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THURSDAY,  FEBRUARY  24,  1994 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 
and  the  Committee  on  Armed  Services, 

Washington,  DC. 
The  committee  met  jointly,  at  10:05  a.m.,  in  Room  SD-106,  Dirk- 
sen  Senate  Office  Building,  Hon.  John  Glenn,  Chairman  of  the 
Committee  on  Governmental  Affairs,  presiding. 

Present  from  Committee  on  Governmental  Affairs:  Senators 
Glenn,  Nunn,  Levin,  Pryor,  Dorgan,  Roth  and  Cohen. 

Staff  present:  Leonard  Weiss,  Majority  Staff  Director;  Tom  Sisti, 
Counsel;  and  John  Brosnan,  Staff  Member,  Mark  Forman,  Minority 
Staff  Member. 

Present  from  the  Committee  on  Armed  Services:  Senators  Nunn, 
Exon,  Levin,  Bingaman,  Glenn,  Thurmond,  Warner  and  Cohen. 

Staff  present:  Arnold  Punaro,  Staff  Director;  Andrew  S.  Effron, 
General  Counsel;  John  W.  Douglass,  Professional  Staff  Member; 
Richard  L.  Reynard,  Minority  Staff  Director;  Romie  L.  Brownlee, 
Deputy  Staff  Director  for  the  Minority;  Donald  A.  Deline,  Minority 
Counsel;  Jonathan  L.  Etherton,  Professional  Staff  Member;  George 
W.  Lauffer,  Professional  Staff  Member;  Stephen  L.  Madley,  Jr., 
Professional  Staff  Member;  Steven  C.  Saulnier,  Professional  Staff 
Member;  Shelley  E.  Gough,  Staff  Assistant;  Jacki  Spivey,  Staff  As- 
sistant; Andrew  W.  Johnson,  Assistant  to  Senator  Exon;  Edward 
McGaffigan,  Jr.,  Assistant  to  Senator  Bingaman;  Terence  M. 
Lynch,  Assistant  to  Senator  Shelby;  Kevin  Monroe,  Assistant  to 
Senator  Graham;  Jeremiah  J.  Gertler,  Assistant  to  Senator  Robb; 
Judith  A.  Ansley,  Assistant  to  Senator  Warner;  Ann  E.  Sauer,  As- 
sistant to  Senator  McCain;  Richard  F.  Schwab,  Assistant  to  Sen- 
ator Coats;  Thomas  L.  Lankford,  Assistant  to  Senator  Smith;  and 
Glen  E.  Tait,  Assistant  to  Senator  Kempthorne. 

OPENING  STATEMENT  OF  CHAIRMAN  GLENN 

Chairman  Glenn.  The  hearing  will  be  in  order. 

We  start  this  morning  with  the  first  of  what  we  plan  as  three 
hearings  on  the  subject  of  procurement  reform.  It  seems  like  ever 
since  we  have  been  around  Washington,  procurement  reform  has 
been  an  issue  that  gets  our  attention  about  once  a  year.  It  is  like 
the  cherry  blossoms  which  come  out  every  spring  and  the  swallows 
which  fly  back  to  Capistrano.  Likewise  it  seems  every  January 
Congress  kicks  off  a  session  with  procurement  reform,  and  some- 
thing happens  to  derail  it  along  the  way. 
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This  time  I  think  there  is  a  difference.  The  Vice  President  and 
the  President  want  a  procurement  bill  to  be  passed,  we  want  one 
to  be  passed,  and  there  is  general  interest  in  getting  one  passed. 
So  today  we  begin  the  first  in  a  series  of  hearings  to  review  S. 
1587,  the  Federal  Acquisition  Streamlining  Act  of  1993. 

I  introduced  S.  1587  last  fall  with  Senators  Bingaman,  Levin, 
Nunn,  Bumpers  and  Lieberman.  The  bill  is  aimed  at  reforming  the 
acquisition  process  and  seeks  to  implement  some  of  the  rec- 
ommendations we  have  put  together  from  several  sources.  On  the 
Governmental  Affairs  Committee,  we  have  been  at  this  for  about 
three  and  a  half  or  four  years.  While  Senators  Nunn,  Bingaman, 
Levin  and  several  others  on  The  Armed  Services  Committee  have 
also  been  at  work.  I  am  on  that  committee,  too. 

All  of  us  are  interested  in  acquisition  reform,  and  that  resulted 
in  the  establishment  of  the  Acquistion  Law  Advisory  Panel  under 
section  800  of  the  FY  1990  Defense  Authorization  Act  to  review  the 
Pentagon's  acquisition  laws.  So  we  had  inputs  from  our  Govern- 
mental Affairs  Committee,  the  800  Panel  and  from  the  Senate 
Armed  Services  Committee,  as  well  as  the  Vice  President's  Na- 
tional Performance  Review. 

Thus  we  have  a  confluence  here,  a  merging  of  efforts  that  really 
puts  impetus  behind  this  effort.  In  my  view  we  can  finally  accom- 
plish reform  this  year. 

Two  other  hearings  on  this  bill  are  scheduled  for  March  10th  and 
March  23rd,  at  which  time  we  will  hear  from  the  oversight  commu- 
nity and  system  users. 

The  subject  of  the  bill  certainly  is  not  glamorous,  but,  as  we  have 
said  in  the  past,  it  represents  what  we  have  called,  for  the  lack  of 
a  better  word,  the  "grunt  work"  of  government,  the  stuff  that 
makes  government  work  day  in  and  day  out,  and  makes  it  work 
efficiently.  Our  goals  in  this  bill  are  to  foster  and  improve  the  ac- 
quisition of  commercial  items,  the  streamlined  acquisition  proce- 
dures under  an  elevated  small  purchase  threshold,  the  competitive 
acquisition  process,  the  protest  and  oversight  process,  and  the  pro- 
curement integrity  and  ethics  laws. 

In  addition,  the  bill  streamlines  the  procurement  code  through 
the  repeal  of  redundant  and  obsolete  laws,  and  it  simplifies  the  sys- 
tem by  standardizing  government-wide  thresholds  for  the  Truth  in 
Negotiations  Act  and  statutory  contract  cost  principles. 

This  latest  procurement  reform  initiative  represents  literally 
years  of  effort.  It  is  amazing  to  reflect  on  what  has  happened  since 
some  of  these  concepts  first  came  to  light  after  enactment  of  the 
Competition  in  Contracting  Act.  The  Berlin  Wall  has  come  down, 
the  Cold  War  has  ended,  and  administrations  have  changed.  In  the 
midst  of  all  this,  we  have  wrestled  year-in  and  year-out  with  these 
same  issues,  and  still  have  failed  to  enact  any  meaningful  reform. 

Enough  is  enough,  the  die  has  been  cast  by  both  the  DOD  Advi- 
sory Panel,  and  Senator  Bingaman  who  pushed  very  hard  on  the 
Armed  Services  Committee,  the  Vice  President's  NPR,  and  our  ef- 
forts on  the  Governmental  Affairs  Committee. 

Anyone  working  in  this  field  knows  that  reform  is  a  tall  order. 
The  procurement  system  has  impact  across  the  whole  spectrum  of 
interests  in  our  society,  and  it  has  overlaid  upon  it  non-procure- 
ment programs  which  seek  to  address  various  social  and  economic 


3 


policy  concerns.  In  the  past,  reconciling  all  of  these  interests  and 
policy  concerns  has  not  been  easy. 

One  of  the  problems  impacting  the  procurement  system  has  been 
the  rapid  turn  over  of  people  in  public  office.  We  had  people, 
whether  they  be  civilians  or  generals  or  colonels  or  whoever  come 
into  the  Pentagon,  for  instance,  they  are  there  for  a  three-year 
tour,  a  four  year  tour  and  they  are  gone,  and  their  efforts  while 
there  too  often  are  to  just  not  make  waves,  to  not  disturb  their  ca- 
reers, to  not  do  anything  unusual  that  might  get  them  in  trouble. 

And  the  same  thing  applies  all  across  the  rest  of  government.  I 
thought  it  was  interesting  that  the  GAO  came  up  with  some  figures 
not  long  ago  that  showed,  of  the  political  appointees  to  public  office, 
30  percent  are  gone  from  public  office  within  18  months — 30  per- 
cent gone  in  18  months — and  50  percent  of  the  political  appointees 
of  the  President  are  gone  within  27  months. 

And  allowing  for  the  fact  that  it  takes  a  few  months  to  get  set- 
tled in  and  a  couple  of  months  or  a  short  time  at  the  end  of  that 
to  actually  learn  the  job,  you  have  subtracted  5  months  or  so  off 
their  effective  life  in  government,  and  how  can  we  expect  to  get 
anything  done — the  President  was  elected  to  bring  change,  like  this 
procurement  reform — if  we  have  the  policy  people  in  government 
around  hardly  long  enough  to  do  anything  except  get  in,  get  their 
ticket  punched  and  get  out  again. 

I  do  not  know  how  we  address  this  problem,  but  in  thinking 
about  my  remarks  this  morning,  I  decided  to  bring  it  up,  because 
it  was  a  major  contributor  to  our  past  inability  to  bring  about  pro- 
curement reform.  I  hope  we  can  do  it  this  time. 

If  we  are  to  be  successful,  witnesses  today  and  at  our  future 
hearings  must  come  forward  with  more  than  a  wish  list  of  changes 
for  the  benefit  of  their  particular  group.  Any  one  here  could  provide 
such  a  list.  Many  people  often  do,  and  in  the  process  they  some- 
times eviscerate  the  fundamental  policy  concerns  of  other  system 
users. 

To  the  contrary,  witnesses  who  propose  changes  must  show  us 
how  their  changes  promote  the  public  good  from  a  fiscal,  systemic 
and  over-arching  policy  perspective,  and  how  their  changes  other- 
wise balance  legitimate  interests  of  other  users  of  the  system.  That 
is  not  an  easy  task.  But  I  also  know  from  experience  that  failure 
to  address  these  issues  will  again  doom  reform. 

At  bottom,  everyone  in  this  process  has  to  give  a  little.  I  say  this, 
because  some  industry  groups  earlier  told  us  that  if  they  did  not 
get  their  way  on  some  changes  they  wanted,  they  would  rather  not 
see  reform  at  all.  Now  that  may  not  be  their  attitude  today,  I  do 
not  know,  but  that  was  what  they  stated  earlier.  This  approach  I 
believe  is  misguided.  We  can  not  allow  views  like  that,  to  cause 
this  moment,  when  all  the  signs  are  right  for  reform  to  slip  away 
from  us. 

Today  we  hear  from  the  administration,  John  Deutch,  Under  Sec- 
retary of  Defense  for  Acquisition  and  Technology,  Department  of 
Defense;  Steve  Kelman,  Administrator  of  the  Office  of  Federal  Pro- 
curement Policy;  and  Roger  Johnson,  Administrator  of  General 
Services,  who  will  express  the  administration's  support  for  this  bill 
and  provide  insights  into  procurement  policy  as  a  whole. 
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So  we  welcome  you  all  today  and  we  look  forward  to  your  testi- 
mony. 
Senator  Roth. 

OPENING  STATEMENT  OF  SENATOR  ROTH 

Senator  Roth.  Thank  you,  Mr.  Chairman. 

The  Federal  buying  system  is  not  in  good  condition.  Multi-billion- 
dollar  cost  overruns,  programs  that  are  years  or  even  a  decade  be- 
hind schedule,  incentives  that  encourage  spending,  rather  than 
savings,  top-heavy  bureaucratic  agencies  that  rely  on  detailed  regu- 
lations, rather  than  good  judgment — these  are  the  features  that 
come  to  mind  when  one  thinks  of  the  Federal  Government's  buying 
system. 

The  government  has  trouble  purchasing  modern  technologies, 
that  we  can  buy  at  the  local  Wal-Mart  and  Kmart.  Defense  Depart- 
ment studies  find  that  it  takes  16  years  and  more  than  840  steps 
to  bring  a  technology  to  the  battlefield,  and  by  then  the  tech- 
nologies are  out  of  date.  The  General  Accounting  Office  stated  in 
its  1993  high-risk  report  that  the  Federal  buying  system  itself  per- 
petuates fraud,  waste  and  abuse.  And  while  some  claim  that  prob- 
lems can  be  solved  by  waiving  contracting  laws  for  commercial 
items  and  small  purchases,  the  problems  are  indeed  much  more 
complex. 

According  to  the  Congressional  Budget  Office,  in  the  year  1994, 
the  Federal  Government  will  buy  about  $450  billion  of  goods  and 
services.  With  this  much  money  at  stake,  Congress  has  a  respon- 
sibility to  ensure  that  the  taxpayers'  money  is  being  spent  effi- 
ciently. 

The  Governmental  Affairs  Committee  has  uncovered  many  of  the 
horror  stories  that  typify  the  Federal  buying  system.  The  Federal 
Acquisition  Streamlining  Act  of  1993  makes  a  step  in  the  right  di- 
rection. It  streamlines  the  process  for  awarding  contracts.  However, 
it  behooves  us  to  be  bolder  and  to  address  the  systematic  problems 
that  generate  billions  of  dollars  in  cost  overruns  and  waste.  Other- 
wise, I  feel  that  we  cannot  in  good  faith  report  that  we  are  reform- 
ing the  Federal  buying  system. 

I  have  worked  for  more  than  a  decade  to  reform  the  government's 
buying  system,  and  over  the  years  my  conclusion  has  my  mind 
changed.  Without  major  cultural  and  structural  reform,  Americans 
will  not  get  the  results  they  deserve.  Cost  and  schedule  overruns 
will  continue,  and  the  government  will  pay  more  than  it  should  for 
goods  and  services. 

Last  fall,  Senator  Cohen  and  I  introduced  a  bill  to  address  these 
problems  in  the  Defense  Department's  buying  system.  Quite  frank- 
ly, I  think  such  comprehensive  reforms  need  to  be  applied  across 
the  Federal  buying  system,  if  we  are  to  fix  these  chronic  problems. 

The  administration  is  talking  about  some  of  the  reforms  that  I 
believe  are  necessary,  but  I  am  skeptical  about  the  ability  of  the 
bureaucracy  to  reform  itself.  So  I  am  looking  forward  to  hearing 
about  the  administration's  intentions  and  proposals  to  achieve  the 
significant  savings  for  the  American  taxpayers. 

Thank  you,  Mr.  Chairman. 
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Prepared  Statement  of  Senator  Roth 

Mr.  Chairman,  the  federal  buying  system  is  not  in  good  condition.  Multi-billion 
dollar  cost  overruns;  programs  that  are  years  or  even  a  decade  behind  schedule;  in- 
centives that  encourage  spending  rather  than  savings;  and  top-heavy  bureaucratic 
agencies  that  rely  on  detailed  regulations  rather  than  good  judgement;  these  are  the 
features  that  come  to  mind  when  one  thinks  of  the  federal  government's  buying  sys- 
tem. The  government  has  trouble  purchasing  modern  technologies  that  we  can  buy 
at  the  local  Wal-Mart  or  Kmart.  Defense  Department  studies  find  that  it  takes  16 
years  and  more  than  840  steps  to  bring  a  technology  to  the  battlefield,  by  then  the 
technologies  are  out  of  date.  The  GAO  stated  in  its  1993  High  Risk  Reports  that 
the  federal  buying  system  itself  perpetuates  fraud,  waste,  and  abuse.  While  some 
claim  that  the  problems  can  be  solved  by  waiving  contracting  laws  for  commercial 
items  and  small  purchases,  the  problems  are  much  more  complex. 

According  to  the  Congressional  Budget  Office,  in  fiscal  year  1994,  the  federal  gov- 
ernment will  buy  about  $450  billion  of  goods  and  services.  With  this  much  money 
at  stake,  Congress  has  a  responsibility  to  ensure  that  the  taxpayer's  money  is  being 
spent  efficiently. 

We  have  a  tremendous  opportunity  to  reform  the  federal  buying  system  and  save 
billions  of  dollars.  The  National  Performance  Review  identified  potential  savings  of 
$22.5  Billion.  Last  Summer's  Defense  Science  Board  Task  Force  on  Acquisition  Re- 
form identified  $20  Billion  in  potential  annual  savings  for  just  the  Defense  Depart- 
ment. 

The  Government  Affairs  Committee  has  uncovered  many  of  the  horror  stories  that 
typify  the  federal  buying  system.  The  Federal  Acquisition  Streamlining  Act  of  1993 
makes  a  step  in  the  right  direction.  It  streamlines  the  process  for  awarding  con- 
tracts. However,  it  behooves  us  to  be  bolder  and  to  address  the  systemic  problems 
that  generate  billions  of  dollars  in  cost  overruns  and  waste.  Otherwise,  I  cannot  in 
good  faith  report  to  my  constituents  that  we  are  reforming  the  federal  buying  sys- 
tem. 

I  have  worked  for  more  than  a  decade  to  reform  the  government's  buying  system, 
and  over  the  years  my  conclusion  has  not  changed:  without  major  cultural  and 
structural  reform,  Americans  won't  get  the  results  they  deserve.  Cost  and  schedule 
overruns  will  continue,  and  the  government  will  pay  more  than  it  should  for  goods 
and  services. 

Last  Fall,  Senator  Cohen  and  I  introduced  a  bill  to  address  these  problems  in  the 
Defense  Department's  buying  system.  And,  quite  frankly,  I  think  such  comprehen- 
sive reforms  need  to  be  applied  across  the  federal  buying  system  if  we  are  to  fix 
its  chronic  problems. 

I  intend  to  work  with  my  colleagues  during  the  legislative  process  to  incorporate 
more  comprehensive  reforms  before  the  bill  comes  to  the  Senate  floor.  I  look  forward 
to  working  with  Senators  Cohen,  Thurmond,  Smith,  and  Glenn,  and  other  colleagues 
who  have  expressed  an  interest  in  comprehensive  reforms.  I  am  hopeful  that  we  can 
take  a  bipartisan  approach,  which  I  believe  is  needed  to  make  major  changes  in  the 
federal  buying  system. 

The  Administration  is  talking  about  some  of  the  reforms  that  I  believe  are  nec- 
essary. But,  I  am  skeptical  about  the  ability  of  the  bureaucracy  to  reform  itself.  I 
look  forward  to  hearing  about  the  Administration's  intentions  and  proposals  to 
achieve  the  significant  savings  for  the  American  taxpayer. 

Chairman  Glenn.  Thank  you,  Senator  Roth. 
Senator  Nunn,  who  is  co-chair  of  the  hearing  today. 

OPENING  STATEMENT  OF  CHAIRMAN  NUNN 

Chairman  Nunn.  Thank  you,  Mr.  Chairman  and  Senator  Roth. 
I  want  to  thank  both  of  you  and  really  all  the  people  sitting  here. 
If  I  had  to  name  the  Senators  that  have  had  most  to  do  with  pro- 
curement reform  and  will  have  to  have  the  most  to  do  with  it  for 
it  to  be  successful  in  terms  of  passing  and  being  implemented,  then 
this  group  sitting  right  here  right  now,  from  Senator  Pryor  on  my 
left  to  Senator  Cohen  on  my  right  and  all  those  in  between,  are  re- 
sponsible and  will  have  to  take  the  lead,  as  they  have  in  the  past. 

I  think  today  is  the  beginning  of  one  of  the  most  important  set 
of  legislative  hearings  we  have  undertaken  since  the  Armed  Serv- 
ices Committee  led  the  way  on  the  DOD  reorganization  in  the  mid- 
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1980's.  That  effort  produced  the  Goldwater-Nichols  Department  of 
Defense  Reorganization  Act,  a  landmark  bill  which  established  the 
basis  for  major  changes  in  the  management  of  the  Department  of 
Defense,  and  those  changes  have  already  demonstrated  to  all  that 
have  observed  them  the  crucial  importance  of  what  has  taken  place 
in  reorganization,  and  that  was  most  visibly  on  display  with  the 
Persian  Gulf  War,  not  the  specular  weapons  systems  per  se,  but 
the  way  it  was  organized,  the  fact  that  its  logistics  were  able  to  be 
run  from  the  field,  to  the  fact  that  we  had  and  still  have  excellent 
joint  staff  working  for  the  CINCs.  That  has  been  a  tremendous 
change  as  a  result  of  the  Goldwater-Nichols  bill,  and  also  that  we 
have  excellent  joint  staff  working  for  the  Chairman  of  the  Joint 
Chiefs  and  the  Secretary  of  Defense  now.  All  of  that,  plus  many 
other  changes,  including  the  statutes  governing  the  power  of  the 
CINCs  under  that  legislation. 

So  this  is  the  second  installment  on  major  changes  in  the  Depart- 
ment of  Defense.  Just  as  the  Goldwater-Nichols  Act  provided  the 
legislative  changes  needed  to  facilitate  the  successful  conduct  of 
joint  operations,  I  believe  this  legislation  will  have  an  equally  sig- 
nificant impact  on  the  Federal  acquisition  process. 

The  current  acquisition  system  is,  to  say  the  least,  a  bureaucratic 
nightmare.  The  process  for  procuring  equipment  for  our  military 
services  takes  too  long,  costs  too  much  and  suffers  under  the  crush- 
ing burden  of  wasteful  overhead.  We  need  to  transform  an  out- 
moded system  of  regulating  defense  dependent  industries  into  a 
new  system  that  will  enable  the  government  to  buy  goods  and  serv- 
ices cheaper  and  faster,  that  will  facilitate  commercial-military  in- 
tegration, and  that  will  enable  development  of  dual-use  tech- 
nologies to  meet  the  defense,  industrial  and  technology  based  re- 
quirements of  the  future. 

This  acquisition  reform  is  going  to  determine  whether  we  are 
able  to  maintain  an  industrial  base  out  there  in  a  period  of  consid- 
erable drawdown  in  defense  resources.  The  time  to  act  is  now.  This 
bill  is  one  of  the  administration's  top  priorities.  We  have  excellent 
leadership  in  the  Department  of  Defense.  John  Deutch  and  Bill 
Perry  know  this  area  as  well  as  any  two  people  in  the  country,  and 
if  we  cannot  get  it  done  now,  we  simply  cannot  get  it  done,  and  I 
believe  we  can  get  it  done. 

As  Chairman  Glenn  knows,  and  all  those  sitting  here  today 
know,  we  will  be  marking  up  the  defense  authorization  bill  in  mid- 
May,  so  we  need  to  move  this  bill  through  the  Congress  and  to  the 
President  before  then,  if  it  is  going  to  be  a  separate  piece  of  legisla- 
tion, which  I  think  all  of  us  desire. 

Mr.  Chairman,  a  tremendous  amount  of  work  by  the  Section  800 
panel,  by  Senators'  staff  and  the  administration  has  already  gone 
into  this  legislation.  I  think  we  should  try  to  get  the  bill  marked 
up  before  the  Easter  Recess,  and  that  would  be  my  goal.  We  will, 
of  course,  have  to  coordinate  that  with  both  of  our  committees. 

But  I  want  to  express  my  appreciation  to  you,  Chairman  Glenn, 
for  your  cooperation  in  the  introduction  of  S.  1587  and  in  organiz- 
ing these  hearings,  you  and  Senator  Roth.  This  has  been  a  biparti- 
san effort. 

I  also  want  to  pay  special  tribute  to  Senator  Thurmond  for  his 
leadership  on  the  Armed  Services  Committee,  who  already  has 
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been  indispensable  in  the  progress  we  have  made  so  far,  also  Sen- 
ator Levin,  Senator  Roth,  Senator  Smith,  Senator  Cohen,  chairman 
and  ranking  member  of  the  relevant  committees  and  subcommit- 
tees. 

We  have  had  a  close  working  relationship  with  my  colleagues  on 
the  Small  Business  Committee,  Senator  Bumpers  and  Senator 
Pressler,  concerning  the  impact  of  any  changes  on  the  small  busi- 
ness community. 

And  I  want  to  pay  special  tribute  to  Jeff  Bingaman,  Chairman 
of  our  Subcommittee  on  Defense  Technology  and  Acquisition  and 
Industrial  Base.  Long  before  acquisition  streamlining  became  fash- 
ionable, he  had  the  vision  to  initiate  the  section  800  legislation  re- 
quiring establishment  of  a  government-industry  panel  to  propose 
comprehensive  reform,  which  they  did.  Jeff  also  had  the  tenacity  to 
insist  that  a  distinguished  panel  be  appointed,  after  the  DOD  ini- 
tially ignored  the  law,  and  he  has  played  a  leading  role  in  develop- 
ing our  legislation  and  planning  these  hearings. 

Also,  Senator  Levin  has  played  a  tremendous  role.  Without  his 
hard  work  and  diligence  and  expertise,  we  would  not  have  this  leg- 
islation before  us. 

So  I  welcome  our  witnesses  from  the  administration,  Under  Sec- 
retary of  Defense  John  Deutch,  GSA  Administrator  Roger  Johnson, 
OFPP  Administrator  Steve  Kelman,  who  have  responsibility  to 
transform  Vice  President  Gore's  reinventing  government  program 
into  specific  proposals  for  change. 

So  we  look  forward  to  working  with  all  of  these  individuals  with 
the  Vice  President,  to  see  if  we  cannot  put  together  a  piece  of  legis- 
lation which  I  think  can  really  change  the  way  the  Department  of 
Defense  does  business,  and  open  up  opportunity  for  numerous  con- 
tractors who  now  feel  precluded,  because  they  simply  do  not  want 
to  fight  the  nightmare. 

Chairman  Glenn.  Thank  you,  Senator  Nunn. 

Senator  Thurmond,  any  comments? 

OPENING  STATEMENT  OF  SENATOR  THURMOND 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  join  you,  Senator  Nunn  and  Senator  Roth  in 
welcoming  the  witnesses  from  the  administration  this  morning  to 
testify  on  S.  1587,  the  Federal  Acquisition  Streamlining  Act  of 
1993. 

This  legislation  is  the  latest  stage  in  an  effort  begun  in  1990  to 
streamline  in  a  comprehensive  manner  the  laws  governing  the  pro- 
curement of  goods  and  services  by  the  Federal  Government.  I  am 
pleased  that  the  Armed  Services  and  Governmental  Affairs  Com- 
mittees are  able  to  conduct  the  hearings  on  S.1587  on  a  joint  basis. 
This  is  characteristic  of  the  cooperative  atmosphere  that  has  been 
fostered  between  our  committees  on  procurement  and  acquisition. 
As  a  result  of  this  joint  approach,  we  should  be  able  to  complete 
consideration  of  S.  1587  with  all  deliberate  speed. 

The  legislation  provides  for  significant  improvement  to  the  acqui- 
sition system  in  both  the  Department  of  Defense  and  the  civilian 
agencies,  as  recommended  by  the  DOD  advisory  panel  on  stream- 
lining and  codifying  acquisition  law.  It  raises  the  small  purchases 
threshold  to  $100,000  for  many  statutory  requirements,  and  re- 
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moves  barriers  to  the  use  of  commercial  products  by  Federal  agen- 
cies. 

The  bill  also  consolidates  many  of  the  Federal  ethics  require- 
ments for  procurement  officials  and  provides  a  mechanism  to  allow 
for  greater  competition  in  the  acquisition  of  professional  and  tech- 
nical services.  In  my  view,  we  must  move  even  further  in  our  ef- 
forts to  reform  the  current  process.  It  is  for  that  reason  that  I  sup- 
port amending  S.  1587  to  increase  the  threshold  for  application  of 
the  Davis-Bacon  Act  to  $100,000,  as  recommended  by  the  Vice 
President. 

But  we  must  go  beyond  amending  the  legislation  governing  Fed- 
eral acquisition.  We  must  also  work  closely  with  the  Department 
of  Defense  to  ensure  that  internal  procedures  and  regulations  are 
streamlined  and  that  unnecessary  military  specifications  are  elimi- 
nated. 

Mr.  Chairman,  in  1960,  I  chaired  a  series  of  Senate  Armed  Serv- 
ices subcommittee  hearings  to  review  the  state  of  the  defense  pro- 
curement system.  We  conducted  five  hearings  over  a  period  of  sev- 
eral months  on  all  aspects  of  the  process  as  it  existed  at  that  time. 
Our  report  on  the  hearings  concluded,  among  other  things,  that: 
"Complexities  of  contemporary  military  procurement  are  such  that 
procurement  law  cannot  be  inflexible  as  to  preclude  exercise  of 
judgment  by  procurement  officials.  In  this  area,  as  in  so  many 
other  areas  of  government,  it  is  virtually  impossible  to  legislate  a 
requirement  that  good  judgment  be  used." 

That  conclusion  is  as  valid  today  as  it  was  in  1960.  Mr.  Chair- 
man, S.  1587  is  an  important  first  step  in  the  process  of  returning 
needed  flexibility  to  procurement  officials,  especially  with  regard  to 
the  acquisition  of  commercial  products.  I  hope  we  will  succeed  in 
quickly  enacting  it.  Our  witnesses  today  will  then  have  the  critical 
task  of  building  on  the  legislation  to  create  the  environment  in 
which  good  judgment  can  and  will  be  used  by  those  charged  with 
expending  taxpayer  dollars. 

Thank  you,  Mr.  Chairman. 

Chairman  Glenn.  Thank  you. 

Senator  Levin. 

OPENING  STATEMENT  OF  SENATOR  LEVIN 

Senator  Levin.  Thank  you,  Mr.  Chairman. 

I  believe  that  the  bill  before  us  is  the  most  significant  procure- 
ment reform  legislation  to  be  considered  by  the  Congress  since  we 
enacted  the  Competition  in  Contracting  Act  10  years  ago.  If  en- 
acted, this  legislation  would  implement  the  Vice  President's  Na- 
tional Performance  Review  and  the  DOD  Industry  Panel  on 
Streamlining  the  Acquisition  Laws,  the  Section  800  panel. 

The  most  important  step  which  this  legislation  would  take  is  to 
revise  the  procurement  code,  to  make  it  easier  for  the  government 
to  buy  commercial  items  and  to  encourage  Federal  agencies  to 
make  wider  use  of  such  items.  This  is  a  goal  which  I  and  others 
of  these  two  committees  have  been  fighting  for,  for  almost  a  decade 
now,  because  we  believe  that  we  needlessly  drive  sellers  out  of  the 
market,  reduce  competition  and  waste  the  taxpayers'  money,  when 
we  insist  on  imposing  our  own  unique  specifications  and  require- 
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ments  on  common  products  like  chocolate-chip  cookies  and  commer- 
cially available  heat  pumps. 

Over  the  last  decade,  the  subcommittee  which  I  chair,  and  of 
which  Senator  Cohen  is  the  ranking  Republican,  have  worked  to 
advance  this  goal  by  holding  a  number  of  subcommittee  hearings, 
issuing  a  number  of  subcommittee  reports,  and  authoring  two  suc- 
cessful amendments  to  the  DOD  authorization  bills. 

Back  in  1986,  the  first  of  those  amendments  created  a  statutory 
preference  for  the  purchase  of  non-developmental  items  or  commer- 
cial products.  This  amendment  directed  the  use  of  simplified  func- 
tional specifications  that  could  be  met  by  commercial  products, 
wherever  possible,  and  required  the  Department  of  Defense  to  iden- 
tify statutes  and  regulations  that  continue  to  serve  as  an  impedi- 
ment to  the  acquisition  of  commercial  products. 

Three  years  later,  our  subcommittee  held  hearings.  We  learned 
that  the  Department  of  Defense  had  done  little  to  implement  those 
requirements.  We  issued  a  report  in  which  we  made  16  specific  rec- 
ommendations for  the  Department  of  Defense  to  encourage  broader 
use  of  commercial  items  and  to  lower  the  barriers  that  discourage 
too  many  commercial  companies  from  selling  to  the  government. 
The  most  important  of  those  recommendations  were  then  written 
into  law  in  1989. 

The  Department  of  Defense's  record  of  implementing  that  law 
has  been  mixed.  The  good  news  is  that  the  Department  of  Defense 
developed  a  simplified  uniform  contract  for  the  purchase  of  com- 
mercial items  which  should  serve  as  a  model  for  the  government- 
wide  contract  required  by  this  bill.  The  bad  news  is  that  the  De- 
partment of  Defense  has  still  not  revised  regulations  implementing 
the  so-called  Truth  in  Negotiations  Act,  as  it  was  required  to  do, 
to  make  it  easier  for  commercial  companies  to  sell  to  the  govern- 
ment. 

The  bill  before  us  would  advance  these  earlier  efforts  by  remov- 
ing most  of  the  remaining  barriers  and  reducing  impediments  to 
the  acquisition  of  commercial  products.  And  I  am  particularly 
pleased  that  Title  VIII  of  the  bill,  the  commercial  products  title,  in- 
corporates all  of  the  major  elements  and  much  of  the  language  of 
the  legislation  which  I  had  previously  introduced  with  Senator 
Cohen,  and  which  passed  the  Senate  twice  in  two  previous  Con- 
gresses, but  was  passed  by  the  House  in  either  a  different  vehicle 
or  a  different  form,  so  it  never  became  law. 

Mr.  Chairman,  I  want  to  commend  you  and  Senator  Nunn,  Sen- 
ator Thurmond,  Senator  Roth,  Senator  Bingaman,  Senator  Cohen 
and  so  many  others  who  have  been  involved  in  this  effort.  But  I 
think  they  will  join  me  in  saying — and  Senator  Roth  already  has — 
that  no  matter  what  legislation  we  pass,  we  will  not  get  action 
until  the  culture  in  our  agencies  changes. 

And  what  we  have  to  do  in  the  executive  branch  is  do  the  hard 
work  of  identifying  commercial  products  that  could  meet  govern- 
ment needs.  That  is  number  one,  to  identify  the  commercial  prod- 
ucts that  can  meet  our  needs.  And  number  two  is  to  eliminate 
these  unique  specifications  that  we  write  that  eliminate  competi- 
tion. That  is  hard  work.  We  can  pass  all  the  laws  we  want  around 
here,  and  unless  that  work  is  done  in  the  executive  branch,  the  cul- 
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ture  is  not  going  to  change  and  we  are  not  going  to  make  the  sav- 
ings. 

So  the  laws  are  important  and  make  it  possible  for  those  actions 
to  take  place,  but  the  actions  must  be  generated  by  the  energy  in 
the  executive  branch.  And  I  fully  agree  with  Senator  Nunn,  who 
said  that,  in  Secretary  Perry  and  in  John  Deutch,  we  have  the  peo- 
ple who  genuinely  have  the  energy  and  the  willpower  to  make 
these  changes  and  to  implement  these  laws.  So  I  am  very  optimis- 
tic, for  the  first  time  in  a  decade  that  we  are  on  the  verge  of  sub- 
stantial change. 

Chairman  Glenn.  Thank  you. 

Senator  Cohen. 

OPENING  STATEMENT  OF  SENATOR  COHEN 

Senator  Cohen.  Thank  you,  Mr.  Chairman. 

I  will  follow  up  just  briefly  on  what  Senator  Levin  was  saying. 
I  think  he,  above  all  people,  who  has  been  serving  as  the  Chairman 
of  the  subcommittee  dealing  with  the  issue  of  procurement  reform, 
would  agree  that  the  road  to  reform  is  paved  with  hellish  good  in- 
tentions. And  I  say  that  by  reference  to  the  numerous  reports  that 
we  have  filed  with  the  Senate,  many  of  which  the  recommendations 
contained  in  them  have  gone  either  ignored  or  unenacted. 

But  this  particular  measure,  S.  1587,  does  offer  us  some  hope  to 
really  achieving  the  reform  that  we  have  sought  for  so  long.  Ac- 
cording to  the  Vice  President's  National  Performance  Review,  there 
are  some  142,000  Federal  employees  who  are  responsible  for  mon- 
itoring the  annual  purchases  of  about  $200  billion,  including  some 
4,500  pages  of  acquisition  regulations.  That  is  the  enormity  of  the 
problem  that  we  are  trying  to  confront. 

I  think  as  everyone  has  pointed  out  here  this  morning,  the  cur- 
rent process  is  cumbersome,  it  is  cluttered  and  it  is  costly.  As  Sen- 
ator Levin  mentioned,  in  our  hearings  in  the  past  going  back  cer- 
tainly to  1981  and  1982,  but  in  1989  most  recently,  we  found,  for 
example,  in  the  regulations  that  there  are  14  pages  of  Federal  reg- 
ulations dealing  with  the  acquisition  of  cookies. 

We  also  found,  to  put  it  more  specifically,  or  I  should  say  locally 
for  me,  at  least,  there  was  a  company  in  Maine,  the  Holton  Glove 
Company.  They  produce  gloves  virtually  nationwide  commercially 
and  for  many  government  agencies.  They  were  precluded  from  sell- 
ing gloves  to  the  Defense  Department,  because  the  Defense  Depart- 
ment wanted  a  certain  type  of  stitching.  The  stitching  machine 
that  produced  that  kind  of  stitching  was  built  in  1920,  still  avail- 
able in  only  one  or  two  places  in  the  country.  But  the  Maine  Holton 
Glove  Company  could  have  saved  the  government  between  20  and 
30  percent  in  DOD,  without  any  compromise  in  quality,  by  selling 
the  glove  itself  that  was  on  the  marketplace  and  available  to  other 
government  agencies.  That  is  just  one  example  of  it. 

There  is  also  that  aspect  to  it,  about  cluttering  things  up.  There 
is  a  mad-hatter  world  to  the  current  situation.  We  tend  in  some  in- 
stances to  reward  poor  performance,  and  one  most  recent  example 
would  be  that  of  an  Inspector  General  for  NASA  who  pointed  out 
that  the  agency  often  pays  multi-million-dollar  bonuses  to  contrac- 
tors who  are  over-budget  and  off-schedule. 
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If  you  put  that  in  the  context,  if  anyone  here  in  this  room  or  any- 
one watching  were  to  go  to  Sears  to  purchase  a  dishwasher,  and 
several  weeks  pass  and  the  dishwasher  does  not  show  up,  and  you 
go  to  the  clerk  and  he  then  advises  you  that  it  will  cost  you  about 
40  percent  more  than  you  agreed  to  pay  and  the  delivery  would  be 
about  twice  as  long  as  you  expected,  the  chances  are  you  would 
gives  the  clerk  the  boot,  rather  than  a  bonus.  But  under  our  par- 
ticular situation,  we  give  bonuses,  nonetheless.  So  it  is  sort  of 
topsy-turvy  and  upside  down,  and  that  too  has  to  change. 

I  would  go  back  I  guess  to  the  words  of  Henry  Thoreau.  He  said 
our  lives  have  become  cluttered  with  detail,  we  must  simplify,  sim- 
plify. So  that  is  the  first  thing  we  have  to  do,  and  that  is  one  of 
the  objectives  of  this  particular  legislation. 

The  second  thing  we  have  to  do  is  to  incentivize  efficiencies  and 
savings.  That  in  my  judgment  we  do  not  do  enough  of  in  this  legis- 
lation. That  is  the  reason  why  I  joined  with  Senator  Roth  in  intro- 
ducing S.  1598,  because  I  do  believe  it  addresses  the  other  issues 
directed  at  DOD,  and  we  intend  to  follow  up  in  proposed  legislation 
that  will  be  government-wide. 

So  we  need  to  rely  more  on  the  marketplace,  as  Senator  Levin 
and  others  have  suggested.  We  have  to  shift  from  rigid  rules  to 
guiding  principles.  We  have  to  modernize  our  procurement  laws,  in- 
cluding, as  Senator  Thurmond  has  said,  uplifting  or  upgrading  the 
threshold  levels  of  Davis-Bacon — that  is  just  one  example — and 
that  will  help  make  it  more  attractive  to  the  private  sector  to  deal 
with  the  Federal  Government,  and  it  will  also  save  the  taxpayers 
money. 

It  is  my  opinion  that  S.  1587  solves  only  part  of  the  problem,  and 
I  hope  that  we  do  not  find  ourselves  in  the  position  that  we  become 
afflicted  with  what  I  call  the  cable  TV  syndrome,  namely  that  our 
intent  is  to  pass  laws  which  will  cut  rates  for  cable  subscribers  and 
end  up  costing  them  more. 

So  with  that  in  mind,  Mr.  Chairman,  I  hope  we  can  continue  to 
work  in  a  very  bipartisan  basis  to  come  up  with  not  only  this  legis- 
lation, but  make  improvements  with  it,  as  well. 

Thank  you. 

Chairman  Glenn.  Thank  you. 

OPENING  STATEMENT  OF  SENATOR  BINGAMAN 

Senator  Bingaman.  Thank  you,  Mr.  Chairman. 

I  think  Senator  Thurmond  put  this  issue  in  proper  perspective 
by  citing  his  1960  hearings,  when  I  was  still  in  high  school,  on  the 
very  same  subject.  This  is  not  new  to  anybody  around  here.  I  think 
the  opportunity  for  major  progress  is  great  this  year. 

I  think  this  bill  that  you  have  introduced,  Mr.  Chairman,  and 
that  all  of  us  have  cosponsored,  or  many  of  us  have,  is  a  first  very 
real  chance  to  make  progress  in  as  lot  of  these  areas.  I  think  the 
Section  800  panel  deserves  great  credit.  Admiral  Vincent  and  the 
entire  panel  did  a  great  job  of  putting  together  specific  concrete 
recommendations  for  change,  many  of  which  are  incorporated  in 
this  bill. 

I  also  do  think,  as  you  and  Senator  Nunn  and  Senator  Levin  and 
various  others  have  said,  I  think  we  have  the  right  people  in  the 
government  now  in  the  executive  branch  to  try  to  help  us  go  for- 
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ward  and  implement  these  changes,  not  only  get  them  adopted,  but 
implemented.  The  only  one  I  would  add,  obviously,  John  Deutch 
and  Bill  Perry,  and  I  think  Colleen  Preston  is  a  key  player  in  this, 
and  she  is  extremely  knowledgeable  about  this  issue,  and  I  think 
will  be  a  great  asset  in  going  forward  with  the  legislation. 

Thank  you  very  much. 

Chairman  Glenn.  Thank  you. 

Senator  Pryor. 

OPENING  STATEMENT  OF  SENATOR  PRYOR 

Senator  Pryor.  Thank  you,  Mr.  Chairman. 

I,  too,  would  like  to  join  in  commending  you,  Mr.  Chairman,  of 
the  Governmental  Affairs,  and  Senator  Roth,  Senator  Nunn,  Sen- 
ator Thurmond  and  others  who  have  been  involved  in  this  procure- 
ment reform  effort  embodied  in  S.  1587. 

I  strongly  believe  that  S.  1587  is  a  major  improvement  over  our 
present  system  of  procurement.  I  do,  in  all  due  respect,  have  two 
areas  of  concern  that  I  would  like  to  express  here,  and  I  hope  my 
colleagues  will  be  patient  just  for  a  moment  or  two  as  I  discuss 
these  concerns. 

Two  of  our  colleagues  this  morning  have  brought  up  the  culture 
of  the  DOD  procurement  system,  and  I  believe  my  first  concern  re- 
lates to  that  culture.  In  1983,  Senator  Roth  and  I,  sought  to  estab- 
lish an  independent  Office  of  Operational  Testing.  It  instituted  the 
concept  of  fly-before- we-buy.  We  saw  too  many  weapons,  too  many 
systems,  being  purchased  without  being  tested  in  an  operational 
environment. 

Well,  with  the  support  of  Senator  Nunn  and  Senator  Levin  and 
others,  we  finally  passed  into  law  and  created  the  Operational 
Testing  Office.  That  office  went  for  one  year,  a  whole  year  without 
a  director.  When  the  director  was  named,  the  director  basically 
came  from  industry,  with  all  respect  to  Mr.  Krings.  He  was  from 
the  defense  industry.  That  should  have  sent  a  signal  that  the  ac- 
quisition culture  was  not  healthy  for  this  type  of  activity. 

We  have  seen  attempts,  several  attempts  over  this  10-year  period 
to  further  dilute  the  Office  of  Operational  Testing.  For  example,  I 
think  it  is  an  extremely  bad  signal,  Mr.  Deutch,  that  we  have  now 
gone  for  over  a  year  without  a  director  of  the  Office  of  Operational 
Testing. 

What  is  happening  here  in  S.  1587 — and  I  am  mystified  by  it  to 
a  degree — since  a  section  in  this  legislation  allows  the  services  to 
waive  operational  testing,  if  they  determine  that  it  would  not  be 
economically  feasible.  Now,  this  concerns  me,  and  this  goes  once 
again  to  the  issue  of  the  culture  of  defense  procurement. 

Now,  I  think  we  have  to  really  look  at  that  section,  Mr.  Chair- 
man, and  I  am  going  to  hold  a  hearing,  I  believe  it  is  next  week, 
ion  this  office,  examining  its  history  on  its  10th  anniversary,  so  to 
speak.  It  will  be  a  10-year  overview  of  what  the  Office  of  Oper- 
ational Testing  has  done  and  not  done,  and  how  it  might  be 
strengthened.  I  respectfully  urge  the  Committees  to  address  this 
issue. 

The  other  issue  that  I  have  been  concerned  about,  it  is  no  secret, 
is  the  issue  of  Federal  contracting.  In  DOD,  for  example,  we  have 
some  $61  billion  of  service  contracts  in  the  Department  of  Defense 
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alone.  Mr.  Chairman,  I  would  respectfully  submit  I  am  concerned 
that  S.  1587  does  not  address  issues  raised  by  contracting  out.  I 
would  like  to  use  this  legislation,  S.  1587,  as  a  vehicle  to  look  at 
some  of  these  issues.  For  example,  a  GAO  report  is  coming  out  that 
shows  contracting  out  costs  the  government  about  30  to  40  percent 
more  in  some  cases.  I  would  like  to  use  this  as  a  vehicle  to  focus 
once  again  on  the  issue  of  contracting  out,  to  see  if  we  cannot  bring 
some  sense  and  efficiency  into  the  procurement  process  on  which 
I  have  expressed  a  long-time  interest. 

Mr.  Chairman,  I  hope  we  can  work  through  these  concerns  dur- 
ing the  next  several  weeks  before  we  go  to  the  Senate  floor  with 
S.  1587.  I  think  once  again,  as  I  stated  before,  that  this  legislation 
is  a  real  improvement  over  the  status  quo. 

Thank  you,  Mr.  Chairman.  Thank  you  for  your  patience. 

Chairman  Glenn.  Thank  you. 

Senator  Dorgan,  do  you  have  any  comments  before  we  start? 

Senator  Dorgan.  No.  Thank  you,  Mr.  Chairman. 

Chairman  Glenn.  I  was  sitting  here  thinking  you  have  before 
you  here  people  who  have  done  much  work  in  this  area  and  are  in 
fact  experts  in  the  procurement  system.  Reflecting  on  Chairman 
Nunn's  statement  here  a  moment  ago,  these  statements  this  morn- 
ing are  not  just  the  stuff  of  press  releases.  They  reflect  long-time 
abiding  interests  of  people  here,  and  we  really  want  to  make  re- 
form happen  and  we  look  forward  to  your  cooperation  in  doing  ex- 
actly that.  All  of  you  here  at  the  table  this  morning  are  key  players 
on  your  end. 

Mr.  Deutch,  with  that,  we  look  forward  to  your  testimony. 

Mr.  Deutch.  Thank  you  very  much,  Chairman  Glenn,  Chairman 
Nunn,  Senator  Roth,  Senator  Thurmond,  members  of  the  Commit- 
tee on  Armed  Services  and  the  Committee  on  Governmental  Af- 
fairs. 

It  is  very  clear  from  the  comments  that  have  been  made  by  you 
gentlemen  here  this  morning  and  the  very  considerable  attendance 
here  that  everybody  recognizes  that  we  have  a  unique  opportunity 
to  do  something  which  is  extremely  important  for  the  good  manage- 
ment of  the  governmental  enterprise.  This  administration  puts  ac- 
quisition reform  and  working  with  you  on  S.  1587  at  the  very  top 
of  its  priority  list,  and  we  look  forward  to  working  with  all  of  you 
on  all  the  different  issues  that  have  been  raised  today,  and  others. 

We  have  a  single  administration  position  to  present  today,  one 
we  have  worked  long  hours  to  develop — we  have  done  it  together. 
With  your  permission,  Mr.  Chairman,  I  would  like  to  ask  if  you 
would  recognize  Mr.  Kelman,  who  will  present  an  overall  adminis- 
tration view  of  this  legislation,  and  then  I  will  speak  next  on  cer- 
tain aspects,  and  then  Mr.  Johnson  will  conclude.  We  will  try  to  be 
brief,  to  permit  some  interchange  with  members  of  both  Commit- 
tees. 

Chairman  Glenn.  However  you  want  to  proceed  is  fine. 

Mr.  Deutch.  I  just  want  to  say  how  optimistic  I  am  and  heart- 
ened by  the  comments  that  I  have  heard  today.  From  1960  to  the 
present,  many  people  have  wanted  to  see  change  in  our  acquisition 
systems  for  the  good  of  the  nation.  On  behalf  of  the  Panel,  we  look 
forward  to  working  with  you  in  bringing  about  that  change,  Mr. 
Chairman. 
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Chairman  Glenn.  Whatever  order  you  wish  to  go  in,  that  is  fine. 

TESTIMONY  OF  STEVEN  J.  KELMAN,1  ADMINISTRATOR, 
OFFICE  OF  FEDERAL  PROCUREMENT  POLICY 

Mr.  Kelman.  Thank  you,  John. 

Chairman  Glenn,  Chairman  Nunn,  and  members  of  the  commit- 
tee, I  am  also  very  pleased  and  very  much  appreciate  the  oppor- 
tunity to  appear  before  you  today  to  discuss  the  joint  efforts  be- 
tween the  administration  and  the  Congress  to  streamline  the  Fed- 
eral procurement  process. 

If  I  could,  I  would  like  to  commend  both  Chairmen,  as  well  as 
Senator  Bingaman,  Senator  Levin,  Senator  Bumpers,  who  I  guess 
is  not  here  right  now,  and  Senator  Lieberman  for  cosponsoring  S. 
1587,  which  we  are  discussing  here  today. 

We  now  have  an  opportunity  to  make  significant  changes  in  pro- 
curement procedures  that  will  improve  Federal  agencies'  abilities 
to  provide  substantially  increased  value  to  taxpayers.  I  want  to  say 
also  we  particularly  appreciate  the  bipartisan  efforts  of  the  mem- 
bers of  the  committees  for  together  providing  leadership  in  this 
crucial  area.  And  let  me  assure  you,  as  my  colleague  Mr.  Deutch 
said,  that  the  administration  shares  your  enthusiasm  for  this  im- 
portant work. 

I  would  also  like  to  take  a  moment  to  commend  the  staff  mem- 
bers who  have  spent  months  working  together  with  representatives 
of  the  administration  to  make  acquisition  streamlining  a  reality.  If 
I  can  depart  for  just  a  moment  from  my  prepared  text,  this  has 
been  my  introduction  as  a  newcomer  to  town  to  the  legislative  proc- 
ess. I  always  told  my  students  back  in  Cambridge  that  a  great  job 
to  try  to  get  after  they  finished  their  program  was  to  work  as  con- 
gressional staff.  And  I  want  to  say  that  looking  at  the  dedication 
and  intelligence  and  the  way  that  your  staff  have  served  you  and 
are  serving  the  public  interest,  when  I  go  back  to  Cambridge  in 
more  than  18  months,  I  hope,  Senator  Glenn,  that  I  will  be  making 
that  recommendation  to  my  students  with  renewed  enthusiasm. 

I  am  going  to  summarize,  if  I  could,  partly  read  and  partly  sum- 
marize my  testimony,  and  I  ask  your  permission  that  my  full  testi- 
mony be  included  in  the  record. 

Chairman  Glenn.  Without  objection,  all  of  your  statements  will 
be  included  in  the  record  in  their  entirety. 

Mr.  Kelman.  Thank  you,  Mr.  Chairman. 

As  you  are  well  aware,  over  the  last  25  years,  the  Federal  acqui- 
sition system  has  evolved  into  a  complex  and  burdensome  maze  of 
laws  and  regulations  that  make  it  more  difficult  for  Federal  person- 
nel to  exercise  prudent  discretion  and  good  business  judgment. 

It  is  critical  to  recognize,  as  we  begin  to  pursue  the  recommenda- 
tions of  ndations  of  the  NPR  to  reduce  the  Federal  workforce  by 
252,000,  that  many  of  these  positions  are  intended  to  be  procure- 
ment positions.  The  Congress  has  already  endorsed  these  personnel 
cuts.  We  now  need  to  pass  procurement  reform  legislation  to  allow 
us  to  make  those  cuts,  without  grinding  the  government  to  a  halt. 

Over  the  past  several  weeks,  the  administration  has  been  en- 
gaged in  discussions  with  Senateding  a  number  of  important  im- 
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provements  the  administration  has  sought  in  S.  1587.  I  am  here 
today  to  say  that  the  administration  strongly  endorses  S.  1587,  pro- 
vided that  the  changes  discussed  during  these  conversations  are  in- 
corporated into  the  bill,  as  we  expect  they  will  be. 

I  summarize  the  five  areas  of  priority  changes  that  we  have 
sought  in  my  written  testimony,  and  I  will  be  discussing  some  of 
these  areas  further  in  my  testimony  today.  In  addition  to  these  five 
areas  which  the  administration  regards  as  priorities,  we  will  also 
present  a  number  of  other  suggestions  that  we  would  simply  ask 
the  committees  to  consider.  The  administration  will  also  be  submit- 
ting to  the  committees  shortly  specific  language  in  all  these  areas 
as  part  of  a  line-by-line  analysis  of  the  bill,  as  well  as  point  out  pa- 
pers regarding  these  items. 

The  first  issue  I  would  like  to  take  up  in  my  testimony,  if  I  could, 
is  electronic  commerce,  improving  access  and  reducing  administra- 
tive burden  of  the  procurement  system  through  electronic  com- 
merce. 

As  you  are  aware,  the  President,  in  a  presidential  memorandum 
last  October,  established  a  timetable  for  expansion  of  an  electronic 
commerce  system  over  the  next  few  years  in  a  government-wide 
program.  We  believe  that  the  widespread  use  of  electronic  com- 
merce in  small  purchasing  will  dramatically  improve  the  productiv- 
ity of  the  procurement  process.  It  will  shorten  lead  times,  it  will 
increase  dramatically  the  productivity  of  the  procurement 
workforce,  and  we  expect  it  will  reduce  prices  that  we  have  to  pay 
through  increased  competition. 

Furthermore,  because  of  the  increased  visibility  of  proposed  pro- 
curements through  an  electronic  commerce  system,  we  believe  that 
electronic  commerce  will  dramatically  improve  the  notice  opportu- 
nities small  businesses  receive  about  government  procurement. 

As  is  clearly  indicated  in  the  presidential  memorandum,  the  ad- 
ministration strongly  supports  the  use  of  electronic  commerce  as  an 
important  management  tool  for  streamlining  the  acquisition  proc- 
ess. We  are  fully  aware  that  the  small  business  community  has  ex- 
pressed concerns  regarding  the  impact  of  the  increase  in  the  sim- 
plified acquisition  threshold  to  $100,000  on  their  ability  to  partici- 
pate in  government  procurement.  We  believe  these  concerns  can  be 
dealt  with  through  statutory  provisions,  guaranteeing  notification 
of  procurement  between  $15,000  and  $100,000  through  the  Com- 
merce Business  Daily,  and  then  soon  through  electronic  means  or 
through  electronic  commerce. 

A  second  issue  I  would  like  to  take  up  with  the  committee,  if  I 
could,  is  purchases  under  $2,500,  the  very,  very  small  micro-pur- 
chases. If  we  are  to  have  any  chance  of  reducing  the  procurement 
workforce  to  comply  with  the  252,000  workforce  reduction  goal,  we 
must  further  simplify  the  very,  very  small  purchases  under  $2,500. 

In  order  truly  to  simplify  very  small  dollar  purchases  such  as 
these,  it  is  imperative  that  we  remove  the  small  business  reserve 
and  the  application  of  the  Buy  America  Act  for  purchases  under 
$2,500.  As  for  the  small  business  reserve,  the  administration  rec- 
ommends amendment  of  section  15(j)  of  the  Small  Business  Act,  to 
exempt  purchases  of  $2,500  or  less  from  the  requirement  that  they 
must  be  made  from  small  businesses. 


16 


The  Vice  President  has  repeatedly  said  that  program  officials 
need  to  be  able  to  make  these  kinds  of  purchases  from  readily 
available  sources,  without  the  additional  bureaucracy  of  going 
through  the  extra  step  of  the  procurement  office,  which  adds  time 
and  bureaucracy. 

Under  current  procedures,  agencies  must  check  SIC  codes,  stand- 
ard industrial  classification  codes,  size  standards  and  so  forth,  be- 
fore making  any  purchase,  even  the  smallest  purchase,  to  check 
whether  a  firm  qualifies  as  a  small  business  and  is  thus  eligible 
to  be  bought  from. 

In  addition,  the  Buy  America  Act,  including  the  test  that  more 
than  50  percent  of  components  or  raw  materials  must  be  American 
made  currently  applies  to  the  purchase  of  even  a  single  can  of 
paint  or  a  single  stapler.  This  is  simply  unreasonable.  And  all  of 
this  makes  it  difficult  for  program  people  who  are  not  experts  in 
the  intricacies  of  procurement  law  to  make  these  decisions  them- 
selves. These  initiatives  we  are  proposing  are  an  essential  element 
of  our  efforts  to  empower  program  managers  and  to  reduce  unnec- 
essary bureaucratic  costs  associated  with  these  very  small  pur- 
chases of  under  $2,500. 

We  also  believe  it  is  essential,  as  S.  1587  says,  and  we  agree  with 
S.  1587,  that  the  government  maintain  current  practices  for  oral 
solicitations  for  procurements  at  $25,000  and  below. 

A  third  issue,  ensuring  the  integrity  of  the  procurement  system, 
which  Senator  Thurmond  and  others  referred  to:  As  we  seek  wider 
discretion  and  flexibility  to  streamline  the  procurement  system,  we 
must  continue  to  show  vigilance  against  those  whose  criminal  ac- 
tions abuse  the  trust  we  seek  to  give.  For  this  reason,  the  adminis- 
tration recommends  that  the  maximum  criminal  sentence  for  dis- 
closing and  obtaining  sensitive  procurement  information  under  our 
laws  be  increased  from  5  to  15  years.  We  think  that  such  an  action 
would  send  a  clear  signal  that  trafficking  in  such  information  will 
not  be  tolerated. 

Fourth,  reducing  obstacles  for  purchasing  commercial  items,  an 
issue  that  Senator  Levin  and  others  have  talked  about,  and  that 
Mr.  Deutch  will  be  addressing  further  in  his  testimony:  We  are 
very  pleased  to  see  provisions  in  S.  1587  designed  to  make  it  easier 
for  the  government  to  use  functional  and  performance  specifica- 
tions. 

One  of  the  provisions  in  S.  1587  that  seeks  that  end  is  section 
8003(b),  which  provides  explicit  authority  for  agencies  to  limit  com- 
petition to  only  those  products  that  have  achieved  acceptance  in 
the  commercial  marketplace.  What  that  means,  just  to  put  it  in 
simple  language,  is  the  government  is  allowed  to  say,  when  it  goes 
out  to  buy  cookies,  to  use  Senator  Cohen's  and  Senator  Levin's  ex- 
ample, that  you  have  got  to  show  that  you  succeeded  in  persuading 
some  consumers  these  cookies  are  good  enough  to  eat.  You  cannot 
be  going  and  producing  cookies  that  you  are  only  selling  to  the  gov- 
ernment, that  no  consumer  has  been  willing  to  buy.  That  language 
is  in  S.  1587,  and  we  strongly  commend  the  Senate  for  inclusion 
of  that  provision. 

Senator  Cohen.  We  could  include  MRE's  in  that  particular  defi- 
nition. [Laughter.] 
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Mr.  Kelman.  We  believe  that  this  provision  will  make  it  easier 
to  address  the  problems  of  government,  you  need  ashtrays  and 
cookies,  that  have  frustrated  members  of  this  committee  and  frus- 
trated the  Vice  President. 

The  administration  is  proposing  some  changes  to  the  market  ac- 
ceptance provision  to  make  clear  that  such  criteria  may  be  made 
a  condition  for  an  offer's  responsiveness  and  that  an  agency's  use 
of  such  criteria  is  discretionary.  The  reason  for  that  is  we  do  not 
want  a  market  acceptance  test  to  stand  in  the  way  of  purchase  of 
a  state-of-the-art  product,  when  an  agency  determines  that  a  state- 
of-the-art  product  suits  its  needs. 

We  are  also  concerned  that  contracting  officials  need  more  flexi- 
bility in  competitive  procedures  than  they  have  today  to  conduct 
commercial  product  competitions  effectively  and  efficiently  on  a 
routine  basis. 

For  that  reason,  I  want  to  call  the  attention  of  the  committee  to 
Senator  Levin,  Senator  Cohen  and  others  who  have  expressed  par- 
ticular interest,  along  with  other  members  of  the  committee,  in 
commercial  product  acquisitions,  that  one  of  the  things  the  admin- 
istration is  asking  from  you  that  is  not  currently  in  the  bill  is  we 
are  seeking  clear  authority  to  test  on  a  test  basis  a  number  of  inno- 
vative procurement  methods. 

One  of  the  most  important  such  methods  that  we  outline  in  the 
language  that  we  are  proposing  to  you  and  that  is  not  currently  in 
the  bill  is  test  authority  that  I  describe  in  greater  detail  in  my  tes- 
timony that  would  allow  new  methods,  we  call  evolving  specifica- 
tions, to  make  it  easier  for  people  to  do  competitions,  not  sole- 
source  awards,  for  state-of-the-art  commercial  products. 

We  are  afraid  that  without  this  alternative  method,  there  is 
going  to  be  a  tendency  or  a  desire  on  many  people's  part  on  state- 
of-the-art  items  to  do  sole-source  competitions.  We  believe  that  the 
test  procedures  that  we  are  asking  to  look  at  in  this  legislation 
more  closely  track  the  way  commercial  companies  buy  commercial 
products  and  provide  a  possible  alternative  to  unnecessary  use  of 
sole-source  procurements. 

Fifth,  improving  agency  selection  decisions:  We  commend  the 
committees  for  revising  the  Federal  Property  Administration  Serv- 
ices Act  to  give  civilian  agencies  the  same  discretion  to  make 
awards  on  the  basis  of  best  value  that  was  given  to  DOD  several 
years  ago.  We  also  note  that  industry  comments  on  S.  1587  also 
have  recommended  statutory  language  to  encourage  the  use  of  past 
performance  as  an  evaluation  criterion  in  source  selection. 

This  again  is  an  issue  that  Senator  Levin  expressed  interest  in 
in  the  past,  and  that  Senator  Cohen  referred  to  in  his  opening 
statement.  As  you  all  know,  the  administration  strongly  believes 
that  giving  greater  weight  to  past  performance  is  just  plain  com- 
mon sense  and  is  long  overdue.  We  will  be  examining  whether  to 
recommend  language  in  statute  on  this  subject. 

Sixth,  testing  alternatives  and  innovative  competitive  proce- 
dures, which  I  referred  to  a  little  bit  before:  Just  to  repeat,  the  ad- 
ministration proposes  giving  the  executive  branch  authority  to 
waive  specific  provisions  of  law  for  the  purpose  of  conducting  tests 
of  alternative  and  innovative  competitive  procedures. 
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We  believe  that  this  will  stimulate  the  kind  of  independent  and 
creative  thinking  engendered  by  the  National  Performance  Review. 
There  is  ready  test  authorization  provisions  in  H.R.  2238.  We  be- 
lieve those  are  a  very  good  start.  We  propose  something  of  an  in- 
crease in  the  number  of  test  programs  that  will  be  authorized  and 
something  of  an  increase  in  the  total  dollar  value  of  those  tests,  but 
we  very  strongly  commend  those  test  authority  provisions  to  your 
attention. 

Sixth,  expanding  section  1207  programs  to  civilian  agencies:  I 
want  to  confirm  to  you  and  to  the  committee  members  that  the  ad- 
ministration supports  the  strongest  level  of  small  and  minority 
business  opportunities  for  participation  in  Federal  contracting.  We 
believe  that  small  and  minority  owned  business  concerns  are  fun- 
damental and  critical  sources  of  supply  for  the  government. 

In  response  to  the  NPR  recommendation,  the  administration  be- 
lieves that  we  can  substantially  increase  participation  of  small  and 
disadvantaged  business  by  expanding  the  section  1207  program 
currently  applying  only  to  DOD  to  civilian  agencies.  This  is  a  valu- 
able tool  and  has  proven  to  be  a  valuable  tool  to  help  agencies  meet 
their  small  disadvantaged  business  goals. 

Lastly,  Davis-Bacon,  an  issue  addressed  in  Senator  Thurmond's 
and  Senator  Roth's  opening  remarks:  As  you  are  aware,  the  Na- 
tional Performance  Review  has  recommended  a  number  of  changes 
to  various  labor  laws  implemented  through  the  Federal  procure- 
ment process,  including  Davis-Bacon.  The  NPR  recommendations 
are  primarily  directed  at  reducing  the  administrative  burdens  of 
implementing  the  laws  without  adversely  affecting  the  socio- 
economic aspects  of  these  laws. 

The  various  labor  laws  extend  procurement  lead  time  and  in- 
crease administrative  costs  to  the  government  and  contractors 
alike.  For  example,  the  Davis-Bacon  Act  and  related  requirements 
in  the  Copeland  Act  create  heavy  bureaucratic  burdens.  And  if  I 
could  just  share  with  you  for  a  moment  the  list  of  things  that  con- 
tracting officers  need  to  do  to  comply  with  the  Davis-Bacon  Act: 

They  must  (1)  include  in  each  solicitation  a  current  update,  and 
the  list  changes  every  week,  of  applicable  wages  to  be  applied  to 
each  contract;  (2)  for  every  contract,  collect  and  review  the  contrac- 
tor's and  all  subcontractors'  weekly  payroll  records  and  statements 
of  compliance  to  ensure  for  each  worker  under  the  job  that  applica- 
ble wages  and  fringe  benefits  are  being  paid;  (3)  return  payroll  to 
contractors  for  corrections  where  errors  are  noted;  (4)  periodically 
inspect  work  sites,  to  interview  employees  and  compare  informa- 
tion obtained  with  payroll  records  with  things  are  then  submitted, 
to  make  sure  employees  are  being  paid  proper  wages;  and  (5)  with- 
hold contract  payments,  if  necessary,  and  take  other  steps  to  en- 
force the  requirements  of  the  Act. 

What  we  have  tried  to  do  is  to  craft  language  regarding  the 
Davis-Bacon  Act  that  adopts  the  philosophy  of  leaving  the  wages 
paid  workers  under  government  construction  contracts  constant, 
while  reducing  bureaucratic  costs.  The  administration  endorses  the 
NPR  recommendations  regarding  Davis-Bacon,  including  increasing 
the  threshold  for  applicability  of  the  statute  to  the  level  of  the  sim- 
plified acquisition  threshold,  as  well  as  changing  weekly  wage  re- 
porting requirements  to  monthly  on  contracts  subject  to  Davis- 
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Bacon,  so  as  to  reduce  the  bureaucratic  burdens  of  enforcing  the 
laws. 

As  you  know,  88  percent  of  contract  actions,  most  contract  ac- 
tions are  under  $100,000,  but  this  only  involves  6.8  percent  of  con- 
tract dollars,  so  a  lot  of  bureaucracy  and  a  fairly  small  number  of 
dollars.  Let  me  add  that  the  administration  is,  however,  receptive 
to  suggestions  about  how  to  craft  an  approach  to  Davis-Bacon  that 
is  consistent  with  the  philosophy  we  have  outlined  here  of  keeping 
wages  paid  workers  under  government  construction  contracts,  the 
total  wage  bill  constant,  while  reducing  bureaucratic  costs. 

Let  me  just  say  in  conclusion  that  we  hope  and  plan  to  continue 
to  work  with  your  committees  and  the  rest  of  Congress  in  develop- 
ing legislation  to  improve  the  procurement  process.  We  urge 
prompt  favorable  consideration  of  S.  1587,  so  we  can  begin  the  long 
difficult  journey  on  the  road  to  procurement  reform. 

Thank  you  very  much. 

Chairman  Glenn.  Thank  you. 

Mr.  Deutch. 

TESTIMONY  OF  JOHN  M.  DEUTCH,1  UNDER  SECRETARY  OF  DE- 
FENSE FOR  ACQUISITION  AND  TECHNOLOGY,  DEPARTMENT 
OF  DEFENSE 

Mr.  Deutch.  Thank  you,  Mr.  Chairman. 

Bill  Perry  very  much  wanted  to  be  here  this  morning  and,  if  I 
could,  I  would  just  like  to  start  by  relating  to  you  a  conversation 
he  and  I  had  when  I  first  spoke  to  him  in  January  1993  about  the 
possibility  of  joining  the  Department  of  Defense.  We  happened  to 
be  in  Albuquerque,  New  Mexico. 

The  first  issue  on  Bill  Perry's  mind  was  the  need  for  meaningful 
acquisition  reform.  He  spoke  in  just  about  the  same  terms  as 
Chairman  Nunn.  That  is,  if  one  could  get  acquisition  reform,  both 
through  legislation  and  internal  change  in  the  system,  it  would  be 
as  important  to  the  efficient  and  strong  operation  of  our  defense 
system  as  Goldwater-Nichols  was  in  the  mid-1980's. 

So  I  want  to  begin  by  stating  our  very,  very  strong  interest  in 
helping  work  through  this  legislation.  We  know  there  are  very  dif- 
ficult issues  to  be  faced  here,  weighing  questions  of  efficiency  with 
protection,  but  we  urge  you  to  be  bold  and  to  make  as  many  dra- 
matic changes  as  possible.  We  are  dealing  with  a  system  in  need 
of  change  and  we  must  make  change,  if  we  are  going  to  do  what 
we  should  for  the  American  taxpayer. 

Let  me  also  reemphasize,  Mr.  Chairman,  that  the  department 
wholeheartedly  supports  S.  1587,  with  certain  important  changes. 
We  are  confident,  sir,  that  we  can  work  with  you  to  deal  with  these 
changes.  They  are  complicated.  I  will  mention  a  few  of  them  this 
morning,  but  I  do  not  want  to  lose  sight  of  the  over-arching  point, 
we  have  to  re-engineer  the  acquisition  system. 

With  your  permission,  Mr.  Chairman,  I  would  like  to  submit  for 
the  record  a  paper  prepared  by  the  Department  of  Defense  which 
gives  the  Secretary  of  Defense's  vision  for  acquisition  reform.  It  is 
titled  "Acquisition  Reform:  A  Mandate  for  Change."  This  paper 


1The  prepared  statement  of  Mr.  Deutch  appears  on  page  171. 
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deals  with  the  need  for  changes  and  how  to  facilitate  it  in  detail 
and  I  think  it  deserves  study. 

Chairman  Glenn.  Without  objection,  it  will  be  included  in  the 
record.1 

Mr.  Deutch.  What  I  would  like  to  do  is  spend  a  few  minutes  on 
a  statement  of  the  problem,  why  we  in  the  Department  of  Defense 
believe  change  is  so  necessary,  and  then  turn  to  three  specific 
items:  the  simplified  acquisition  threshold  that  you  have  men- 
tioned; improvements  necessary  to  facilitate  acquisition  of  commer- 
cial products;  and,  finally,  the  DOD  pilot  programs  we  have  pro- 
posed for  your  consideration  and  inclusion  in  the  bill. 

First  and  foremost,  Bill  Perry  and  I,  and  others  who  have  studied 
this  problem,  believe  change  is  necessary  because,  we  must  have 
better  integration  between  the  commercial  and  the  defense  indus- 
tries of  the  United  States.  If  we  do  not  give  the  Department  of  De- 
fense better  access  to  the  commercial  marketplace,  we  simply  will 
not  be  able  to  afford  to  purchase  the  goods  and  services  necessary 
to  maintain  a  strong  national  defense. 

We  view  acquisition  reform  as  a  necessary  condition  of  maintain- 
ing a  strong  defense.  Not  only  will  we  save  money  by  buying  com- 
mercial products,  we  will  also  gain  access  to  advanced  technologies 
not  now  available  to  us.  That  means  we  will  have  to  do  acquisition 
in  a  more  commercial-like  manner.  If  we  are  going  to  make  use  of 
commercial  products  and  services,  we  have  to  learn  how  to  operate 
in  the  marketplace  as  would  any  commercial  enterprise.  Certain 
adjustments  will  have  to  be  made  to  past  practices,  regulations  and 
laws  that  have  governed  how  the  government  does  business.  This 
adjustment  will  allow  us  access  to  commercial  technology,  and  will 
indeed  provide  the  important  benefit  of  helping  transfer  military 
technology  to  the  commercial  marketplace. 

Let  me  add  a  third  point  here.  If  we  are  successful  at  integrating 
our  commercial  and  defense  industries,  where  appropriate,  we  will 
strengthen  the  U.S.  economy  generally  and  provide  a  greater  num- 
ber of  jobs.  Companies  in  more  industries,  large  and  small,  in  this 
country,  will  have  a  larger  business  base. 

So  our  view  is  that  acquisition  reform  is  essential  to  keep  defense 
strong.  It  allows  us  to  purchase  what  we  need  more  simply,  which 
becomes  essential  as  the  size  of  the  defense  budget,  and  specifi- 
cally, the  procurement  budgets  go  down.  We  will  no  longer  have 
large  production  runs  to  take  advantage  of  lower  unit  costs.  But, 
lower  unit  costs  for  state-of-the-art  products  are  available  in  the 
commercial  marketplace. 

Now,  this  approach  is  not  going  to  work  for  everything.  It  will 
not  work  for  ships,  it  will  not  work  for  high-performance  aircraft, 
but  it  will  work  for  software,  it  will  work  for  clothing,  it  will  work 
for  chocolate-chip  cookies  and  many  high  technology  products,  and 
we  have  to  move  in  that  direction. 

That  is  the  reason  I  believe,  as  does  Bill  Perry  that  change  is  so 
important.  We  do  not  advocate  change  with  a  wholesale  disregard 
for  safeguards  of  taxpayer  dollars  and  socio-economic  goals.  But  we 
believe  that  a  great  deal  can  be  accomplished  while  still  preserving 


1See  page  161. 
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safeguards  and  promoting  socio-economic  goals,  and  that  S.  1587 
certainly  takes  us  a  very  major  step  along  that  way. 

Let  me  briefly  address  each  of  the  three  major  areas  in  the  bill, 
the  first  being  an  increased  simplified  acquisition  threshold. 

We  strongly  support  an  increase  from  $25,000  to  $100,000.  We 
have  a  few  suggestions  for  strengthening  that  provision,  including 
an  inflation  adjustment,  and  broadening  the  exemptions  provided 
to  additional  socio-economic  and  government-unique  laws. 

Mr.  Chairman,  it  is  our  view  that  with  the  expansion  of  section 
1207  preferences  for  small  and  disadvantaged  business,  to  the  civil- 
ian agencies  will  be  beneficial  to  small  and  minority  businesses. 

This  is  especially  important,  in  combination  with  the  electronic 
data  interchange  innovations  the  whole  government  is  working  to- 
wards, as  Mr.  Kelman  mentioned,  and  as  we  in  the  Department  of 
Defense  are  instituting.  So  we  would  view  increasing  the  simplified 
acquisition  threshold  as  something  that  will  strengthen  the  access 
of  small  and  minority  owned  businesses  to  doing  business  with  the 
government. 

The  centerpiece  of  the  proposed  legislation,  as  you  and  others 
have  mentioned,  is  moving  toward  a  commercial  purchasing  envi- 
ronment. We  believe  that  the  measures  proposed  in  S.  1587  are  ex- 
cellent and  they  go  a  long  way  towards  facilitating  access  of  Fed- 
eral buyers  to  commercial  items,  but  we  would  request  that  you 
consider  a  few  amendments  to  these  provisions. 

First,  we  think  exemptions  from  statutory  requirements  could  be 
made  more  comprehensive,  and  have  provided  the  staff  a  list  of  the 
areas  that  we  think  should  be  considered. 

We  in  the  Department  of  Defense  are  particularly  concerned 
about  having  prime  contractors  pass  down  unique  government  re- 
quirements to  subcontractors,  especially  to  subcontractors  the  De- 
partment of  Defense  does  not  normally  come  in  direct  contact  with. 
Unique  requirements  keep  many  commercial  companies  from  con- 
tracting with  the  federal  government,  and  we  want  the  ability  to 
attract  them  to  sell  their  products  to  us,  many  of  which  are  high 
technology  and  state-of-of-art. 

We  think  it  is  important,  following  on  comments  which  were 
made  by  Senator  Levin,  that  we  state  a  clear  preference  for  com- 
mercial items  and  not  just  non-developmental  items.  Non-devel- 
opmental item  acquisition  is  one  important  step  to  take,  but  a  clear 
preference  for  commercial  items  is  also  important.  We  want  to 
make  a  distinction  between  encouraging  items  which  are  acquired 
by  the  Department  of  Defense  on  a  non-developmental  basis  versus 
dealing  in  the  commercial  marketplace  with  commercial  items  as 
they  are  normally  sold.  We  believe  a  distinction  between  commer- 
cial items  and  non-developmental  items  is  important. 

We  would  also  like  to  broaden  the  definition  of  commercial  items 
to  include  new  market  entrants,  with  leading  edge  technology,  and 
include  leased  items  and  incidental  services  when  purchased  in 
combination  with  a  commercial  item.  We  believe  a  broadening  of 
the  definition  of  commercial  items  would  be  helpful. 

We  also  support  exemptions  for  commercial  item  acquisition  from 
the  mandatory  need  for  cost  or  pricing  data.  That  would  allow  us 
to  keep  using  techniques  that  are  normal  in  the  commercial  mar- 
ketplace when  buying  commercial  items. 
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Finally,  we  think  there  should  be  some  limitation  on  remedies 
available  to  the  government  when  buying  commercial  items.  If  we 
are  to  buy  from  a  commercial  marketplace,  we  should  limit  our 
remedies  to  mirror  as  closely  as  possible  those  available  to  any 
buyer. 

These  then  are  some  of  the  points  we  ask  you  to  consider  in 
marking  up  this  bill. 

Let  me  next  turn  to  pilot  programs,  which  is  a  defense  unique 
set  of  proposals  we  are  asking  you  to  consider.  You  recall  that  the 
National  Defense  Authorization  Act  of  1991  included  authority  to 
conduct  pilot  programs  to  test  application  of  commercial  practices 
to  Defense  systems.  You,  Senator  Glenn,  Senator  Nunn  and  others 
have  stimulated  us  to  identify  pilot  programs  and  seek  congres- 
sional approval  to  conduct  them. 

We  have  recommended  seven  pilot  programs  we  would  like  you 
to  include  in  this  bill.  If  passed,  the  bill  would  allow  us  to  jump- 
start  the  process  of  acquisition  reform  by  giving  us  immediate  au- 
thority to  proceed  on  these  programs,  in  contrast  to  the  more  gen- 
eral authorities  for  other  acquisitions  which  would  be  applied 
through  a  rewrite  of  our  regulations.  Through  the  pilot  programs, 
we  expect  to  be  able  to  demonstrate  to  Congress  and  to  the  Amer- 
ican people  our  ability  to  run  programs  responsibly,  but  within  a 
much  simplified  framework. 

It  is  very  important  to  act  promptly  on  these  proposals,  sir,  ei- 
ther yea  or  nay.  This  is  because,  to  be  able  to  demonstrate  the 
goals,  the  program  must  be  implemented  at  just  the  right  point  in 
its  evolution — if  legislative  relief  is  too  far  behind,  the  program  will 
not  really  be  an  appropriate  candidate  and  will  have  entered  pro- 
curement along  traditional  lines.  So  our  opportunity  to  dem- 
onstrate streamlined  commercial  practices  is  lost.  We  have  spent  a 
lot  of  time  identifying  these  seven  candidates  and  hope  to  see  them 
authorized  as  soon  as  possible. 

We  urge  you  to  give  favorable  consideration  to  the  seven  can- 
didates we  have  submitted  under  the  pilot  program  authorization. 
They  are:  Commercial  Derivative  Aircraft,  Commercial  Derivative 
Engine,  certain  troop  needs  (the  latter  is  very  important,  for  exam- 
ple, it  may  cover  the  chocolate-chip  issue),  the  Joint  Primary  Air- 
craft Training  System  (JPATS),  the  Joint  Direct  Attack  Munitions 
(JDAM)  program  and  the  Fire  Support  Combined  Arms  Tactical 
Trainer  (FSCATT),  and  the  Global  Grid  program.  These  are  pro- 
grams which  we  think  are  ready  for  approval  by  the  Congress  and 
are  the  best  candidates  to  demonstrate  standard  commercial  indus- 
trial practices  as  envisioned  by  the  Congress. 

We  also  join  with  the  administration  in  recommendations  con- 
cerning exemption  from  certain  Department  of  Defense  items  from 
the  Buy  American  Act,  especially  those  which  involve  information 
technologies  and  components.  We  look  forward  to  working  with  you 
to  find  a  workable  solution  to  the  problems  of  the  Buy  American 
Act. 

Let  me  conclude  by  emphasizing  a  very  important  point  several 
Senators  have  mentioned  here  this  morning.  Acquisition  reform 
cannot  occur  by  legislation  alone.  Legislation  is  necessary,  but  will 
not  be  sufficient  to  make  necessary  progress.  It  is  terribly  impor- 
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tant  that  we  change  the  framework  within  which  acquisition  pro- 
fessionals of  the  Department  of  Defense  function. 

The  fact  that  the  acquisition  system  needs  reform  is  not  due  to 
the  fact  that  acquisition  professionals  who  work  for  the  department 
have  poor  business  judgment  or  inadequate  training.  Quite  the  con- 
trary is  true.  The  fact  is  we  have  given  them  the  wrong  framework 
and  the  wrong  environment  in  which  to  work.  Now  is  the  time  to 
correct  the  environment  and  the  framework. 

So  to  support  Senator  Levin's  comments,  it  is  important  we  work 
on  changing  the  environment  and  changing  the  framework  within 
which  our  acquisition  professionals  work.  We  have  taken  actions  in 
parallel  to  your  legislative  action  to  get  a  start  on  that  effort.  Let 
me  provide  two  examples. 

Two  important  initiatives  have  been  undertaken  under  Colleen 
Preston's  excellent  leadership.  This  first  is  a  Process  Action  Team 
on  electronic  commerce  and  electronic  data  interchange.  The  other 
is  a  Process  Action  Team  on  Specifications  and  Standards,  focusing 
on  removing  the  bias  of  using  military  unique  specifications  and 
standards  in  the  acquisition  of  systems,  subsystems  and  compo- 
nents. We  anticipate  a  very  big  change  in  the  department,  as  we 
implement  a  new  policy  which  assumes  the  use  of  commercial  spec- 
ifications and  standards — in  contrast  to  the  past,  where  military 
unique  specifications  and  standards  were  the  rule. 

In  short,  we  are  also  working  on  these  internal  processes  and 
changing  the  acquisition  environment.  When  legislative  change  is 
provided  by  Congress,  we  will  make  sure  it  is  promptly  executed 
and  used  to  provide  the  best  defense  for  the  American  people. 

Thank  you  very  much,  Mr.  Chairman. 

Chairman  Glenn.  Thank  you. 

Mr.  Johnson. 

TESTIMONY  OF  ROGER  JOHNSON,1  ADMINISTRATOR, 
GENERAL  SERVICES  ADMINISTRATION 

Mr.  Johnson.  Thank  you,  Chairman  Glenn,  Senator  Thurmond, 
and  other  members  of  the  committee.  Thank  you  very  much  for  in- 
viting me  here. 

In  the  interest  of  time,  Senator,  I  would  like  to  enter  my  formal 
remarks  in  the  record  and  just  make  a  couple  of  summary  com- 
ments, so  that  we  might  have  time  to  go  into  some  questioning. 

Senator  Levin  and  others  have  mentioned  that  it  was  10  years 
ago  that  the  Competition  in  Contracting  Act  was  enacted — probably 
the  last  major  change  many  people  thought  was  to  be  made  to  the 
procurement  system.  During  that  10  years,  of  course,  most  of  the 
industries  in  America  that  serve  our  government  have  changed 
such  that  they  bear  very  little  resemblance  today  to  what  they 
were  10  and  maybe  even  some  5  years  ago.  Rapid  advances  in  tech- 
nology accelerate  new  product  introductions,  open  brand  new  mar- 
kets, create  brand  new  distribution  and  sales  channels,  and,  of 
course,  even  create  new  companies  almost  daily. 

This  bill,  S.  1587,  is  an  extraordinarily  important  piece  of  legisla- 
tion as  it  stands,  and  this  agency  joins  my  colleagues  from  OFPP 
and  DOD  and  completely  supports  it.  On  the  other  hand,  in  the 
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context  of  that  rapid  changing  environment  that  does  not  stop,  we 
continually  need  to  look  at  issues  that  are  in  front  of  us  and  try 
to  modify  and  change  to  suit  the  changes  that  occur  in  this  process. 

In  that  light,  in  the  35  years  I  have  been  working  in  the  com- 
puter industry,  I  think  it  is  important  and  I  hope  that  some  of  the 
suggestions  we  make  and  some  that  I  make  would  be  viewed  not 
so  much  as  changing  the  intent  or  basis  of  current  law,  but  to  pro- 
vide areas  of  flexibility  where  some  laws  and  regulations,  although 
proper  for  a  majority  of  issues,  always  in  a  rapidly  changing  envi- 
ronment turn  out  to  be  not  so  appropriate  for  some  particular  situ- 
ation. 

For  example,  we  have  talked  already  about  test  authority.  I  will 
not  dwell  on  that,  because  it  has  been  adequately  covered  by  my 
two  colleagues.  GSA,  however,  will  be  submitting  two  specific  pro- 
posals for  additional  tests  having  to  do  particularly  with  informa- 
tion technology  and  ways  to  improve  that  process  and  bring  the  in- 
dustry practices  closer  together  with  what  our  government  procur- 
ing practices  are. 

A  second  area  will  be  parallel  contracting.  For  certain  critical 
items,  relying  on  one  supplier  puts  the  government  at  considerable 
risk  and  I  believe  also  tends  to  diminish  competition.  We  hope  that 
Congress  would  authorize  agencies  to  award  parallel  contracts, 
that  is,  award  a  contract  for  the  identical  requirement  to  more 
than  one  company.  For  example,  a  solicitation  could  state  that  two 
contracts  could  be  awarded  and  split  60/40,  based  on  price  and 
other  criteria. 

In  addition  to  providing  a  guarantee  of  continuing  supply,  par- 
allel contracting  encourages  competition,  because  each  contractor 
knows  that  the  other  stands  ready  momentarily  should  any  prob- 
lems occur.  This  practice  has  been  used  very  successfully  in  com- 
mercial businesses. 

Another  area  is  two-phase  competitive  source  selection.  A  lot  of 
the  processes  in  our  law  require  us  to  go  with  one  solicitation,  get 
one  set  of  pricing  data  and  then  come  to  a  single  conclusion.  This 
works  well  in  most  cases.  In  the  buildings  area,  however,  where 
there  are  very  large  contracts  for  design  and  building  of  buildings, 
when  we  go  out  to  the  total  industry  for  a  total  package,  many 
companies  who  might  have  some  good  efforts  to  bring  forth  are  re- 
luctant to,  because,  in  order  to  even  get  to  the  contracting  phase, 
they  have  to  spend  millions  of  dollars  in  the  design  phase  com- 
pletely at  risk. 

What  we  would  like  to  see  in  most  cases  would  be  the  flexibility 
to  go  out  with  a  two-phase  solicitation.  In  the  first  phase,  we  would 
focus  on  qualifications.  After  that  phase,  we  would  select  3  or  4 
firms  that  would  be  competitive,  and  then  proceed  to  the  next 
phase  and  evaluate  bids  based  on  price.  This  would  give  us  several 
things.  First,  it  would  provide  an  incentive  for  more  contractors  to 
bid.  Second,  it  would  be  fairer.  Lastly  it  would  shorten  the  procure- 
ment process  and  overall  we  would  get  better  contracts. 

I'd  also  like  to  discuss  multi-year  contracts.  Under  current  law, 
civilian  agencies  cannot  enter  into  multi-year  contracts  without  ex- 
press statutory  authority.  Although  multi-year  contracts  may  not 
be  appropriate  for  all  contracts,  again  agencies  need  the  flexibility 
to  enter  into  those  where  it  is  appropriate. 
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For  example,  to  maintain  continuity  of  service  or  to  avoid  the 
high  cost  of  familiarizing  a  new  contractor  with  government  re- 
quirements, under  these  circumstances,  multi-year  contracts  could 
produce  lower  contract  prices  by  providing  contractors  with  stabil- 
ity of  work  over  a  period  of  years  and  reduce  agency's  administra- 
tive costs  by  reducing  the  number  of  contract  actions  to  be  proc- 
essed. 

Another  problem  is  the  prohibition  against  contracts  for  service 
contracts  across  fiscal  years,  i.e.,  for  the  mundane  things  such  as 
trash  collection  and  lawn  maintenance.  Technically  all  of  these  con- 
tracts expire  on  September  30.  This  rule  creates  enormous  paper- 
work for  contracting  officers.  We  think  the  Government  could  be 
better  served  by  letting  those  contracts  move  across  the  year. 

An  additional  area  has  to  do  with  the  contracting  procedures  for 
continued  occupancy  of  leased  space.  When  the  government  leases 
space  now,  it  often  has  to  customize  the  space  to  meet  agency  re- 
quirements before  moving  in.  It  installs  telecommunications  sys- 
tems, it  configures  the  space  to  meet  the  agency's  needs,  and 
makes  alterations  to  make  the  building  acceptable  to  people  with 
disabilities.  These  changes  constitute  a  significant  investment  in 
time  and  labor  and  money. 

Under  the  current  law,  the  government  must  conduct  a  new  com- 
petition when  that  lease  expires,  despite  the  fact  that  these  built- 
in  costs,  the  costs  of  those  plus  the  relocation  of  an  agency  in  al- 
most every  case  has  the  incumbent  at  a  major  advantage.  In  light 
of  the  costs  of  conducting  these  procurements,  and  their  often  fore- 
seen outcomes,  we  would  also  ask  the  Senate  to  include  in  S.  1587 
a  provision  that  would  authorize  executive  agencies  to  use  other 
than  competitive  procedures  in  the  acquisition  of  space  when  an 
agency  has  a  continuing  need.  Use  of  this  authority  would  be  sub- 
ject, of  course,  to  the  normal  justification  and  approval  process  that 
applies  when  using  other  than  full  and  open  competition  proce- 
dures. 

A  similar  request  has  to  do  with  simplifying  the  procedure  for 
small  leases  of  real  estate.  Long  ago,  Congress  recognized  that  the 
same  procedures  for  large  procurements  were  not  necessary  for 
smaller  procurements.  Yet,  the  small  purchase  rules,  when  we 
apply  them  to  leases,  because  those  leases  generally  go  over  several 
years,  hardly  ever  qualify  a  small  lease  for  the  small  purchase 
rules. 

I  hope  you  would  agree  that  those  complexities  really  are  not 
necessary,  just  because  a  small  lease  goes  over  a  number  of  years. 
We  would  recommend  a  threshold  of  $100,000  per  year  in  rent  or 
approximately  10,000  square-feet,  and  that  would  be  typically  a  30- 
to  40-man  office,  which,  incidentally,  60  percent  of  our  leases  fall 
in  that  category.  Now,  they  represent  only  9  percent  of  the  total 
cost.  But  you  can  imagine  the  relief  and  some  of  the  improvements 
we  could  make  in  other  areas,  if  we  could  have  that  authority. 

Fd  also  like  to  mention  cooperative  purchasing.  Under  current 
law,  the  Federal  Government  cannot  enter  into  cooperative  agree- 
ments with  State  and  local  governments,  either  to  purchase  off 
each  other's  contracts  or  to  consolidate.  I  think  it  makes  eminent 
sense  to  have  those  rules  changed. 
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The  State  of  New  York,  for  example,  constructed  a  veterans 
home  on  the  Federal  Department  of  Veterans  Affairs  Medical  Cen- 
ter site  in  Albany,  New  York.  The  site  provides  veterans  with  con- 
venient access  to  both  VA  and  State  medical  facilities,  a  sensible 
move.  The  VA  and  the  State  of  New  York  each,  however,  has  to 
enter  into  separate  contracts  for  such  services  as  snow  removal, 
trash  collection  and  laundering.  This  redundancy  of  effort  I  think 
is  obvious,  and  the  savings  we  could  achieve  would  be  significant, 
to  say  nothing  of  sending  additional  signals  of  closer  relationships 
and  partnerships  with  States  and  local  governments. 

In  conclusion,  S.  1587  will  significantly  improve  the  process.  We 
wholly  support  it.  But  we  do  believe  that  as  our  supplying  indus- 
tries continue  to  change  and  conditions  continue  to  change  rapidly, 
that  we  need  to  be  considering  additional  changes  as  we  go  for- 
ward. 

A  final  comment  to  support  my  colleagues  has  to  do  with  the  cul- 
ture that  has  been  mentioned  several  times.  I  concur  that  we  can 
change  rules  and  always  and  regulations  forever  and  not  really 
change  very  much,  unless  we  earn  the  respect  of  each  other  and 
put  a  little  trust  and  faith  and  understanding  back  in  the  process. 
I  think  that  is  an  iterative  process. 

I  think  we  are  ready  in  the  administration  to  earn  the  respect 
of  you,  as  you  watch  us  implement  flexibilities  you  would  give  us 
and,  as  we  earn  that  respect,  come  back  for  some  more.  It  will  take 
time,  but  I  think  if  we  can  add  a  few  of  those  words,  trust,  faith 
and  understanding,  and  have  them  get  at  least  equal  time  with 
waste,  fraud  and  abuse,  we  will  go  a  long  way  to  changing  the  cul- 
ture and  improving  the  total  process. 

Thank  you  very  much,  sir. 

Chairman  Glenn.  Thank  you. 

Thank  you  very  much,  gentlemen.  I  have  a  number  of  very  de- 
tailed questions  here  and  I  want  to  get  to  them  eventually.  But  I 
was  sitting  here  thinking  and  I  was  wondering  whether  under  civil 
service  as  we  now  know  it  that  we  can  do  some  of  these  things. 

You  were  talking  about  pilot  projects,  flexibility,  operating  like  a 
business,  better  management,  rapid  change,  as  Mr.  Johnson  men- 
tioned, risk  assessment,  electronic  commerce.  So  it  seems  to  me,  as 
a  general  overview  of  the  whole  system  here,  what  we  are  saying 
is  that  in  all  of  these  things,  we  will  require  people  to  exercise 
judgments.  In  industry  you  do  that,  you  have  people  exercise  judg- 
ments and  they  are  rewarded  by  their  decisions  or  they  rise  or  fall 
by  their  decisions  and  judgment.  We  do  not  do  that  by  our  civil 
service  system. 

I  wonder  if,  while  we  are  going  to  have  to  give  our  people  more 
authority  to  make  judgments,  rather  than  relying  on  guidance  from 
specs  and  fine  print  rules,  are  we  going  to  be  able  to  do  this  with- 
out changing  civil  service?  These  changes  will  put  a  real  premium 
on  good  people  and  keeping  them  in  government  for  a  long  time  so 
they  can  acquire  the  necessary  experience.  I  am  not  sure  that,  with 
the  current  civil  service  laws,  we  can  have  the  flexibility  to  operate 
like  a  business  or  have  some  of  the  advantages  that  are  normal  in 
a  business  and  still  protect  taxpayer  dollars. 
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I  guess  that  is  more  a  statement  than  anything  else,  but  can  we 
do  these  things  without  having  some  major  changes  in  civil  service, 
Mr.  Deutch. 

Mr.  Deutch.  Mr.  Chairman,  I  believe  that  we  really  have  little 
choice.  We  have  a  responsibility  to  organize  our  government  so  as 
to  make  this  kind  of  change  possible.  I  think  that  goes  to  the  heart 
of  what  Vice  President  Gore  was  aiming  at  in  the  National  Per- 
formance Review.  But  I  would  express  some  optimism  here,  sir. 

As  you  know  the  Department  of  Defense  operates  under  the  De- 
fense Acquisition  Workforce  Improvement  Act.  That  law  governs 
the  way  we  develop  and  employ  acquisition  professionals.  It  has 
brought  about  a  remarkable  change  in  the  Department. 

The  law  has  led  to  improved  training  motivation  and  perform- 
ance of  our  acquisition  workforce.  But  we  must  continue  to  provide 
them  the  proper  environment  to  work  within  the  right  laws  and 
regulations,  and  sufficient  rewards  to  motivate  them.  This  legisla- 
tion is  necessary  to  provide  the  workforce  a  signal  the  Administra- 
tion and  Congress  are  serious  about  acqusition  reform. 

Chairman  Glenn.  I  am  optimistic,  because  I  think,  as  I  said  be- 
fore, we  are  all  working  toward  the  same  end  here.  But  can  we  do 
this  without  civil  service  reform,  so  we  overhaul  this  a  little  bit  and 
make  it  a  little  bit  more  like  business,  Mr.  Kelman? 

Mr.  Kelman.  This  is  obviously  a  very  tough  challenge,  and  I 
think  we  do  need — and  I  know  this  committee  is  planning  to  look 
at  some  of  the  recommendations  that  the  administration  is  making 
and  that  you  have  been  working  on  on  civil  service  reform,  so  I 
think  that  is  as  part  of  it. 

I  think,  Mr.  Chairman  and  Senator  Roth,  you  two  made,  with  the 
collaboration  of  your  colleagues  in  this  committee  and  on  the  floor 
and  in  the  other  body,  a  very  important  first  step  towards  changing 
the  incentives  in  this  system  already  through  the  Government  Per- 
formance and  Results  Act. 

I  think  what  we  need  to  do  is  to  try  to  change  the  incentives  so 
that  people  are  held  accountable  for  and  also  feel  good  about  when 
they  achieve  some  concrete  results  for  the  American  people.  I  do 
not  underestimate  the  ability  of  a  sense  that  we  have  accomplished 
something  positive  for  the  American  people  as  a  motivator  and  a 
driver  for  lots  of  civil  servants  out  there. 

If  I  could  make  a  suggestion  to  Members  of  this  committee  and 
to  the  legislative  branch  as  a  whole,  I  think  that  we  sometimes 
have  a  situation  in  the  government  where  civil  servants  perceive 
the  incentives  in  the  system  as  being  too  one-sided,  as  being  you 
are  punished  and  pilloried  if  you  fail,  but  you  are  not  rewarded  and 
celebrated  if  you  succeed. 

Now  we  have  some  work  to  do  on  that  in  the  executive  branch. 
I  think  we  need  to  change  laws.  I  would  also  ask,  if  I  could,  could 
we  sometimes  have  oversight  hearings  whose  purpose  it  is  to  praise 
some  success  stories,  where  government  officials,  civil  servants, 
hard-working  career  people  have  accomplished  things  on  behalf  of 
the  American  people.  There  are  examples  of  those  out  there,  and 
I  guarantee  you,  Senators,  that  having  career  people  brought  be- 
fore committees  such  as  this,  not  just  to  be  pilloried  when  they  do 
a  bad  job,  but  to  be  praised  when  they  do  a  good  job,  would  achieve 
some  real  wonders  I  think  for  motivation. 
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Chairman  Glenn.  Well,  we  might  want  to  try  that  and  it  would 
be  very  interesting  to  see  how  many  people  we  would  have  at  the 
press  table  over  there,  because  they  thrive  on  confrontation,  they 
thrive  on  the  fight.  That  is  what  gets  reported  on  the  front  page 
of  the  papers  and  TV  at  night. 

Mr.  Kelman.  Sir,  this  is  something  that  all  of  us  who  care  about 
good  government  really  have  to  think  together  about  how  we  can 
address  it. 

Chairman  Glenn.  Mr.  Johnson,  can  we  do  this  without  reform- 
ing civil  service  to  some  extent? 

Mr.  Johnson.  I  think  so,  Mr.  Chairman,  but  it  is  a  terribly  dif- 
ficult task.  I  came  here  a  few  months  ago  from  business,  as  you 
know,  I  thought  really  understanding  that  government  was  in  busi- 
ness. In  the  past  few  months,  I  have  been  given  several  object  les- 
sons by  Members  of  Congress  that  have  driven  that  point  home  in 
more  ways  than  I  would  care  to  think  about. 

In  any  event,  the  area  that  I  think  is  a  prerequisite  to  this  is  fo- 
cusing more  on  measurement  of  end  results.  We  are  looking  at 
doing  some  realigning  of  our  own  agency,  and  most  of  it  has  to  do 
with  changing  the  measurement  from  process  to  end  result.  The  ex- 
perience we  have  so  far,  where  we  have  done  that,  people  are  very 
enthusiastic.  They  want  to  be  measured  on  the  end  result  of  a  proc- 
ess, did  the  computer  cost  less,  did  it  do  the  job  it  was  supposed 
to  do,  are  the  IRS  refund  checks  getting  out  sooner,  are  there  less 
errors. 

I  think  if  we  can,  in  discussions  with  you,  come  to  you  and  make 
commitments  to  end  results  and  you  hold  us  to  those  commitments, 
I  think  we  can  begin  to  change  this.  But  it  will  take  both  of  us. 
It  is  a  tough,  tough  thing.  But  I  do  not  think  you  can  change  the 
civil  service  laws  and  fix  it.  I  think  you  have  to  change  it  fun- 
damentally in  the  professional  way  we  manage  the  organization. 

Chairman  Glenn.  Obviously,  I  blew  all  my  time  on  the  first 
round  here  on  that  more  general  question  and  I  will  save  my  other 
more  detailed  questions  for  later. 

Senator  Roth. 

Senator  Roth.  Thank  you,  Mr.  Chairman. 

I  want  to  continue  along  the  same  line,  because  I  think  it  is  criti- 
cally important  to  understand,  are  we  going  to  have  true  reform, 
or  are  we  going  to  nibble  at  the  edges.  Some  of  these  nibbling  at 
the  edges  are  very  desirable,  make  no  mistake  about  that.  But  un- 
less we  change  the  incentives,  we  change  the  way  of  doing  busi- 
ness, if  we  do  not  make  our  procurement  results  oriented,  I  think 
we  are  not  going  to  make  the  kind  of  changes  that  are  desirable. 

Mr.  Kelman,  you  mentioned  the  past  year  we  passed  by  working 
together  in  a  bipartisan  approach  with  the  administration  my  legis- 
lation on  performance  goals.  My  question  is  this:  Must  we  not 
apply  results  as  the  test  for  efficient  procurement? 

The  problem  today,  gentlemen,  is  the  fact  that  how  well  you  do 
depends  on  how  much  money  you  are  administering,  how  many 
people  you  have  under  you.  It  is  not  based  on  how  good  a  job  you 
are  doing.  Yes,  you  are  going  to  have  to  change  the  personnel  rules. 
You  are  going  to  have  to  change  the  personnel  rules,  if  you  are 
going  to  have  real  reform,  because  you  are  going  to  have  to  reward, 
and  I  mean  significantly  reward  those  who  perform,  and  you  are 
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going  to  have  to  punish  those  that  fail  to.  Would  you  agree  with 
that,  Mr.  Kelman? 

Mr.  Kelman.  I  certainly  would,  Senator.  I  would  like  to  point 
out,  just  as  an  example,  I  think  the  very  interesting  and  important 
efforts  going  on  in  the  Department  of  Energy  under  the  leadership 
of  Secretary  O'Leary  and  Deputy  Secretary  White  to  completely — 
as  you  know,  after  the  Defense  Department,  they  are  one  of  the 
largest  contractor  or  largest  spender  of  procurement  money  in  the 
Federal  Government,  and  they  buy  a  lot  of  services  from  contrac- 
tors. They  are  moving  very  aggressively  to  change  their  whole  phi- 
losophy of  contracting  towards  what  they  are  calling  performance- 
based  service  contracting,  where  they  are  going  to  be  working  up- 
front on  developing  good  statements  of  work  with  measurable  per- 
formance goals  to  which  contractors  can  be  held  accountable. 

They  are  working  to  get  away  from  the  idea,  as  you  suggested 
in  your  introductory  remarks,  sir,  about  people  being  rewarded  on 
the  more  money  they  spend,  rather  than  the  less  money  they 
spend.  The  Department  of  Energy  is  working  towards  seeing  which 
of  those  requirements  that  they  have  can  be  moved  to  fixed-price 
contracts  from  cost-plus  contracts,  so  as  to  provide  incentives  to 
contractors  to  improve  their  efficiency  and  cost  that  they  charge 
the  government,  lower  the  cost  they  charge  the  government. 

This  is  now  a  central  effort  going  on  in  the  Department  of  En- 
ergy. I  would  add  it  to  the  many  efforts  going  on  in  the  Department 
of  Defense.  I  think  you  are  absolutely  right,  we  need  to  move  to- 
wards results.  It  is  going  to  be  a  long  and  tough  process  and  we 
are  going  to  do  our  best  on  it. 

Senator  Roth.  The  problem  is  it  does  take  changes  in  the  law, 
because  civil  service  would  not  let  you  reward  or  punish.  For  exam- 
ple, what  we  propose  in  the  legislation  introduced  by  Senator 
Cohen  and  myself  would  be  that  procurement  programs  should  be 
managed  on  the  ability  to  meet  budget  and  schedule  goals.  Would 
a  performance  standard  that  procurement  programs  be  within  90 
percent  of  budget  performance  and  scheduled  goals  be  a  good 
standard,  too  strict,  too  lenient?  I  would  be  interested  in  all  your 
reactions  to  this. 

Mr.  Deutch.  That  certainly  would  pose  a  significant  challenge 
for  many  programs,  Senator  Roth. 

Senator  Roth.  Don't  we  have  to  change  it  somehow? 

Mr.  Deutch.  First  of  all  let  me  say  I  think  your  notion  of  per- 
formance standards  is  very  important.  We  must  develop  metrics 
which  are  reliable  indicators  of  performance.  The  pilot  programs  we 
have  nominated  are  to  be  measured  against  qualitative  and  quan- 
titative performance  based  factors. 

I  have  been  struck,  however,  by  how  difficult  it  is  in  a  govern- 
ment environment  to  manage  programs  to  previously  established 
objective  cost  and  schedule  goals.  In  the  private  sector,  every  time 
you  estimate  a  project,  the  last  thing  you  do,  at  the  bottom  of  the 
page,  is  to  add  a  contingency  of  15  percent  to  allow  the  project  to 
meet  schedule  and  cost  goals.  You  include  that  in  the  initial  cost. 
We  do  not  do  that  in  the  Federal  Government.  When  we  run  out 
of  money,  we  typically  slip  the  schedule. 

So  what  you  are  suggesting  is  a  very  complicated  method  of  pro- 
gram management  for  major  programs.  It  is  significant  how  few  of 
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our  programs  currently  meet  schedule  and  cost  estimates,  even 
when  these  programs  are  fairly  mature.  We  must  utilize  a  method 
which  provides  rewards  and  incentives  for  good  performance,  and 
that  measures  good  performance  both  quantitatively  and  quali- 
tatively. 

Senator  Roth.  Mr.  Johnson. 

Mr.  Johnson.  To  your  specific  point  on  the  90  percent  standard, 
Senator,  measuring  against  a  budget  is  certainly  one  of  the  meas- 
ures we  should  have.  The  problem  with  it  alone,  of  course,  is  it  has 
to  do  somewhat  with  the  quality  of  the  budget,  as  John  was  just 
saying. 

So,  in  addition  to  that,  we  need  to  imbue  into  the  measurement 
process  concepts  of  what  is  the  best  there  is.  For  example,  the  cost 
of  computing  equipment,  the  cost  has  been  coming  down  20  to  40 
percent  per  year,  year  after  year,  at  the  same  time  the  performance 
has  been  going  up  30  to  40  percent  per  year.  The  question  the 
measurement  standard  must  ask  is,  how  has  the  government's  per- 
formance in  cost  and  performance  compared  to  that? 

Now  there  is  an  objective  outside  standard  I  think  certainly  to 
the  point  of  incentives.  I  am  certainly  not  one  who  is  against  incen- 
tives, but  I  have  been  impressed  with  the  Federal  workers  so  far, 
that  I  think  we  can  get  a  lot  of  incentives  going,  if  we  just  give 
them  proper  measurements  and  let  them  show  that  they  really  did 
succeed. 

In  addition  to  that,  I  would  favor  some  pilots  on  what  I  would 
call  savings  pools,  and  there  you  would  use  your  budget.  You  have 
to  be  careful  the  budget  did  not  get  sandbagged.  But  you  say,  all 
right,  if  you  can  beat  the  budget,  an  operating  budget,  for  example, 
then  some  percentage  of  that  would  go  into  a  pool  to  be  divided 
amongst  the  employees,  much  like  a  profit-sharing  plan  for  employ- 
ees, but  in  a  savings  plan. 

Senator  Roth.  My  time  is  up,  but  it  seems  to  me  that  there  are 
two  points  that  true  reform  require,  and  one  is  that  whatever  we 
do  has  to  be  result  oriented.  Anything  that  falls  short  of  that  is  not 
in  my  judgment  true  reform. 

The  second  point  is  that  you  have  to  have  pay  for  performance. 
Those  that  delivery  are  entitled  to  be  recognized  in  one  way  or  an- 
other, and  those  that  do  not  should  not  receive  the  same  treatment. 

My  time  is  up.  Thank  you,  Mr.  Chairman. 

Chairman  Glenn.  Senator  Nunn. 

Chairman  Nunn.  Thank  you,  Mr.  Chairman. 

Senator  Roth,  I  share  those  sentiments.  I  think  the  thing  that 
you  have  to  really  watch  in  this  area  is  the  program  manager 
comes  in  and  says,  look,  I  have  got  a  program  that  we  ought  to  kill, 
it  has  got  one,  two,  three,  four,  five  problems.  That  would  be  rare. 
That  would  be  unusual,  but  that  is  the  kind  of  thing  we  really 
ought  to  encourage,  if  the  program  is  not  working. 

So  I  think  in  drawing  up  performance  standards,  we  would  have 
to  be  acutely  aware  of  not  putting  standards  in  there  that  drive 
people  to  keep  programs  alive  that  they  themselves  may  have  con- 
cluded are  programs  that  should  be  killed.  That  would  be  some- 
thing that  really  has  to  be  watched.  My  impression  of  program 
managers  is  right  now  they  feel  that  they  are  judged  by  whether 
they  can  keep  that  program  alive,  whatever  its  merit. 
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A  couple  of  questions  on  some  details.  Statutory  waivers:  S.  1587 
streamlines  the  acquisition  process  by  waiving  many  statutory  cer- 
tifications and  related  requirements  for  purchases  under  $100,000 
and  for  the  acquisition  of  commercial  products.  Secretary  Deutch, 
you  noted  in  your  statement  that  the  administration  wants  Con- 
gress to  include  a  more  comprehensive  list  of  waivers.  Could  you 
describe  the  additional  statutes  which  should  be  waived  and  the  ef- 
fect of  not  waiving  these  statutes  on  your  ability  to  streamline  the 
process?  At  least  furnish  those  for  the  record. 

Mr.  Deutch.  Mr.  Chairman,  we  have  a  list  which  we  would  be 
happy  to  furnish  for  the  record.  We  would  be  happy  to  do  that,  if 
that  would  be  satisfactory,  sir. 

[The  information  follows:] 

Comprehensive  List  of  Waivers 

SAT  exemptions  to  be  added  to  S.  1587: 

10  U.S.C.  2207,  Expenditure  of  appropriations:  limitation. 

10  U.S.C.  2408,  Employment  of  individuals  convicted  of  fraud  or  any  other  felony 
arising  out  of  a  DOD  contract. 

10  U.S.C.  2433,  Policy  on  Purchase  of  Foreign  Goods  [not  required  if  new  title  10, 
§§2911  and  2912  adopted  as  proposed]. 

10  U.S.C.  2434,  Miscellaneous  restriction  on  procurement  of  other  than  American 
goods  [not  required  if  new  title  10  §§2911  and  2912  adopted  as  proposed]. 

Chairman  Nunn.  Your  testimony  also  requested  our  legislation 
"state  a  clear  preference  for  commercial  items  over  non-devel- 
opmental items."  Your  testimony,  however,  does  not  describe  how 
such  a  preference  would  work.  Are  you  proposing  a  provision  that 
has  symbolic  effect,  or  are  you  proposing  statutory  change  that  will 
have  a  specific  effect  on  the  acquisition  process? 

Mr.  Deutch.  We  want  a  statutory  provision  that  clearly  states 
a  preference  for  commercial  items  in  Title  10.  The  purpose  is  to 
show  the  acquisition  community  we  want  to  buy  commercial  items 
that  are  available  in  the  commercial  marketplace  as  our  first  choice 
rather  than  permitting  the  alternative  of  looking  to  those  who  pro- 
vide defense  unique  items.  This  is  a  first  step  in  integration  of  the 
Defense  and  commercial  industrial  bases. 

Our  objective  is  not  to  find  companies  that  will  produce  items  to 
our  specs,  and  that  will  bear  the  full  development  cost;  but,  in  con- 
trast, to  find  commercial  items  in  general  use  in  the  civilian  sector 
that  meet  our  requirements.  We  do  not  want  to  prevent  access  to 
nondevelopmental  items  that  are  necessary  to  operations,  but  our 
preference  is  clearly  for  commercial  items. 

Chairman  Nunn.  How  are  we  going  to  take  items  that  are  on  the 
cutting  edge,  that  are  new  items  that  have  not  yet  gone  on  the 
commercial  process,  but  they  would  have  really  great  value  for  de- 
fense and  get  those  items  into  the  commercial  area,  even  though 
they  have  not  been  sold  yet  and,  therefore,  you  have  got  all  the 
pricing  questions? 

Mr.  Deutch.  We  want  to  treat  those  as  commercial  items  but  at 
the  same  time  protect  the  taxpayer.  One  of  the  important  advan- 
tages of  this  approach  is  that  it  gives  the  government  prompter  ac- 
cess to  new  commercial  technology,  technology  we  have  not  had  ac- 
cess to  in  the  past.  This  is  especially  true  in  the  area  of  informa- 
tion technology. 
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Chairman  Nunn.  We  want  to  avoid  all  that  pricing  stuff  that 
they  go  through,  so  you  

Mr.  Deutch.  In  my  judgment,  you  have  to  do  that,  by  creating 
rules  for  buying  commercial  items  in  such  a  way  that  new  commer- 
cial items  are  treated  as  a  category  we  can  buy  without  requiring 
cost  and  pricing  data,  like  any  other  commercial  item  bought  by  a 
commercial  firm. 

Chairman  Nunn.  Could  you  negotiate  the  contract  and  then  have 
the  market  forces  come  and  play  somewhat  retroactively  with  some 
kind  of  adjustment  based  on  what  happened  in  the  commercial 
market  once  it  is  introduced? 

Mr.  Deutch.  This  is  frequently  done  in  commercial  contracts. 
When  you  buy  the  product,  an  agreement  may  be  reached  to  charge 
the  most  favored  price  during  the  following  18  months,  and  then 
retroactively  reprice  all  subseqent  purchases  made  during  that  pe- 
riod of  time. 

Chairman  Nunn.  That  would  go  a  long  way  towards  encouraging 
particularly  small  innovative  companies  to  get  into  this. 

Mr.  Deutch.  That  is  correct,  sir,  but  can  only  be  effectively  han- 
dled in  the  framework  of  commercial  item  acquisition. 

Chairman  Nunn.  You  mentioned  the  definition  of  commercial 
product  and  expanding  the  opportunity  for  commercial  suppliers  to 
meet  government  needs,  without  going  through  all  the  paperwork. 
Of  course,  that  is  one  of  the  big  things  here.  Do  you  think  we  need 
to  have  any  change  in  the  definition  in  this  statute  as  now  pro- 
posed for  what  a  commercial  product  is? 

Mr.  Deutch.  I  would  have  to  turn  to  my  expert  on  this,  Mr. 
Chairman.  However,  the  short  answer  to  that  is  yes,  we  want  to 
broaden  it  to  include  leased  items,  new  market  entrants  with  lead- 
ing edge  technology,  and  incidental  services  when  purchased  in 
combination  with  commercial  items.  Compared  to  what  is  currently 
in  the  draft  statute,  we  want  to  see  the  definition  broadened. 

Mr.  Kelman.  We  have  made  some  specific  suggestions,  Senator 
Nunn,  about  broadening  that  we  have  been  discussing,  having  dis- 
cussions with  the  Senate  about.  We  feel  that  S.  1587  as  written 
makes  very  strong  progress  on  the  definition  of  commercial  prod- 
ucts. We  think  that,  based  on  the  discussions  we  have  been  having 
with  Senate  staff,  we  think  we  are  making  further  progress  and  we 
think  we  are  in  a  pretty  good  place  at  this  point.  There  are  some 
further  tweakings  that  the  administration  wants  to  call  to  the  at- 
tention of  the  committee,  but  we  think  we  are  in  a  pretty  good 
place  at  this  point. 

Mr.  Deutch.  Mr.  Chairman,  we  have  a  series  of  point  papers 
which  address  each  of  these  subjects  in  quite  some  detail,  and  with 
your  permission,  sir,  we  would  like  to  submit  those  for  the  record. 1 

Chairman  Nunn.  Good.  Let  me  just  ask  two  questions  for  the 
record  here,  because  my  time  is  expired  and  I  do  not  want  to  take 
up  more  time,  but  I  wanted  to  get  them  on  the  record. 

One  concern  is  the  contract  bundling  concern,  how  do  we  avoid 
contract  bundling,  which  is  a  process  that  adversely  affects  small 
business,  a  process  by  which  the  issuance  of  large  task  and  delivery 
order  contracts  to  major  contractors  can  be  used  to  circumvent  the 


1  See  pages  243-454. 
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requirement  to  reserve  contracts  under  $100,000?  That  is  some- 
thing you  have  got  to  be  aware  of,  because  that  happens.  We  have 
seen  it  before.  If  somebody  could  answer  that  one,  whoever  is  most 
appropriate. 

Secretary  Deutch,  you  asked  us  to  include  DOD's  six  proposed 
pilot  projects  in  this  legislation.  That  is  something  we  supported  a 
long  time  here.  We  have  given  DOD  a  lot  more  authority  on 
waiving  pilot  projects  and  statutes  relating  to  those,  and  it  has 
been  used  by  DOD.  Your  proposal,  however,  raises  a  different  issue 
in  the  context  of  our  bill,  which  includes  numerous  waivers.  Could 
you  describe  the  statutes  not  waived  in  our  bill  which  you  would 
waive  in  a  pilot  program? 

Mr.  Deutch.  Yes,  Mr.  Chairman.  My  understanding  is  we  want 
to  extend  the  commercial  item  waivers  in  the  bill  to  the  pilot  pro- 
grams and  have  asked  for  additional  waivers,  mostly  related  to 
major  systems  acquisition  that  were  not  addressed  but  that  we 
need. 

Chairman  Nunn.  Thank  you,  Mr.  Chairman.  I  know  my  time  is 
expired. 

Chairman  Glenn.  Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Dr.  Kelman,  the  Vice  President's  National  Performance  Review 
recommended  raising  the  threshold  to  contracts  above  $100,000  for 
the  application  of  the  Davis-Bacon  Act.  The  DOD  acquisition  law 
advisory  panel  made  a  similar  recommendation.  The  question  is 
does  the  administration  support  raising  the  Davis-Bacon  threshold 
to  $100,000  in  S.  1587? 

Mr.  Kelman.  Senator,  I  testified  earlier,  and  I  will  just  repeat 
that  briefly,  is  that  the  administration  at  this  point  supports  the 
recommendations  of  the  National  Performance  Review  regarding 
Davis-Bacon.  We  do  that  within  a  philosophy  that  says  that  our 
goal  is  not  to  say  the  total  amount  of  wages  paid  out  to  construc- 
tion workers  goes  down.  We  want  to  save  on  the  very  large  bureau- 
cratic and  administrative  costs  of  Davis-Bacon. 

As  I  mentioned  in  my  testimony  earlier,  we  continue  to  be  open 
and  we  are  open  within  the  administration  to  suggestions  or  pro- 
posals for  ways  to  tweak  those  National  Performance  Review  rec- 
ommendations consistent  with  the  philosophy  that  I  just  outlined. 

Senator  Thurmond.  Dr.  Kelman,  I  ask  you  a  simple  question: 
Does  the  administration  support  raising  the  Davis-Bacon  threshold 
to  $100,000  in  S.  1587? 

Mr.  Kelman.  I  did  not  think  my  answer  was  that  complicated. 

Senator  Thurmond.  Yes  or  no?  You  can  answer  it,  can't  you,  yes 
or  no? 

Mr.  Kelman.  We  have  stated  today  that  we  are  supporting  the 
NPR  recommendations  on  Davis-Bacon.  We  have  also  stated  that 
we  are  open  to  suggestions  about  ways  to  tweak  those  provisions 
in  light  of  our  overall  philosophy  that  the  main  thing  we  are  trying 
to  do  here  is  to  save  on  bureaucratic  costs. 

Senator  THURMOND.  Dr.  Kelman,  why  quibble? 

Mr.  Kelman.  Quibble  with  what?  I'm  sorry. 

Senator  Thurmond.  I  asked  a  simple  question  and  you  can  an- 
swer yes  or  no. 
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Mr.  Kelman.  Not  all  questions  can  be  simply  answered  yes  or  no. 
I  think  I  just  outlined  my  answer  in  a  simple  way  consistent  with 
my  not  being  able  to  say  simply  yes  or  no.  I  said  we — I  will  not 
repeat  it  again.  I  said  what  I  said,  I  guess. 

Senator  Thurmond.  Dr.  Deutch,  the  Defense  Department  has 
laid  out  a  very  ambitious  agenda  for  acquisition  reform.  How  long 
do  you  expect  to  take  to  fully  implement  that  as  envisioned?  In 
that  effort,  will  you  be  coming  to  Congress  with  another  legislation 
proposal  of  the  same  or  larger  scope  in  S.  1587,  or  can  most  of  the 
reforms  be  implemented  administratively? 

Mr.  Deutch.  We  have  no  plans  to  come  to  Congress  for  legisla- 
tion beyond  S.  1587,  sir.  Depending  upon  the  experience  we  have 
after  the  successful  passage  of  S.  1587,  a  couple  of  years  down  the 
road  we  might  well,  along  with  Congress,  want  to  consider  addi- 
tional reform. 

Senator  Thurmond.  Mr.  Johnson,  the  Department  of  Defense 
has  issued  a  paper  included  in  Dr.  Deutch's  statement  laying  out 
an  agenda  for  acquisition  reform.  Does  the  General  Services  Ad- 
ministration have  a  similar  document  in  preparation?  If  not,  why 
not? 

Mr.  Johnson.  Yes,  sir,  we  do. 

Senator  Thurmond.  That  is  a  good  answer.  [Laughter.] 

Mr.  Kelman.  I  have  got  to  take  lessons  from  him,  Senator. 

Senator  Thurmond.  Mr.  Kelman,  one  problem  with  current  ac- 
quisition policy  is  routinely  allowing  the  award  of  a  contract  to  the 
lowest  responsible  bidder,  even  in  cases  where  this  may  not  rep- 
resent the  best  value  to  the  government.  Your  statement  indicates 
a  desire  to  make  greater  use  of  best  value  procurement  by  Federal 
agencies.  Do  we  need  to  include  language  in  S.  1587  to  address  this 
issue  more  explicitly? 

Mr.  Kelman.  Senator,  S.  1587,  as  I  understand  it,  already  does 
address  this  issue  by  expanding  DOD's  authority  to  award  best 
value  procurement  explicitly  to  civilian  agencies.  We  strongly  sup- 
port that  language  that  already  exists  in  S.  1587. 

In  addition  to  that,  we  have  seen  that  industry  has  suggested  in 
their  comments  on  S.  1587  the  addition  of  statutory  language  to 
encourage  the  use  of  past  performance  to  reward  good  vendors,  to 
not  give  contracts  to  bad  ones.  The  administration  very  strongly 
supports  the  approach  of  looking  at  past  performance.  We  are  con- 
sidering, and  we  will  get  back  to  the  committee  on  whether  we 
think  it  should  be  done  through  statute  or  simply  through  regula- 
tion and  administrative  practice. 

Senator  Thurmond.  Dr.  Deutch,  commercial  companies  have 
cited  military  specifications  as  a  major  impediment  to  selling  to  the 
Department  of  Defense.  In  your  statement,  you  indicate  that  the 
Department  of  Defense  process  action  team  tasked  to  reduce  the 
use  of  government  specification  standards  is  due  to  issue  its  report 
soon.  How  rapidly  does  the  report  envision  eliminating  unnecessary 
standards  and  specifications? 

Mr.  Deutch.  This  report  will  be  issued  and  we  will  bring  it  di- 
rectly to  you.  I  think  that  we  will  have  a  policy  statement  out  soon 
after  the  report  is  issued.  It  will  take  some  months  before  these  in- 
structions are  delivered  everywhere  else  in  the  field. 
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Senator  Thurmond.  Mr.  Johnson,  in  October,  the  Department  of 
Defense  began  to  file  implementation  of  the  Defense  Acquisition 
Workforce  Improvement  Act  of  1990.  This  legislation  should  result 
in  increasing  the  level  of  professionalism  in  civilian  acquisition 
workforce  in  the  Department  of  Defense.  Do  you  plan  to  apply  any 
similar  approaches  to  the  workforce  at  the  General  Services  Ad- 
ministration? 

Mr.  Johnson.  We  have  a  similar  training  program  and  we  will 
be  using  what  we  can  learn  from  DOD  and  anyone  else,  Senator. 

Senator  Thurmond.  Thank  you,  gentlemen.  I  believe  my  time  is 
up. 

Chairman  Glenn.  Thank  you,  Senator  Thurmond. 
Senator  Levin. 

Senator  Levin.  Thank  you,  Mr.  Chairman. 

Secretary  Deutch,  you  have  mentioned  that  you  are  going  to 
change  the  policy  relative  to  government  unique  requirements,  and 
we  applaud  you  for  that.  Beyond  changing  the  policy,  however,  the 
real  problem  is  that  we  have  got  about  50,000  military  unique  spec- 
ifications that  are  out  there  and  somebody  is  going  to  have  to  do 
the  hard  work  of  identifying  which  of  those  unique  specifications 
are  really  needed  and  rewriting  the  ones  that  are  not  needed.  That 
is  the  grunt  work.  That  is  the  real  hard  work  here. 

Now,  that  is  the  commitment  which  I  assume  we  are  also  getting 
from  you  today,  is  that  in  addition  to  changing  the  policies,  we  are 
going  to  have  people  tasked  to  go  through  50,000  specific  military 
unique  specifications  to  identify  those  that  can  be  dropped. 

Mr.  Deutch.  Exactly.  We  will  start  with  those  management  and 
manufacturing  standards  that  are  the  most  onerous.  Then  we  will 
move  to  the  others  prioritized  by  their  impact  on  our  contractors. 

Senator  Levin.  Our  bill  here  authorizes  the  executive  branch  to 
waive  a  large  number  of  statutory  provisions  relative  to  commercial 
acquisitions.  We  are  trying  to  encourage  commercial  purchases, 
and  I  will  not  go  through  all  the  statutes  we  are  waiving,  but  it 
is  a  large  number  of  statutes  that  we  are  waiving  in  this  bill,  if 
you  buy  commercial. 

There  are  a  few  statutes  that  are  not  waived  in  this  bill  for  com- 
mercial items.  Now,  some  people  are  saying  unless  we  waive  the 
rest,  that  it  is  not  worth  doing,  that  even  though  we  are  taking  a 
pretty  big  bite,  that  it  is  not  worth  doing  unless  we  add  the  few 
that  we  are  not  waiving.  Would  you  say  that  the  bill  as  drafted  will 
make  a  significant  contribution  towards  the  purchase  of  commer- 
cial products  and  towards  encouraging  more  commercial  companies 
to  do  business  with  the  government,  or  should  we  just  not  bother 
to  do  anything  unless  we  add  the  other  statutes  and  waive  them, 
as  well? 

Mr.  Deutch.  The  current  draft  bill  goes  a  significant  way,  how- 
ever, we  believe  additional  waivers  will  be  helpful  in  expanding 
commercial  acquisition  while  protecting  the  government's  interest 
and  supporting  at  the  same  time  socio-economic  goals.  Finally,  we 
believe  there  are  some  restrictions  that  should  not  be  waived  at  all. 
The  draft  bill  goes  a  long  way,  but  we  would  like  to  see  it  go  fur- 
ther. 

Senator  Levin.  But  if  we  go  as  far  as  we  have  gone  in  the  bill, 
that  would  be  a  very  useful  thing  to  do? 
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Mr.  Deutch.  Yes,  sir,  as  long  as  any  remaining  restrictions  are 
waived  for  purposes  of  pilot  program  demonstration. 

Senator  Levin.  Now,  the  biggest  single  impediment  that  we  have 
been  trying  to  overcome  is  this  requirement  of  the  burdensome  cost 
or  pricing  data  which  is  required  by  the  Truth  in  Negotiations  Act, 
and  I  think  the  administration  agrees  with  that. 

The  basic  premise  of  the  National  Performance  Review  is  to  give 
more  discretion  to  contracting  officers.  But  when  it  comes  to  the 
waiver  of  the  cost  or  pricing  data  in  commercial  transactions,  that 
is  not  a  discretionary  item,  that  is  a  mandatory  item. 

Mr.  Deutch.  We  want  the  statute  to  provide  a  presumption  that 
cost  and  pricing  data  will  not  be  acquired  for  commercial  items  ex- 
cept in  specific  mandatory  situations. 

Senator  Levin.  Why  do  you  make  that  mandatory,  since  one  of 
your  goals  here  is  to  give  more  discretion  to  contracting  officers? 
Why  not  allow  them  to  waive  it,  instead  of  require  them  to  waive 
it? 

Mr.  Deutch.  The  reason  is  we  need  to  change  the  culture  and 
the  practice.  If  a  contracting  officer,  as  was  earlier  mentioned  by 
Senator  Glenn,  finds  himself  or  herself  in  a  situation  where  there 
is  a  safe  way  and  a  risky  way  to  do  something,  they  are  likely  to 
take  the  safe  way.  So  making  the  provision  mandatory  in  this  case 
means  what  was  formerly  the  easy  way  out  but  caused  extra  and 
unnecessary  burden  would  no  longer  be  regarded  as  a  safe  way.  In- 
stead, the  contracting  officer  will  use  innovation  rather  than  a  club. 

Senator  Levin.  Now,  another  way  of  avoiding  the  requirement  of 
cost  or  pricing  data  other  than  buying  commercial,  which  is  what 
we  are  hoping  to  promote,  is  to  buy  competitively.  Now,  in  the  ex- 
ample that  you  gave  this  morning,  you  told  us  about  a  case  where 
the  DOD  wanted  to  buy  a  radio  with  special  encryption  features 
that  was  produced  by  a  commercial  company.  I  believe  this  is  in 
your  written  testimony. 

Mr.  Deutch.  Yes,  sir. 

Senator  Levin.  The  radio  had  not  yet  been  sold  to  the  general 
public  in  sufficient  quantity  to  qualify  for  a  commercial  exemption 
to  the  requirement  for  the  submission  of  cost  or  pricing  data,  and 
so  the  company  said  it  was  not  going  to  submit  a  bid,  because  it 
would  have  had  to  set  up  a  whole  new  accounting  system  to  pro- 
vide that  data,  and,  as  a  result,  you  got  stuck  with  old  technology. 

But  what  you  could  have  done  to  avoid  that  problem  is  to  struc- 
ture a  competitive  purchase  in  the  following  way:  If  you  had  issued 
a  simplified  product  description  that  covered  both  the  new  tech- 
nology and  the  old  technology,  you  could  have  then  purchased  the 
radios  that  presented  the  best  value  to  the  government,  considering 
both  price  and  performance.  Why  did  you  not  do  that?  Why 
shouldn't  the  DOD  just  structure  its  more  buys  competitively,  so 
that  it  can  get  around  cost  and  pricing  data? 

Mr.  Deutch.  Senator  Glenn,  I  need  a  little  help  here.  He  has 
gone  beyond  my  ability  to  answer  this  question.  I  do  want  to 
say  

Senator  Levin.  I  think  Senator  Glenn  may  agree  with  me  on 
this,  though. 

Chairman  Glenn.  Just  do  the  best  you  can.  [Laughter.] 
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Mr.  Deutch.  Senator  Levin,  let  me  tell  you  how  I  would  have 
handled  this  problem.  I  would  have  handled  this  problem  much 
simpler  than  that.  I  would  have  said  we  will  take  your  product,  but 
if  you  spell  it  out  within  18  months  at  a  more  favorable  price,  you 
give  us  a  rebate.  That  is  the  way  you  would  handle  it  in  the  private 
sector. 

Senator  Levin.  Yes,  but  you  are  also  not  requiring  the  other  data 
to  be  submitted  as  to  what  they  sell  these  radios  for  commercially. 
We  are  waiving  that,  and  I  gather  you  are  comfortable  with 
waiving  that  requirement  of  getting  the  prices  charged  to  others  for 
the  same  data.  Are  you  comfortable  waiving  that  the  way  it  is  in 
the  bill  by  the  way?  Let  me  get  to  that  question  first. 

Mr.  Deutch.  I  am  about  to  say  I  do  not  know. 

Senator  Levin.  Fair  enough. 

Mr.  Deutch.  But  let  me  go  back  and  say  what  I  think  is  clear. 
If  there  are  competitive  commercial  products  that  the  U.S.  Govern- 
ment wants  to  buy,  I  do  not  think  there  is  any  need  for  price  or 
cost  data. 

Senator  Levin.  I  agree. 

Mr.  Deutch.  Now,  if  there  is  not  competitive  commercial  produc- 
ers, that  is,  if  you  are  looking  at  somebody  that  is  introducing  a 
new  product,  then  you  have  to  go  to  a  device  as  a  commercial  buyer 
would  do  for  price  protection.  Now,  there  are  different  ways  of  get- 
ting that  protection.  The  mechanism  that  I  propose  is  one  where 
you  get  a  most  favored  customer  status  and  you  know  that  you  will 
gain  the  benefit  of  any  subsequent  price  decrease.  I  like  that  way 
better,  but  I  am  willing  to  be  convinced  there  is  an  alternative. 

Senator  Levin.  I  like  that  way  better,  too.  I  am  simply  saying 
that,  for  one  reason  or  another,  that  way  has  not  been  or  is  not 
available.  You  have  got  another  way  to  do  it,  which  is  to  structure 
a  competitive  buy.  That  is  something  you  can  answer  for  the 
record,  if  you  would. 

Mr.  Deutch.  I  would  be  glad  to,  sir. 

[The  information  follows:] 

Most  Favored  Customer  Discussion 
The  Administration  suggested  possible  language  as  follows: 

"The  Government  shall  be  entitled  to  a  reduction  in  price  and  the  return  of  any 
overpayment,  with  interest,  if  within  1  year  after  the  date  of  the  contract  award  or 
modification,  the  Government  finds  that  the  offeror,  contractor,  or  subcontractor 
sold  the  same  or  similar  commercial  item  under  comparable  terms,  conditions,  and 
quantities,  for  a  lower  price,  during  the  6  month  period  immediately  subsequent  to 
the  date  of  contract  award  or  modification." 

Senator  Levin.  My  time  is  up.  Thank  you. 

Chairman  Glenn.  Senator  Bingaman. 

Senator  Bingaman.  Thank  you,  Mr.  Chairman. 

Mr.  Johnson,  let  me  ask  you  about  some  of  your  proposed 
changes  or  additions  to  the  bill.  Several  of  these  things,  where  you 
suggest  we  give  authority  to  enter  into  parallel  contracts,  dual 
sourcing,  authority  to  enter  into  multi-year  contracts,  my  under- 
standing is  that  the  Department  of  Defense  has  that  authority  and 
does  that  on  a  fairly  regular  basis  at  the  present  time.  Is  it  just 
that  government-wide  you  need  the  same  authority  that  DOD  now 
has?  Is  that  the  issue? 
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Mr.  Johnson.  I  am  not  familiar  with  the  details  of  DOD.  I  think 
the  laws  that  we  are  governed  by  allow  us  to  do  those,  but  only 
under  specific  conditions,  and  I  think  we  should  open  that  flexibil- 
ity up  so  that  we  do  not  have  to  come  back  each  time,  but  can  use 
it  in  the  discretion  of  the  contracting  officer. 

Senator  BlNGAMAN.  Clearly,  I  agree  with  your  point  that  the  au- 
thority ought  to  be  there.  I  am  surprised  that  it  is  not  there,  that 
you  are  not  able  to  enter  into  multi-year  contracts  for  dual-sourcing 
of  goods  or  services. 

Let  me  ask  the  other  question.  As  to  each  of  the  specific  changes 
or  additions  that  you  have  suggested,  is  there  language  that  has 
been  drafted  that  you  have  gotten  to  us  or  could  get  to  us? 

Mr.  Johnson.  Yes,  sir. 

Senator  Bingaman.  Because  I  have  not  seen  any  of  that. 

Mr.  Kelman.  We  will  be  providing  that,  Senator  Bingaman,  to- 
gether with  the  administration's  line-by-line  analysis  of  the  bill.  We 
will  be  providing  specific  statutory  language  for  your  attention. 

Senator  Bingaman.  That  would  be  good. 

On  bid  protests,  again,  Mr.  Johnson,  we  have  got  a  series  of  rec- 
ommendations or  proposed  changes  in  this  bill  on  bid  protests.  I 
had  a  small  minority  business  owner  in  my  office  this  morning  who 
recounted  that  he  had  been  successful  in  getting  a  contract  and 
someone  had  filed,  one  of  the  disgruntled  bidders  had  filed  a  pro- 
test and  everything  had  been  high-centered  for  6  months  and  this 
had  caused  great  consternation  and  difficulty  in  his  business. 

I  just  wanted  to  ask  if  you  think  that  the  additional  authority 
that  we  are  giving  the  General  Services  Administration  in  this  area 
of  dealing  with  bid  protests  is  important,  to  what  extent  you  think 
that  ability  to  file  bid  protests  is  presently  being  abused  by  people 
who  lose,  if  you  have  any  thoughts  on  it. 

Mr.  Johnson.  I  think  the  modifications  are  very  important  to  us, 
Senator.  In  a  recent  prior  life,  having  access  to  other  information, 
I  know  that  several  companies  include  in  their  procurement  budg- 
ets the  cost  of  protests  right  up  front,  so  there  is  a  presumption 
being  built  into  the  process  in  many  industries  that  if  they  do  lose, 
they  will  protest  anyway. 

So  I  think  some  of  the  changes  are  important.  I  think  the  protest 
process  is  very  important.  It  is  a  good  process.  I  have  asked  in  the 
agency  that  we  do  a  little  analysis  on  the  causes  of  it.  Why  are  cer- 
tain protests  coming?  Is  there  a  pattern?  Can  we  then  work  back 
into  the  process  and  fix  the  reasons  why  they  are  coming  in  the 
first  place.  But  I  think  the  changes  we  have  suggested  will  be  help- 
ful and  would  not  deter  people  from  protesting  who  are  justified  in 
doing  so. 

Senator  Bingaman.  Secretary  Deutch,  let  me  ask  a  question  or 
follow  up  on  a  question  Senator  Nunn  asked.  I  am  just  unclear  in 
my  own  mind  as  to  how  the  request  for  waiver  of  statutory  author- 
ity to  proceed  with  pilot  programs,  how  that  fits  with  the  rest  of 
what  we  are  trying  to  do  here.  If  in  fact  you  are  recommending  to 
us  that  we  give  you  the  authority  to  waive  certain  statutes  so  that 
you  can  proceed  in  these  pilot  programs,  is  there  a  reason  why 
those  same  statutes  should  not  be  waived  across  the  board? 

Mr.  Deutch.  The  only  reason  not  to  waive  them  across  the  board 
is  to  provide  for  what  I  think  Senator  Roth  said,  and  that  is  look- 
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ing  for  some  performance  accomplishments.  We  want  to  be  able  to 
show  that  the  waiver  of  these  statutes  for  the  pilot  programs  dem- 
onstrate our  ability  to  perform  responsibly  on  an  acquisition  system 
basis,  in  contrast  to  the  simplified  acquisition  threshold  or  commer- 
cial buying,  which  is  the  general  provision. 

I  guess  if  one  were  more  audacious  or  more  bold,  one  could  say 
why  do  you  not  waive  it  for  everything,  but  I  think  there  would  be 
serious  concern  about  people  taking  a  step  that  large  at  this  time. 

Senator  Bingaman.  Then  your  view  is  that  there  are  certain  stat- 
utory requirements  that  need  to  be  waived  across  the  board,  and 
those  presumably  are  included  in  this  legislation  we  are  consider- 
ing. There  are  others  that  down  the  road  we  may  want  to  waive 
across  the  board,  but  you  are  asking  only  for  authority  to  waive 
those  as  to  these  pilot  programs  until  we  get  more  experience? 

Mr.  Deutch.  That  is  exactly  right,  Senator  Bingaman.  It  was 
that  point  in  my  response  to  Senator  Thurmond,  where  I  indicated 
we  do  not  have  any  plans  for  additional  legislation  now,  but  de- 
pending on  what  we  learn  from  these  pilot  programs,  depending 
upon  what  Congress*  experience  is  with  this  piece  of  legislation, 
there  could  be  in  the  future  a  request  for  broader  authority. 

Senator  Bingaman.  I  guess  my  time  is  up.  Thank  you  very  much. 
I  appreciate  it. 

Chairman  Glenn.  Thank  you. 

We  will  start  the  second  round.  Mr.  Deutch,  we  understand  that 
this  electronic  commerce  initiative  is  to  be  a  key  part  of  the  reform 
over  there.  That  means  we  are  going  to  have  a  higher  data  flow, 
information  flow.  We  had  a  GAO  report  which  I  released  last  De- 
cember that  we  had  asked  for  which  concluded  that  the  effort  runs 
the  risk  of  fracturing  along  turf  lines  in  the  Pentagon.  The  most 
recent  information  we  have  is  that  there  exists  a  struggle  in  DOD 
between  those  who  want  to  really  have  a  centralized  system,  "mega 
centers,"  run  by  the  Defense  Information  System  Agency  (DISA) 
and  those  who  favor  a  decentralized  system.  Could  you  give  us  a 
rundown  on  where  that  stands?  When  would  some  of  this  phase  in? 

It  seems  to  me  it  comes  back  to  my  civil  service  question  a  little 
while  ago,  also.  You  are  going  to  have  more  data  flow,  more  infor- 
mation, fewer  people  will  be  involved  in  making  some  very  major 
decisions,  their  judgment  is  going  to  be  key.  Are  we  training  peo- 
ple? When  do  we  expect  to  implement  this,  since  it  is  going  to  be 
a  key  part  of  reform? 

Mr.  Deutch.  Thank  you  very  much  for  the  opportunity  to  ad- 
dress this.  We  regard  Electronic  Commerce/Electronic  Data  Inter- 
change (EC/EDI)  as  being  one  of  the  early  success  stories  of  inter- 
nal implementation  of  acquisition  reform.  We  have  chartered  a 
process  action  team  on  this  subject  that  has  been  very  busy  during 
the  past  months,  under  Colleen  Preston's  leadership  and  direction. 
That  team  issued  its  report  about  a  month  ago  to  Bill  Perry  and 
myself,  and  we  directed  the  implementation  of  their  plan  of  action. 

The  plan  calls  for  EC/EDI  to  be  implemented  at  different  loca- 
tions so  we  can  do  business  using  electronic  commerce/electronic 
data  interchange.  The  business  community,  especially  small  busi- 
nesses, will  have  prompt  access  to  solicitations  and  a  prompt  way 
to  submit  their  bids  or  proposals.  We  are  now  implementing  EC/ 
EDI  throughout  the  Department. 
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I  am  not  familiar  with  the  GAO  report  that  you  mentioned,  sir, 
but  I  will  be  happy  to  look  into  it  and  answer  for  the  record. 

Chairman  Glenn.  I  would  like  to  request  you  do  that,  if  you 
would,  if  you  have  not  seen  that  report. 

Mr.  Deutch.  Yes,  sir. 

[The  information  follows:] 

GAO  Report  Which  Concludes  That  The  EC/EDI  Effort  Runs  the  Risk  of 
Fracturing  Along  Turf  Lines  in  the  Pentagon 

The  General  Accounting  Office  criticized  DOD  for  failure  to  develop  a  standard- 
ized approach  to  EC  implementation  since  DOD  components  were  independently  de- 
veloping EC  projects  to  address  their  unique  contracting  situations.  While  those 
unique  systems  achieved  some  local  benefits,  a  proliferation  of  nonstandard  systems 
resulted.  This  created  problems  for  DOD  procurement  operations.  Vendors  who  sub- 
mit quotations  through  an  EC  system  in  use  in  one  department,  agency,  or  activity, 
were  frequently  unable  to  use  the  same  software  to  do  business  with  another  DOD 
organization.  Establishment  of  a  standard  DOD-wide  system  will  provide  a  single 
face  to  industry  by  allowing  vendors  to  use  commercial  software  and  hardware  to: 
obtain  information  on  pending  DOD  small  purchases,  obtain  copies  of  all  small  pur- 
chase solicitations,  submit  quotations,  and  receive  awards  through  a  single  point  of 
entry  into  the  system.  It  will  use  a  data  transmission  system  established  by  and 
under  the  operational  control  of  the  Defense  Information  Systems  Agency  as  the 
final  link  for  communications  between  DOD  purchasing  offices  and  their  vendors. 

In  order  to  achieve  DOD-wide  use  of  the  "standard  system,"  I  have  directed  the 
Military  Departments  and  Defense  Agencies  to  discontinue  use  of  existing  non- 
standard EC  capable  small  purchase  systems  as  soon  as  the  DOD-wide  EC  system 
is  implemented  at  a  particular  activity,  and  prohibit  funding  for  upgrades  or  expan- 
sion of  existing  EC  small  purchase  systems  or  implementation  of  new  EC  small  pur- 
chase systems  unless  specifically  approved  by  the  Under  Secretary  of  Defense  for 
Acquisition  and  Technology  and  the  Assistant  Secretary  of  Defense  (Command,  Con- 
trol, Communications  and  Intelligence).  A  copy  of  this  memorandum  is  provided  for 
the  record. 

Implementation  of  the  standard  system  including  the  training  of  people  is  under- 
way. The  formal  ribbon  cutting  ceremony  for  the  initial  transmission  HUB  at  Co- 
lumbus Ohio  was  accomplished  on  May  10,  1994.  The  second  of  the  two  HUBs,  at 
Ogden,  Utah,  will  come  on-line  shortly  after  that  date. 
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THE  DEPUTY  SECRETARY  OF  DEFENSE 


WASHINGTON,  D.C.  2030 


2  8  APR  1994 


MEMORANDUM  FOR:  SEE  DISTRIBUTION 

SUBJECT:  DoD  Electronic  Commerce/Electronic  Data  Interchange  in  Contracting 


The  DoD  Process  Action  Team  on  Electronic  Commerce/Electronic  Data  Interchange  in 
Contracting  (EC/EDI)  was  chartered  in  July  1993,  for  the  purpose  of  assessing  existing  DoD 
EC/EDI  systems  and  to  develop  a  comprehensive  plan  for  implementing  a  standard  DoD-wide 
EC/EDI  approach.  The  Secretary  of  Defense  and  I  were  briefed  on  the  plan  on 
December  20, 1993  and  I  approved  implementation  of  a  standard  DoD-wide  EC/EDI 
procurement  system  on  January  5, 1994.  This  plan  was  coordinated  with  the  Military 
Departments,  certain  Defense  Agencies  and  various  senior  staff  elements  in  the  Office  of  the 
Secretary  of  Defense  through  the  Senior  Steering  Group  Advising  the  Deputy  Under  Secretary 
of  Defense  for  Acquisition  Reform.  Implementation  of  this  plan  over  the  next  two-year  period 
will  enable  DoD  to  enhance  the  use  of  EC/EDI  to  support  small  purchases  consistent  with  the 
existing  $25,000  threshold,  and  provide  the  capability  to  accommodate  an  increase  to 


DoD  components  independently  developed  EC/EDI  projects  to  address  their  unique 
contracting  situations.  While  achieving  some  local  benefits,  this  resulted  in  a  proliferation  of 
nonstandard  systems.  As  a  result,  vendors  who  submit  quotations  through  an  EC/EDI  system 
in  use  in  one  department,  agency,  or  activity,  are  frequently  unable  to  use  the  same  software 
to  do  business  with  another  DoD  organization.  Among  other  things,  a  standard  DoD-wide 
EC/EDI  system  will  establish  a  single  face  to  industry  by  allowing  vendors  to  use  commercial 
software  and  hardware  to.  obtain  information  on  pending  DoD  small  purchases,  obtain  copies 
of  all  small  purchase  solicitations,  submit  quotations,  and  receive  awards  through  a  single 
point  of  entry  into  the  system.  It  will  use  a  data  transmission  system  established  by  and  under 
the  operational  control  of  the  Defense  Information  Systems  Agency,  as  the  final  link  for 
communications  between  DoD  purchasing  offices  and  their  vendors. 

Use  of  existing  nonstandard  EC/EDI  capable  small  purchase  systems  shall  be 
discontinued  as  soon  as  the  standard  DoD-wide  EC/EDI  system  is  fully  operational  at  a 
particular  activity.  Furthermore,  no  funding  will  be  expended  to  upgrade,  further  deploy,  or 
expand  existing  nonstandard  EC/EDI  small  purchase  systems  or  implement  new  nonstandard 
EC/EDI  small  purchase  systems  unless  specifically  approved  by  the  Deputy  Under  Secretary 
of  Defense  for  Acquisition  Reform,  acting  on  behalf  of  the  Under  Secretary  of  Defense 
(Acquisition  &  Technology)  and  the  Director,  Defense  Information  Systems  Agency,  acting  on 
behalf  of  the  Assistant  Secretary  of  Defense  (Command,  Control,  Communications,  & 
Intelligence). 

I  know  you  are  aware  of  the  importance  we  place  on  implementing  a  DoD-wide  system, 
and  I  am  confident  that  you  will  provide  your  personal  support  to  make  this  effort  a  success. 


$100,000. 


08821 
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Chairman  Glenn.  Mr.  Kelman,  how  much  of  our  Federal  buying 
activity  is  under  electronic  commerce  now?  Do  you  have  a  rundown 
as  to  the  different  programs  and  where  they  stand,  the  name  of 
them,  the  status,  performance  requirements,  types  of  purchases, 
and  dollar  amounts? 

Mr.  Kelman.  I  do  not  think  we  have  an  exact  rundown.  What  I 
would  say  is  that  the  people  who  are  probably  the  furthest  along 
at  this  point  are  the  Department  of  Defense,  with  some  efforts 
going  on  in  the  Veterans  Administration,  efforts  at  early  stages  in 
a  large  number  of  agencies,  but  still  in  very  embryonic  stages. 
Clearly,  DOD  is  by  far  the  furthest  along  in  being  prepared  to  roll 
out  this  kind  of  system,  but  we  in  the  administration  are  fully 
aware  of  our  obligations  to  try  to  make  this  happen  government- 
wide.  At  this  point,  every  Cabinet  department  and  major  independ- 
ent agency  is  involved  in  an  administration-wide  effort  to  start 
working  getting  some  transactions  on  line  through  electronic  com- 
merce, to  get  people's  feet  wet  with  trying  to  move  this  thing. 

Chairman  Glenn.  Would  you  give  us  a  report  back  for  the 
record,  so  we  can  include  it  as  part  of  the  record  of  this  hearing 
as  to  where  we  stand  on  that  agency  by  agency,  how  much  it  costs, 
what  advantages  we  are  getting  out  of  it?  Give  us  a  rundown  on 
it,  because  we  are  apparently  putting  a  lot  of  emphasis  on  this  and 
depending  on  it  to  do  great  things,  and  we  want  to  keep  up  with 
it  right  from  the  start,  if  we  can. 

Mr.  Kelman.  Mr.  Chairman,  we  would  be  happy  to.  We  have 
been  already  working  with  your  committee  staff  to  keep  people  in- 
formed about  what  is  going  on  in  electronic  commerce,  and  we  in- 
tend to  continue  to  do  so. 

Chairman  Glenn.  Continuing  with  you,  Mr.  Kelman,  you  testi- 
fied that  program  users  are  concerned  that  if  they  do  not  include 
detailed  specs  in  their  solicitations,  the  products  acquired  may  not 
be  suitable,  even  if  they  comply  with  performance  criteria. 

On  that  basis,  you  justify  allowing  contracting  officers  to  tailor 
solicitation  criteria  during  the  pendency  of  a  procurement  in  an 
evolving  way,  as  you  put  it.  A  couple  of  concerns.  First,  there  are 
some  absurd  specifications  being  used.  The  Vice  President's  ash- 
tray story  that  we  all  remember  from  the  David  Letterman  Show 
is  one  example.  But  those  detailed  specs  were  not  required  by  law. 
Somebody  just  decided  to  write  it  that  way.  How  will  allowing  the 
use  of  evolving  criteria  address  what  appears  to  be  a  fundamental 
workforce  training  problem?  It  comes  back  I  guess  to  my  thoughts 
about  judgment  and  how  we  are  going  to  give  people  discretion  and 
trust  them  to  make  good  judgments  and  reward  them  for  doing  so. 

A  second  question,  concerning  the  use  of  evolving  criteria,  how 
do  you  guard  against  arbitrary  awards  by  contracting  officials  or 
otherwise  prevent  the  wiring  of  contracts  to  inappropriately  fa- 
vored firms?  You  are  knocking  the  specs  out  as  a  guide,  and  you 
are  saying  not  only  will  we  substitute  judgment,  but  evolving  judg- 
ment as  we  go  along.  You  are  going  to  have  to  exercise  some  care- 
ful management,  if  that  goes  in. 

Mr.  Kelman.  First  of  all,  Senator,  as  I  indicated,  we  are  asking 
test  authority  to  see  whether  this  innovative  approach  will  improve 
the  ability  competitively  to  acquire  especially  state-of-the-art  com- 
mercial items.  I  think  what  the  philosophy  behind  this  approach  is, 
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it  really  reflects  just  a  common  sense  view,  and  also,  if  I  may  add, 
the  way  people  would  do  something  like  this  typically  in  the  com- 
mercial world,  a  common  sense  view  of  how  we  learn. 

What  we  ask  to  happen  in  government  right  now,  and  one  of  the 
reasons  we  get  these  very  detailed  specs,  Senator,  is  we  have  stage 
one,  which  is  called  market  research,  and  you  are  supposed  to  try 
to  figure  out  everything  you  can  about  the  product  during  that 
stage,  and  then  write  a  specification  in  concrete  that  reflects  every- 
thing you  have  learned.  If  there  should  be  something  you  did  not 
think  about  or  failed  to  learn  or  whatever,  you  cannot  correct  your- 
self once  that  RFP  has  hit  the  street  and  say,  oh,  gee,  I  should 
have  asked  something  else. 

Human  beings  learn  through  experience,  through  doing,  and  this 
approach  reflects  a  simplified  common  sense  way  to  learn  about 
what  kinds  of  requirements  we  have,  and  we  would  like  to  have  a 
chance  to  test  it  out. 

Chairman  Glenn.  I  do  not  disagree  and  I  am  willing  to  work 
with  you  and  go  along  with  that,  and  we  want  to  keep  informed 
on  that.  In  summary,  it  appears  as  though  it  would  be  sort  of  a 
miniversion  of  what  the  Pentagon  has  used  with  the  program  man- 
ager setup,  except  you  would,  in  effect,  give  your  manager  much 
more  authority  to  alter  the  criteria  as  you  go  along,  rather  than 
having  the  program  manager  just  lock  in  the  specs  and  make  sure 
we  get  what  the  specs  say. 

Mr.  Kelman.  I  think  we  have  in  mind  not  so  much  your  major 
weapons  systems  or  things  like  that.  I  think  we  have  in  mind  typi- 
cally more  discrete  commercial  products,  perhaps  fairly  state-of- 
the-art  kinds  of  products,  getting  back  to  Senator  Levin's  situation. 
I  think  it  might  very  well  be  that  the  evolving  specs  approach 
might  conceivably  have  been  a  way  to  deal  with  the  encrypted  tele- 
phone situation  that  you  spoke  about  in  your  earlier  question  to 
Under  Secretary  Deutch.  We  just  think  it  is  an  interesting  ap- 
proach to  try  and  maybe  a  streamlined  way  of  competitively  pro- 
curing these  items. 

Chairman  Glenn.  Fine.  Thank  you. 

Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Mr.  Kelman,  both  you  and  Dr.  Deutch  have  stated  that  the  ad- 
ministration opposes  including  language  in  S.  1587  to  allow  the 
Federal  Government  the  right  of  a  later  price  adjustment  after  pro- 
curement of  commercial  products  or  services.  Without  a  price  ad- 
justment clause,  how  will  we  ensure  that  the  Federal  Government 
is  getting  the  best  price  for  products  that  have  yet  to  appear  in  the 
commercial  marketplace? 

Mr.  Kelman.  As  Under  Secretary  Deutch  has  suggested,  one  pos- 
sible way  of  doing  that  would  be  through  a  clause  in  the  contract 
saying  that  you  will  guarantee  us  at  the  time  that  you  sell  your 
product  that  if  in  the  next  period  of  months  the  price  gets  lowered, 
the  government  gets  the  benefit  of  that  lower  price.  That  is  a  proc- 
ess typically  used  in  the  commercial  marketplace.  By  contrast,  the 
procedure  whereby  we  go  and  audit  commercial  vendors  and  get 
government  imposed  price  reductions  has  no  counterpart  in  the 
commercial  marketplace,  and  is  a  strong  reason  why  commercial 
vendors  often  do  not  want  to  sell  to  the  government. 
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Senator  Thurmond.  Dr.  Deutch,  in  your  statement  you  indicate 
that  the  Department  of  Defense  plans  to  form  additional  process 
action  teams  to  foster  comprehensive  reform  of  the  defense  procure- 
ment process.  Two  have  been  established  so  far.  Which  problems 
will  be  the  targets  of  the  next  teams  that  are  formed,  and  when 
do  you  plan  on  forming  them? 

Mr.  Deutch.  Senator  Thurmond,  we  are  prioritizing  our  can- 
didates now  and  will  make  them  public  as  soon  as  we  have  made 
our  decisions. 

Senator  Thurmond.  Mr.  Johnson,  the  Defense  Department  has 
established  a  process  action  team  to  implement  an  aggressive  elec- 
tronic commerce  program,  allowing  small  businesses  access  to  new 
procurement  opportunities  through  computer  networks.  What  is 
the  status  of  this  effort  in  the  General  Services  Administration, 
and  how  will  you  ensure  that  your  system  is  fully  compatible  with 
that  used  by  the  Defense  Department? 

Mr.  Johnson.  We  have  a  system  that  is  working  now  in  a  pilot 
having  to  do  with  some  of  our  multiple  award  schedules.  The  sta- 
tus of  that  is  it  is  just  beginning  to  be  put  on  line.  We  meet  contin- 
ually and  more  than  in  the  past  with  DOD  people  and  other  agency 
customers  to  make  sure  that  we  are  using  together  what  the  other 
has  developed. 

Senator  Thurmond.  Mr.  Kelman,  in  your  statement  you  voice 
strong  support  for  raising  the  simplified  acquisition  threshold  to 
$100,000.  Do  you  believe  that  we  should  consider  linking  this 
threshold  to  inflation  increase  to  keep  it  current?  If  so,  how  often 
should  it  be  adjusted? 

Mr.  Kelman.  Yes. 

Senator  Thurmond.  That  is  a  good  answer.  [Laughter.] 
Mr.  Deutch,  you  have  stated  your  view  that  the  Defense  Depart- 
ment should  be  able  to  acquire  state-of-the-art  technology  without 
requiring  contractors  to  provide  certified  cost  and  pricing  data.  Sec- 
tions 1202,  1203  and  1251  of  S.  1587  are  designed  to  accomplish 
that.  What  additional  authorities  should  we  consider  including  in 
the  bill  that  would  provide  greater  flexibility,  while  protecting  the 
government's  interests? 

Mr.  Deutch.  Senator,  may  I  provide  an  answer  to  that  for  the 
record. 

Senator  Thurmond.  That  would  be  all  right,  just  answer  for  the 
record,  if  you  would. 
Mr.  Deutch.  Thank  you. 
[The  information  follows:] 

Certified  Cost  and  Pricing  Data  Discussion 

S.  1587  treats  commercial  acquisition  by  amending  existing  statutes,  including 
the  Truth  in  Negotiations  Act  (TINA),  rather  than  by  establishing  a  single  chapter 
within  Titles  10  and  41  setting  forth  a  comprehensive  rule  structure  for  determining 
the  price  reasonableness  of  commercial  items.  Prior  efforts  to  move  the  DOD  and 
other  federal  agencies  away  from  reliance  on  government-unique  products  and  prac- 
tices, and  to  encourage  commercial  vendors  to  do  business  with  the  government, 
have  been  weakened  by  the  absence  of  a  comprehensive  statement  of  commercial 
item  acquisition  procedures  that  is  strong  and  unambiguous. 

The  Administration  does  not  believe  that  use  of  the  existing  TINA  authorities 
alone  is  sufficient  to  make  the  cultural  shift  to  reliance  on  the  commercial  market- 
place. In  conjunction  with  broadening  the  definition  of  commercial  items  to  include 
advanced  state-of-the-art  technologies  not  yet  available  but  of  a  type  customarily 
available  in  the  commercial  marketplace,  the  Administration  proposes  a  separate 
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statutory  pricing  scheme  for  commercial  items  that  is  a  threshold  through  which  a 
contracting  officer  must  pass  before  falling  back  to  reliance  on  the  traditional  TINA 
requirements.  The  Administration  suggested  language  for  S.  1587  would  be  as  fol- 
lows: 

(a)  Requirement  for  Determination  of  Price  Reasonableness.— (1)  When 
a  procurement  for  a  commercial  item  by  the  Government  or  one  of  its  contrac- 
tors has  been  based  on  adequate  price  competition,  or  when  the  price  agreed 
on  is  based  on  prices  of  items  sold  in  sufficient  quantities  to  the  general  public 
to  establish  a  market  price,  the  contracting  officer  shall  presume  that  the  price 
contained  in  the  most  advantageous  evaluated  offer  (price  and  all  other  factors 
considered)  received  in  response  to  a  solicitation,  or  a  price  based  on  established 
market  prices,  is  fair  and  reasonable  unless  the  contracting  officer  has  informa- 
tion that  the  price  is  not  fair  and  reasonable.  Prior  to  the  award  of  a  contract 
where  price  is  based  on  market  prices,  the  contracting  officer  shall  make  rea- 
sonable efforts  to  establish  the  currency  and  accuracy  of  such  prices. 

(2)  When  paragraph  (1)  is  not  applicable  because  the  item  is  no  longer  sold 
in  sufficient  quantities  to  the  general  public  or  has  not  yet  been  sold  in  suffi- 
cient quantities  to  the  general  public,  or  for  any  other  reason,  or  for  contract 
modifications,  or  when  pricing  a  modification  to  a  commercial  item,  the  con- 
tracting officer  shall  use  price  analysis  to  determine  whether  or  not  the  price 
is  fair  and  reasonable. 

(3)  When  required  by  the  contracting  officer  prior  to  award  or  contract 
definitization,  the  offeror  shall  promptly  furnish  documentation  adequate  to 
demonstrate  the  market  price  of  the  item  or  items  or  otherwise  needed  to  estab- 
lish a  fair  and  reasonable  price.  All  documentation  received  from  an  offeror,  if 
not  otherwise  in  the  public  domain  and  if  requested  by  the  offeror  and  marked 
as  confidential,  shall  be  treated  by  the  Government  as  confidential  and  exempt 
from  disclosure  to  the  extent  permitted  by  section  552  of  title  5. 

(4)  When  the  contracting  officer  is  unable  to  make  a  determination  of  price 
reasonableness  under  paragraphs  (1)  or  (2),  the  contracting  officer  may  require 
cost  or  pricing  data  under  the  provisions  of  section  2306a  of  this  title. 

Senator  Thurmond.  Mr.  Johnson,  industry  has  the  perception 
that  there  is  a  tremendous  risk  that  a  contractor,  when  doing  busi- 
ness with  the  government,  may  inadvertently  fail  to  comply  with 
a  law  or  regulation,  and  thereby  be  exposed  to  criminal  and  civil 
penalties  and,  most  importantly,  to  the  loss  of  a  good  name.  Is  this 
a  valid  perception,  and  what  can  be  done  about  it? 

Mr.  Johnson.  Absolutely  valid,  Senator.  That  is  one  of  the  rea- 
sons why  many  great  American  companies  will  not  do  business 
with  us.  I  think  what  we  do  about  it  is  to  operate  our  procurement 
system  in  the  same  general  integrity  environment  that  the  com- 
mercial companies  do,  one  that  is  prima  facie  is  that  there  is  com- 
petition, which  there  is  in  most  of  our  industries,  then  those  pro- 
curements should  rest  on  the  basis  of  the  competitive  market 
forces.  And  I  think  we  use  those  types  of  clauses  where  there  is  not 
competition  and,  therefore,  people  have  to  come  forward  with  pric- 
ing and  cost  data. 

Senator  Thurmond.  Mr.  Deutch,  last  year  the  Defense  Depart- 
ment submitted  seven  programs  as  candidates  to  test  innovative 
management  methods  through  broad  waivers  of  the  requirements 
and  laws  and  regulations.  It  is  my  understanding  chat  the  depart- 
ment is  preparing  a  more  streamlined  proposal,  requesting  author- 
ity to  waive  laws  under  the  jurisdiction  of  the  Armed  Services 
Committees  for  such  program.  What  is  the  status  of  that  effort? 

Mr.  Deutch.  We  have  proposed  seven  pilot  program  candidates 
be  authorized  with  this  legislation.  We  have  also  proposed  waivers 
that  go  beyond  the  jurisdiction  of  the  Armed  Services  Committees. 
We  need  your  support  for  the  entire  pilot  program  proposal. 
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Senator  Thurmond.  Those  are  all  the  questions  I  have.  I  thank 
you  gentlemen.  I  wish  Mr.  Kelman  would  think  over  his  answer  to 
that  question  I  asked  that  he  quibbled  about.  [Laughter.] 

Mr.  Kelman.  I  appreciate  that,  sir.  Thank  you. 

Chairman  Glenn.  Thank  you,  Senator  Thurmond. 

Senator  Levin. 

Senator  Levin.  Perhaps  you  could  not  answer  for  the  record,  as 
well.  [Laughter.] 

The  first  question  is  for  you,  Mr.  Kelman.  Section  15  of  the  exist- 
ing OFPP  Act  provides  a  statutory  mechanism  for  the  Adminis- 
trator of  OFPP  to  test  innovative  procurement  methods  and  proce- 
dures. As  I  understand  it,  that  authority  has  never  been  used.  Is 
that  correct? 

Mr.  Kelman.  No,  that  is  not  correct;  we  have  a  test  going  on 
with  NASA. 

Senator  Levin.  We  are  talking  about  the  statutory  waivers  that 
I  made  reference  to? 

Mr.  Kelman.  Statutory  waivers,  we  have  no  authority  to  make 
statutory  waivers  without  going  to  Congress.  We  can  waive  regula- 
tions. 

Senator  LEVIN.  You  have  authority,  I  believe,  you  can  request  au- 
thority to  waive  statutory  provisions  to  conduct  tests,  and  you  have 
got  to  provide  Congress  certain  information. 

Mr.  Kelman.  But  you  have  to  pass  the  law. 

Senator  Levin.  You  have  never  requested  that? 

Mr.  Kelman.  We  have — we  requested  that  for  NASA  and  we  re- 
ceived it. 

Senator  Levin.  You  received  the  authority? 

Mr.  Kelman.  No,  on  this  test,  on  the  test  that  we  are  conducting 
right  now  with  NASA,  we  received  the  authority  to  conduct  that 
test. 

Senator  Levin.  If  you  have  used  the  procedure  successfully,  why 
not  continue  to  use  that  procedure  for  waivers? 

Mr.  Kelman.  I  think  our  view  is  that,  especially  in  the  context 
of  the  National  Performance  Review  and  the  enthusiasm  for  trying 
to  do  innovation  and  change  and  change  the  culture  in  ways  we 
have  all  been  talking  about  in  a  more  results  oriented  direction  and 
innovative  direction,  I  think  that  people  in  the  agencies  and  we 
would  like  to  see  on  a  test  basis,  with  limitations,  greater  ability 
to  go  ahead  and  do  some  tests  without  going  through  very  time- 
consuming  and  lengthy  procedures  that  often  conflict  with  other 
work  that  you  need  to  do  in  your  committees  and  you  do  not  have 
time  to  look  at  these  things.  We  would  like  to  be  able  on  a  limited 
basis  to  just  go  ahead  and  get  authorization  from  you  that  you 
would  give  us  in  advance  to  go  ahead  and  do  some  tests. 

Senator  Levin.  As  I  understand,  it  has  been  used  once? 

Mr.  Kelman.  No,  you  see  

Senator  Levin.  So  far,  the  effort  to  get  congressional  authority 
to  waive  those  statutes  has  been  used  once,  is  that  it? 

Mr.  Kelman.  I  am  going  to  have  to  defer  to  a  newcomer.  I  am 
going  to  ask  my  more  experienced  senior  to  look  at  this.  I  will  sub- 
mit it  for  the  record. 

Senator  Levin.  I  do  not  have  time,  if  you  look  at  both,  so  submit 
that  for  the  record. 
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Mr.  Kelman.  We  will  submit  that  for  the  record. 
Senator  Levin.  Along  with  the  answer  to  Senator  Thurmond's 
question. 
Mr.  Kelman.  Absolutely. 

Senator  Levin.  The  Buy  American  Act  that  you  are  asking  us  to 
make  three  exemptions  to,  one  of  them  is  for  purchases  of  auto- 
matic data  processing  equipment.  As  I  understand,  the  basis  for 
that  is  kind  of  the  anomaly  which  you  have  given  to  us.  And  here 
is  the  anomaly  as  I  understand  it,  that  you  could  have  a  49  percent 
U.S.  product  at  a  disadvantage  against  a  100  percent  German 
product,  for  instance. 

Mr.  Kelman.  That  is  correct.  We  will  call  that  the  anomaly. 

Senator  Levin.  Now,  if  we  correct  that  anomaly,  we  are  going  to 
lose  something,  however,  on  the  other  end,  and  that  is  the  gain 
that  we  get  when  we  compare  100  percent  American  product 
against  a  49  percent  American  product;  is  that  correct? 

Mr.  Kelman.  I  am  in  a  moment  going  to  defer  to  Administrator 
Johnson  on  this  question,  who  has  experience  in  the  computer  in- 
dustry. I  would  suspect  that,  given  the  very  highly  competitive  na- 
ture of  sourcing  patterns  and  the  tiny  price  margins  in  the  com- 
puter industry,  the  competitive  forces  are  such  that  nobody  is  going 
to  say  we  are  going  to  change  around  our  sourcing  patterns  to  sell 
to  the  U.S.  Government. 

Senator  Levin.  Let  me  interrupt  you  because  of  time.  What  I  just 
want  to  ask  you  is  have  you  made  a  study  of  the  gain  from  correct- 
ing the  anomaly  against  the  loss  that  I  have  just  outlined?  If  you 
have  made  that  study,  would  you  submit  it  for  the  record?  Am  I 
connecting  with  you? 

Mr.  Kelman.  You  sure  are. 

Senator  Levin.  If  you  have  not  made  that  study,  then  tell  us  for 
the  record  why  you  reached  the  conclusion  you  have,  because  in 
correcting  the  anomaly,  and  it  is  an  anomaly,  we  are  also  then 
eliminating  the  possibility  that  we  are  going  to  be  giving  preference 
to  the  100  percent  American  product  over  the  49  percent  American 
product. 

Mr.  Kelman.  I  understand  your  question,  sir. 

Senator  Levin.  Now,  another  reason  that  you  want  to  waive  the 
Buy  American  Act  is  the  national  security  exemption.  The  underly- 
ing presumption  here  is,  I  think,  that  without  such  an  exemption, 
we  would  be  unable  to  purchase  goods  that  are  needed  to  protect 
our  troops  in  the  field.  But  it  is  my  understanding  that  the  Buy 
American  Act  does  not  prohibit  the  purchase  of  foreign  made  goods, 
if  they  are  needed  and  if  there  is  no  domestic  alternative. 

What  the  Buy  American  Act  says,  as  I  understand  it,  is  we  just 
simply  give  a  price  preference  to  domestic  goods,  and  if  there  is  no 
suitable  domestic  good,  then  we  go  ahead  and  buy  the  foreign  good, 
without  worrying  about  the  price  differential.  Now,  if  my  under- 
standing is  correct,  do  you  have  any  concrete  examples  of  cases  in 
which  no  domestic  products  were  available,  but  where  we  were  un- 
able to  purchase  a  foreign  product  because  of  the  Buy  American 
Act? 

Mr.  Kelman.  Let  me  first  just  state  what  the  law  says,  and  I  am 
not  expert  on  the  internal  workings  of  the  Defense  Department, 
and  I  will  have  to  respond  for  the  record  or  ask  my  colleague  to 
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respond.  But  the  price  preference  for  DOD  is  50  percent,  so  it  is 
not  insignificant.  There  is  a  large  loss,  you  know,  if  it  is  a  non- 
qualifying product. 

On  the  specifics  of  the  internal  situation  in  DOD,  I  know  that 
they  have  used  the  waivers  sometimes.  Shall  we  get  back  for  the 
record  on  that? 

Senator  Levin.  If  you  could  let  us  know  for  the  record  as  to 
whether  there  are  any  examples  of  where  we  were  unable  to  pur- 
chase a  foreign  product  because  of  the  Buy  American  Act — and  I 
see  that  Secretary  Deutch  is  smiling. 

Mr.  Deutch.  We  will  get  it  for  you  for  the  record,  Senator  Levin. 

Senator  Levin.  That  was  not  a  smile  that  I  

Mr.  Deutch.  I  doubt  that  it  will  be  an  affirmative  answer  to 
your  question.  We  will  look. 

Senator  Levin.  If  there  is  none,  then  I  would  like  you  to  give  us 
the  basis  for  the  exemption  in  the  bill.  I  support  the  bill,  but  I  still 
want  to  understand  the  basis  for  why  we  would  have  that  exemp- 
tion in  it,  if  we  do  not  need  it  for  that  purpose.  But  you  can  submit 
that  one  for  the  record,  because  the  red  light  is  flashing  at  me. 

Again,  I  just  want  to  thank  Secretary  Deutch  and  Mr.  Kelman 
and  Mr.  Johnson  for  your  testimony  and  for  your  initiatives.  We 
are  really  relying  on  you,  and  I  think  with  good  reason.  We  have 
good  confidence  in  you. 

[The  information  follows:] 

Examples  of  Where  We  Are  Unable  to  Purchase  Foreign  Products  Because 
of  the  Buy  American  Act 

Since  its  enactment  in  1933,  the  Buy  American  Act  itself  provides  an  exception 
where  no  domestic  product  is  available.  Use  of  the  exception  under  the  Act  permits 
the  purchase  of  unique  foreign  products.  However,  the  exception  does  not  take  into 
account  those  domestic  manufacturers  who  would  wish  to  insert  or  intergrate  ad- 
vanced, state-of-the-art  commercial  technology  into  their  products  for  fear  of  exceed- 
ing the  government-unique  tracking,  monitoring,  and  reporting  requirements  of  the 
Buy  American  Act.  While  these  refusals  are  usually  couched  in  terms  of  the  totality 
of  government-unique  requirements,  the  rules  regarding  foreign  sourcing  have  be- 
come increasingly  arcane  and  were  identified  by  industry  as  a  major  impediment 
to  doing  business  with  the  Government. 

Mr.  Johnson.  Thank  you. 

Mr.  Kelman.  Thank  you,  Senator. 

Chairman  Glenn.  Thank  you,  Senator  Levin. 

Mr.  Johnson,  I  want  to  talk  a  moment  about  the  multiple  award 
scheduled  (MAS)  pilot  test  program  that  you  are  currently  plan- 
ning to  run.  As  we  understand  it,  you  also  seek  pilot  test  authority 
for  GSA  in  S.  1587.  We  have  had  concerns  that  the  current  MAS 
pilot  lacks  a  defined  evaluation  plan,  rendering  it  of  questionable 
use.  We  understand  that  the  pilot  fails  to  establish  clear  data  re- 
quirements for  vendors  or  clear  negotiation  objectives  for  GSA  con- 
tracting officers,  giving  little  assurance  that  MAS  prices  will  be  fair 
and  reasonable. 

Now,  as  I  understand  it,  this  is  going  to  be  about  a  $750  million 
test  program,  so  it  is  not  a  small  program,  and  we  want  to  be  sure 
that  we  have  an  evaluation  plan  and  operation  schedules  in  place. 
I  believe  this  is  supposed  to  start  in  April,  is  that  correct? 

Mr.  Johnson.  Yes. 

Chairman  Glenn.  What  is  your  rationale  for  the  approach,  the 
schedule  and  the  size  of  the  pilot  program? 
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Mr.  Johnson.  Well,  the  approach  comes  from  the  criticisms  of 
the  current  multiple  awards  schedule  process.  I  think  it  was  during 
confirmation  hearings  that  you  told  me  that  there  was  a  GAO  re- 
port coming  out  and  asked  me  to  take  a  look  at  that  and  not  do 
anything  until  I  saw  it.  Well,  we  did  and  we  met  with  those  people. 

The  gist  of  that  report,  with  many  issues  in  it,  was  that  over  50 
percent  of  what  they  had  surveyed  over  the  prior  year  or  so  had 
been  purchased  elsewhere  for  less  money  than  on  the  multiple 
awards  schedule  (MAS).  The  MAS  approach  I  think  is  a  very  good 
one  to  compare  to  the  other  processes,  and  yet,  while  setting  it  up, 
it  ran  into  the  same  kind  of  problems  as  our  other  procurement 
systems. 

So  what  we  tried  to  do,  we  went  to  the  industry,  a  lot  of  people 
in  the  industry.  We  went  to  our  own  customers  and  asked  them  all 
why  was  this  occurring?  Time  after  time,  one  of  the  principal  rea- 
sons it  was  occurring  was  that,  even  though  they  are  commercial 
products,  GSA  was  asking  for  pricing  over  a  very  long  period  of 
time,  when  the  market  pricing  was  so  competitive  that  prices  were 
changing  in  some  cases  weekly,  and  maybe  even  daily,  and  if  ven- 
dors and  customers  had  some  vehicle  to  deal  with  us  on  a  more 
real  time  basis,  then  we  would  meet  two  objectives.  One,  we  would 
get  the  benefit  of  a  market  dynamics  in  real  time,  and,  secondly, 
because  of  that  competitive  structure,  they  would  not  have  to 
present  so  much  pricing  and  data. 

So  those  were  two  basic  objectives.  There  are  several  others  that 
are  in  the  measurement  plan  that  is  being  developed.  The  time  it 
takes  to  contract,  even  for  relatively  small  quantities,  is  fairly  sig- 
nificant compared  to  commercial  practices.  If  we  had  a  real  time 
bulletin  board,  a  real  time  electronic  process  where  suppliers  would 
approve  products  and  continually  come  in,  then  obviously  the  pro- 
curing cycle  reduces.  The  delivery  cycle  will  also  be  reduced,  as 
well.  Our  customer  agencies  will  get  access  directly,  since  they  will 
be  monitoring  this,  to  delivery  very  soon. 

A  final  objective,  and  the  reason  we  have  set  it  out,  was  that  the 
industry  told  us  that  it  was  their  belief  that  they  felt  we  would 
have  broader  access,  that  more  companies  would  take  part  in  this 
process  than  in  the  procuring  process.  They  also  indicated,  when 
questioned,  that  they  thought  more  small  and  disadvantaged  busi- 
nesses would  take  part,  since  the  contracting  process  would  be 
much  simpler  for  them.  That  is  one  area,  Senator,  which  I  am  not 
convinced  of  yet,  and  it  is  one  of  the  areas  we  will  be  watching  very 
carefully.  The  magnitude  of  it  is  simply  the  magnitude  of  the  flow 
of  day-to-day  purchase  orders  that  come  in  for  those  highly  com- 
mercial type  products. 

Chairman  Glenn.  The  pilot  program  you  propose,  does  it  address 
the  concerns  that  were  raised  in  that  GAO  report  on  the  MAS? 

Mr.  Johnson.  Yes,  but  it  goes  beyond  them.  The  GAO  report, 
when  I  met  with  them,  dealt  with  the  process  as  it  stood,  and  so 
we  have  made  improvements  in  that  process  itself.  This  pilot  ques- 
tions the  process  and  says  maybe  we  ought  to  change  how  we  do 
this.  That  is  why  it  is  a  pilot. 

Chairman  Glenn.  Do  you  need  any  changes  in  law  to  do  this  or 
does  it  all  fit  within  current  law? 

Mr.  Johnson.  When  I  asked  that  question,  I  have  been  told  no. 
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Chairman  Glenn.  And  it  is  consistent  with  all  the  NPR  objec- 
tives, I  presume? 
Mr.  Johnson.  Yes. 

Chairman  Glenn.  Mr.  Deutch,  industry  has  been  having  great 
success  in  combining  manufacturing,  engineering  and  design  dis- 
ciplines in  the  initial  stages  of  product  design.  Is  DOD  doing  any- 
thing to  include  ease  of  manufacturing  as  a  consideration  in  the  de- 
sign phase  of  either  new  weapons  systems  or  in  other  procure- 
ments? 

Mr.  Deutch.  Well,  there  is  no  question  about  that.  That  is  one 
of  the  great  initiatives  which  is  taking  place  with  the  revolution 
that  is  happening  everywhere,  and  there  are  plenty  of  examples.  I 
think  the  F-22  is  the  most  recent  example  where  we  have  made 
a  real  effort  to  take  into  account  manufacturing  capability  right  in 
the  initial  phases  of  a  program.  The  new  joint  advance  strike  at- 
tack airplane  program  also  has  this  as  a  central  focus  of  how  we 
are  going  to  be  procuring  weapons  systems  in  the  future. 

Chairman  Glenn.  Every  once  in  a  while  we  have  reports  of  some 
companies  that  do  not  even  want  to  do  business  with  the  govern- 
ment. Are  there  examples  that  you  can  give  of  that,  Mr.  Kelman? 
Have  you  encountered  a  company  that  just  refuses  to  sell  to  the 
government?  What  reason  did  they  give  for  not  even  wanting  to  do 
business  with  the  government,  just  too  much  red  tape? 

Mr.  Kelman.  There  are  many  companies  that  do  not  do  business 
with  the  government.  For  example,  Wrangler  Jeans  has  refused  to 
sell  denim  to  the  Defense  Department. 

Chairman  Glenn.  Why?  What  reason  do  they  give? 

Mr.  Kelman.  A  number  of  things.  The  biggest  is  probably  the 
special  requirements  for  cost  and  pricing  data  and  cost  accounting 
systems  connected  with  that  that  are  very,  very  burdensome.  Some 
of  the  other  socioeconomic  and  other  requirements  are  also  things 
that  they  complain  about.  Particularly,  they  regard  their  own  sub- 
contractors who  do  not  have  any  experience  in  dealing  with  the 
government. 

Chairman  Glenn.  Mr.  Deutch,  do  you  have  examples? 

Mr.  Deutch.  Yes,  there  have  been  a  number  of  examples  in 
DOD.  Companies  will  not  do  business  with  DOD  and  two  of  the 
more  frequently  cited  reasons  which  are  given  are  exactly  those 
which  were  mentioned  by  Mr.  Kelman:  the  need  to  provide  cost  or 
pricing  data  which  they  may  not  collect  in  support  of  a  commercial 
production  line — transistor  production  lines,  for  example.  They 
have  no  established  system  for  collecting  such  data  and  refuse  to 
incur  the  costs  of  doing  so.  The  second  is  changing  the  relationship 
with  their  subcontractors,  due  to  a  requirement  to  flow  down  a  gov- 
ernment-unique requirements  because  of  our  regulations.  They 
have  reliable  subcontractors  and  they  do  not  want  to  impose  gov- 
ernment terms  and  conditions  on  that  relationship. 

Chairman  Glenn.  Mr.  Johnson,  do  you  have  examples? 

Mr.  Johnson.  Yes,  one  a  little  slightly  different,  which  is  my 
former  company  which  I  left,  where  it  was  my  decision  we  would 
not  do  business  with  the  Federal  Government,  except  only  through 
a  very  specialized  representative  here  in  Washington,  where  we 
could  isolate  the  company  from  a  lot  of  these  requirements  and 
where  someone  here  who  was  very  specialized  and  trained  and  un- 
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derstood  the  laws  and  procurement  rules  could  deal  with  it.  Con- 
sequently, as  a  billion-dollar  corporation,  we  would  sell  less  than 
$10,000  of  very  high-technology  products  to  the  government  in  a 
year. 

Chairman  Glenn.  Mr.  Kelman,  much  has  been  made  in  all  of  the 
reform  initiatives  about,  and  I  guess  the  magic  word  these  days  is 
empowering  individuals  and  giving  them  more  discretion.  But  I  am 
not  sure  that  everybody  is  ready  to  be  empowered  yet  in  this  area 
of  procurement.  They  need  training  and  incentives  to  move  to  new 
systems.  With  the  changes  that  we  are  talking  about  here,  are  we 
going  to  need  a  big  training  program  of  some  kind?  Do  you  envision 
that? 

Mr.  Kelman.  That  is  a  very  fair  question,  and  it  is  an  important 
question  for  us  and  we  are  going  to  be  grappling  with  it  as  we 
move  forward.  Clearly,  training  is  very  important,  and  clearly  we 
have  budget  problems  and  budget  constraints.  As  you  know,  Con- 
gress passed  some  very  forward-looking  workforce  professional  leg- 
islation for  the  Department  of  Defense  several  years  ago  that,  by 
many  accounts,  has  helped  the  situation  there.  There  have  been 
suggestions  from  the  NPR  for  similar  legislation  for  the  civilian 
side.  There  are  budgetary  issues  involved. 

I  think  that,  following  up  on  Administrator  Johnson's  comments 
earlier,  I,  too,  like  him,  as  a  newcomer  coming  to  town,  have  been 
impressed,  going  around  and  talking  to  career  people  even  in  the 
procurement  workforce,  which  is  often  regarded  as  a  fairly  tradi- 
tional and  conservative  one,  by  their  willingness  to  change,  do 
things  in  a  different  way.  You  hear  the  words  customer,  customer 
satisfaction  mentioned  around  procurement  shops  in  a  way  you  did 
not  before. 

I  think  we  have  to  have  some  mixture  of  training,  of  accountabil- 
ity for  results,  the  approach  of  the  Government  Performance  and 
Results  Act,  changes  in  civil  service  reform,  and  also  at  the  same 
time,  as  the  administration  has  suggested,  for  the  people  who  are 
going  to  in  a  criminal  way  abuse  this  process,  we  need  to  increase 
the  criminal  penalties  to  protect  us  against  a  very,  very  small  num- 
ber of  people  who  would  abuse  the  discretion  and  judgment. 

Chairman  Glenn.  Small  business  has  expressed  concern  that 
under  the  proposed  provisions  for  task  and  delivery  order  contracts, 
an  increasing  array  of  services  or  products  will  be  grouped  into 
fewer,  but  larger  contracts.  As  a  result,  only  the  large  vendors  ca- 
pable of  providing  this  expanded  range  of  services  or  items  would 
be  able  to  compete  for  these  contracts.  How  do  you  plan  to  ensure 
that  small  businesses  are  not  cut  out  of  this  sector  of  the  govern- 
ment marketplace? 

Mr.  Kelman.  Mr.  Chairman,  let  me  answer  your  question  in  two 
ways.  One,  specifically  on  the  large  umbrella  contracts  that  you 
refer  to,  it  is  our  belief  that  the  raising  of  the  simplified  acquisition 
threshold  to  $100,000,  which  will  make  it  easier  to  buy  relatively 
small  professional  services  and  other  kinds  of  contracts  of  the  type 
you  are  referring  to  will  actually  encourage  smaller  contracts  that 
small  business  can  compete  for,  because  right  now,  if  you  are  over 
$25,000,  you  have  to  go  through  the  same  very  complicated  proce- 
dures you  have  to  go  through  for  $25  million,  so  people  do  tend  to 
bundle  them. 
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We  also  believe  that  there  are  a  number  of  protections  we  put 
into  the  system  as  we  increase  the  threshold  to  $100,000  for  notifi- 
cation of  small  business  to  be  aware  of  contracting  opportunities. 

Chairman  Glenn.  Mr.  Johnson,  we  have  also  been  concerned 
about  the  use  of  government-wide  contracts,  such  as  indefinite 
quantity/indefinite  delivery  (IQID)  contracts.  They  provide  signifi- 
cant flexibility  for  the  government,  but  they  can  grow  to  enormous 
size  and  they  may  put  the  government  at  risk.  We  noted  that  most 
recently  with  the  Navy's  TAG— 4  procurement.  In  that  procurement, 
GSA  added  civilian  agencies  to  a  contract  designed  for  Navy  tac- 
tical and  non-tactical  use.  Perhaps  this  is  one  that  you  might  want 
to  provide  for  the  record,  since  we  are  getting  late.  Provide  for  the 
record  the  circumstances  surrounding  the  modification  of  the 
Navy's  delegation  of  procurement  authority  on  the  TAC-4  contract. 
Do  you  have  any  comment  on  this  morning? 

Mr.  Johnson.  We  will  provide  that  for  the  record. 

Chairman  Glenn.  What  are  your  views  regarding  the  benefits 
and  risks  associated  with  the  IDIQ  contracting  in  government? 
How  do  you  oversee  them?  It  seems  to  me  they  would  be  particu- 
larly difficult  to  administer.  How  do  you  do  that? 

Mr.  Johnson.  I  think,  again,  with  some  very  well  spelled  out  end 
measurements  up  front  is  one  way,  but  I  think  I  would  like  to  give 
you  a  more  thoughtful  response  on  that  later. 

Chairman  Glenn.  We  would  appreciate  that  for  the  record. 

I  think  that  just  about  completes  this  morning.  Other  members 
and  I  may  want  to  have  some  additional  questions  submitted  to 
you.  If  you  could  provide  answers  for  the  record,  we  would  appre- 
ciate it  very  much.  ? 

Gentlemen,  we  appreciate  you  being  here  this  morning.  It  has 
been  a  long  hearing  this  morning. 

Thank  you  very  much. 

The  committee  will  stand  in  recess. 

[Whereupon,  at  12:45  p.m.,  the  committees  were  adjourned.] 


HEARING  ON  S.  1587,  THE  FEDERAL 
ACQUISITION  STREAMLINING  ACT  OF  1993 


THURSDAY,  MARCH  10,  1994 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

and  Committee  on  Armed  Services, 

Washington,  DC. 
The  Committees  met,  pursuant  to  notice,  at  2:15  p.m.,  in  Room 
SD-G50,  Dirksen  Senate  Office  Building,  Honorable  Sam  Nunn, 
Chairman  of  the  Armed  Services  Committee,  and  Honorable  John 
Glenn,  Chairman  of  the  Governmental  Affairs  Committee,  presid- 
ing. 

Present  for  the  Governmental  Affairs  Committee:  Senators 
Glenn,  Nunn,  Levin,  Pryor,  Dorgan,  Roth. 

Present  for  the  Armed  Services  Committee:  Senators  Nunn, 
Levin,  Bingaman,  Glenn,  Thurmond,  and  Smith. 

Staff  Present:  Andrew  S.  Effron,  general  counsel;  John  W.  Doug- 
lass, professional  staff  member;  Frank  Norton,  professional  staff; 
Richard  L.  Reynard,  minority  staff  director;  Donald  A.  Deline,  mi- 
nority counsel;  Jonathan  L.  Etherton,  professional  staff  member; 
Jacki  Spivey,  staff  assistant;  Christina  D.  Still,  staff  assistant; 
Richard  W.  Fieldhouse,  assistant  to  Senator  Levin;  Edward 
McGaffigan,  Jr.,  assistant  to  Senator  Bingaman;  Thomas  R.  Sisti, 
John  Brosnan,  and  Suzanne  M.  McKenna,  assistants  to  Senator 
Glenn;  Mark  Forman,  assistant  to  Senator  Roth;  and  Thomas  L. 
Lankford,  assistant  to  Senator  Smith. 

OPENING  STATEMENT  OF  CHAIRMAN  NUNN 

Chairman  Nunn.  Today,  the  Armed  Services  Committee  contin- 
ues our  joint  hearings  with  the  Governmental  Affairs  Committee 
on  S.  1587,  the  Federal  Acquisition  Streamlining  Act  of  1993.  At 
our  first  hearing  on  February  24,  we  received  strong  endorsement 
for  the  bill  from  the  Clinton  administration.  Today  we  will  hear 
from  the  oversight  community,  the  General  Counsel  for  the  General 
Accounting  Office,  and  the  Deputy  Inspector  of  the  Department  of 
Defense.  The  Armed  Services  Committee  has  traditionally  relied  on 
both  the  GAO  and  the  DODIG  to  give  us  comprehensive,  objective 
advice  on  the  acquisition  process. 

I  am  particularly  interested  in  the  views  of  these  key  oversight 
organizations  as  to  the  impact  of  this  legislation  on  the  fairness,  ef- 
ficiency, and  cost  effectiveness  of  the  acquisition  process.  We  will 
also  be  hearing  today  from  representatives  of  the  Public  Contract 
Law  Section  of  the  American  Bar  Association  and  Business  Execu- 
tives for  National  Security.  The  Public  Contract  Law  Section  has 
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played  an  important  role  in  the  acquisition  reform  process.  Their 
testimony  before  the  Bingaman  subcommittee  inspired  the  idea  for 
the  Section  800  Panel,  which  produced  the  report  that  is  indeed  the 
basis  for  this  legislation. 

I  also  look  forward  to  the  testimony  from  BENS  which  has  pro- 
vided an  independent  and  very  informative  voice  on  a  wide  variety 
of  defense  and  management  issues.  After  Chairman  Glenn  gives  his 
opening  statement,  I  will  turn  to  the  ranking  members  of  the  2 
Committees.  Senator  Thurmond  has  had  to  depart  and  will  be 
back,  but  I  will  turn  to  Senator  Roth,  unless  Senator  Roth — do  you 
have  to  leave? 

Senator  Roth.  No. 

Chairman  Nunn.  I  want  to  note  that  I  appreciate  the  cooperative 
spirit  that  our  Committees  have  taken  in  this  difficult  and  complex 
issue,  and  we  look  forward  to  the  completion  of  our  hearings  March 
16  and  to  the  mark-up  of  this  legislation  later  this  month.  So  now 
I  will  turn  to  Senator  Glenn  for  remarks  before  turning  to  Senator 
Roth  and  then  to  our  witnesses. 

OPENING  STATEMENT  OF  CHAIRMAN  GLENN 

Chairman  Glenn.  Thank  you  very  much,  Mr.  Chairman.  We  cer- 
tainly look  forward  to  the  witnesses  this  afternoon  as  we  continue 
with  our  second  hearing  on  the  Federal  Acquisition  Streaming  Act 
of  1993.  As  we  discussed  in  a  previous  hearing  the  bill  promises  to 
reform  the  acquisition  process  for  the  Federal  Government  at  a 
critical  time  for  our  Nation.  We  face  almost  certain  budgetary  con- 
straints in  the  short-run.  We  need  to  maximize  the  efficiencies  of 
our  management  process  to  assure  we  meet  the  needs  of  our  citi- 
zens. In  other  words,  we  need  to  work  harder  and  smarter. 

One  way  to  improve  the  efficiencies  of  our  process  is  to  leverage 
technology  to  our  overall  advantage,  increasing  our  productivity. 
Other  ways  included  in  the  provisions  of  S.  1587  involve  the 
streamlining  of  some  of  the  traditional  audit  and  oversight  mecha- 
nisms that  Congress  set  in  place  to  address  particular  procurement 
abuses.  For  instance,  prior  to  the  TINA,  Truth  in  Negotiations  Act, 
there  was  a  considerable  abuse  of  cost  incentive  type  contracts 
through  inflated  cost  figures.  TINA  provided  that  the  Government 
would  receive  from  vendors  in  large  acquisitions  certified  cost  and 
pricing  data  to  prevent  this  type  of  abuse. 

When  we  began  drafting  this  bill,  concerns  were  raised  regarding 
the  administrative  burden  associated  with  some  of  these  oversight 
tools  which  resulted  in  the  bifurcation  of  the  Government  and  com- 
mercial markets.  Thus,  we  sought  to  minimize  this  undesirable 
consequence  of  these  well-intentioned  provisions  in  an  effort  to 
strike  a  balance  between  efficiency  and  oversight. 

Witnesses  today  will  provide  us  the  contrast  between  oversight 
and  practical  application.  We  will  be  hearing  from  our  trusted 
audit  and  policy  oversight  arm,  the  General  Accounting  Office, 
which  has  performed  an  invaluable  role  in  shaping  and  affecting 
procurement  policy.  GAO  does  much  more  than  just  green-eyeshade 
audits  of  procurements.  It  provides  administrative  oversight  of  the 
breadth  of  contract  awards  and  policy  oversight  of  the  acquisition 
system  as  a  whole. 
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Next  we  will  receive  the  nitty-gritty  assessment  of  S.  1587's  prob- 
able impact  on  the  day-to-day  operations  of  what  is  the  world's 
largest  acquisition  activity,  the  Department  of  Defense.  The 
DODIG  will  show  us  how  some  of  these  provisions  will  serve  the 
goal  of  streamlining  and  caution  us  with  regard  to  provisions  that 
may  put  us  at  risk.  We  need  to  hear  this  testimony  to  give  us  a 
reality  check  before  we  move  the  legislation  forward. 

Finally,  we  will  obtain  the  perspectives  of  the  American  Bar  As- 
sociation and  BENS,  the  Business  Executives  for  National  Security. 
They  will  afford  us  the  current  thought  from  the  aggregation  of  in- 
|  terests  that  they  represent.  So  before  we  begin,  Mr.  Chairman,  I 
j  think  it  is  important  to  note  that  this  is  an  evolutionary  process. 
We  are  trying  to  secure  the  best  information  we  can  before  we 
move  forward.  I  realize  that  we  have  tight  time  constraints  and  a 
short  legislative  year.  Indeed,  for  this  reason,  I  have  agreed  to  the 
administration's  request  that  we  expedite  hearings  to  move  this 
process  on  a  fast  track.  And  I  certainly  hope  we  can  have  this 
whole  package  to  the  floor  by  sometime  early  this  summer.  So 
thank  you  very  much. 

Chairman  Nunn.  Thank  you,  Senator  Glenn.  Senator  Roth. 

OPENING  STATEMENT  OF  HON.  WILLIAM  V.  ROTH,  JR.,  U.S. 
SENATOR  FROM  DELAWARE 

Senator  Roth.  Thank  you,  Mr.  Chairman.  I  am  pleased  that  at 
our  last  hearing  there  was  general  recognition  of  the  need  for 
major  change  in  the  buying  system.  The  buying  system  is  plagued 
I  by  billion  dollar  cost  overruns,  multi-year  schedule  overruns,  and 
an  inability  to  access  modern  technology.  And  the  problems  arise 
because  the  buying  system  provides  the  wrong  incentive  and  is  ad- 
ministered by  top  heavy  bureaucratic  agencies  that  rely  upon  a 
complicated  web  of  regulations.  I  was  pleased  that  the  administra- 
tion witnesses  expressed  support  at  our  last  hearing  for  my  and 
Senator  Cohen's  position  that  more  comprehensive  reform  is  need- 
ed. 

Unless  we  address  the  systematic  problems,  cost  and  schedule 
overruns  will  continue,  and  the  Government  will  pay  more  than  it 
should  for  goods  and  services.  I  welcome  today's  witnesses.  Over 
the  years,  the  organizations  they  represent  have  furnished  numer- 
ous insightful  reports  on  problems  in  the  Federal  buying  system. 
In  preparation  for  this  hearing,  I  asked  the  General  Accounting  Of- 
fice to  give  me  a  report  on  its  recent  investigations  of  procurement 
horror  stories,  and  the  General  Accounting  Office  found  it  had  pro- 
duced more  than  150, 1  repeat  more  than  150,  such  reports  and  tes- 
timonies over  the  last  5  years. 

And  these  include  such  findings  as  the  billion  dollar  cost  increase 
that  resulted  from  budget  instability  and  technological  manage- 
|     ment  problems  in  the  Army  Javelin  Anti-Tank  Missile.  In  another 
j     audit,  the  GAO  identified  NASA's  ineffective  contract  management 
1     practices  that  caused  a  Goal  Weather  Satellite  to  fall  3  years  be- 
hind schedule  while  costs  doubled  to  $1.7  billion.  The  GAO  report 
j     that  I  am  releasing  today  lists  flaws  in  the  ways  agencies  deter- 
mine their  needs,  poorly  administered  contracts,  costs,  schedule 
and  performance  problems. 
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The  GAO  report  underscores  the  need  for  structural  reform  of 
the  existing  buying  system.  I  have  one  particular  concern  which  I 
would  like  to  have  addressed  today.  The  Federal  Acquisition 
Streamlining  Act  includes  provisions  which  give  the  Defense  De- 
partment more  discretion  to  decide  whether  and  what  kind  of 
weapons  testing  is  necessary.  Before  such  changes  are  considered, 
I  think  we  need  to  know  why  the  Pentagon  has  not  complied  with 
the  current  testing  law.  I  remain  convinced  that  in  order  to  achieve 
meaningful  acquisition  reform,  we  must  go  well  beyond  simply 
streamlining  the  process  of  awarding  contracts. 

Instead  we  must  provide  for  the  major  cultural  and  structural  re- 
form across  the  Federal  buying  system.  The  Federal  Acquisition 
Streamlining  Act  provides  a  positive  first  step  towards  reform,  but 
it  needs  additional  provisions  that  address  the  underlying  system- 
atic problem.  Mr.  Chairman,  I  look  forward  to  working  with  you  in 
formulating  these  provisions. 

Chairman  Nunn.  Thank  you  very  much,  Senator  Roth. 

Prepared  Statement  of  Senator  Roth 

Mr.  Chairman.  I  would  like  to  commend  you,  Senator  Glenn,  Senator  Cohen,  and 
our  other  colleagues  for  recognizing  at  the  last  hearing  the  need  for  major  changes 
in  the  buying  system.  The  buying  system  is  plagued  by  billion  dollar  cost  overruns, 
multi-year  schedule  overruns  and  an  inability  to  access  modern  technology.  The 
problems  arise  because  the  buying  system  provides  the  wrong  incentives  and  is  ad- 
ministered by  top-heavy  bureaucratic  agencies  that  rely  on  a  complicated  web  of 
regulations. 

I  was  pleased  that  the  administration  witnesses  expressed  support  at  our  first 
hearing  for  my  and  Senator  Cohen's  position  that  more  comprehensive  reform  is 
needed.  Unless  we  address  the  systemic  problems,  cost  and  schedule  overruns  will 
continue,  and  the  government  will  pay  more  than  it  should  for  goods  and  services. 

I  welcome  today's  witnesses.  Over  the  years,  the  organizations  they  represent 
have  furnished  numerous  insightful  reports  on  problems  in  the  federal  buying  sys- 
tem. In  preparation  for  this  hearing,  I  asked  the  General  Accounting  Office  to  give 
me  a  report  on  its  recent  investigations  of  procurement  horror  stories.  The  GAO 
found  it  had  produced  more  than  150  such  reports  and  testimonies  over  the  last  five 
years.  These  include  such  findings  as  the  $1  billion  cost  increase  that  resulted  from 
budget  instability  and  technical  management  problems  in  the  Army's  Javelin  anti- 
tank missile.  In  another  instance,  the  GAO  identified  NASA's  ineffective  contract 
management  practices  that  caused  a  GOES  weather  satellite  to  fall  3  years  behind 
schedule  while  cost  doubled  to  $1.7  Billion.  The  GAO's  report  that  I  am  releasing 
today  lists  flaws  in  the  ways  agencies  determine  their  needs;  poorly  administered 
contracts;  cost  overruns;  schedule  delays;  and  performance  deficiencies;  funding  and 
budgeting  problems;  and  weaknesses  in  acquisition  workforce  training,  quality,  and 
organization.  The  GAO  report,  underscores  the  need  for  structural  reform  of  the  ex- 
isting buying  system. 

I  have  one  additional  particular  concern  which  I  would  also  like  to  hear  addressed 
today.  The  Federal  Acquisition  Streamlining  Act  includes  provisions  which  give 
DOD  more  discretion  to  decide  whether  and  what  kind  of  weapons  testing  is  nec- 
essary. Before  such  changes  are  considered,  I  think  we  need  to  know  why  DOD  has 
not  been  complying  with  the  current  statutory  testing  requirements. 

I  remain  convinced  that  in  order  to  achieve  meaningful  acquisition  reform  we 
must  go  well  beyond  simply  streamlining  the  process  of  awarding  contracts.  Instead, 
we  must  provide  for  the  major  cultural  and  structural  reform  across  the  federal  buy- 
ing system.  The  Federal  Acquisition  Streamlining  Act  provides  a  positive  first  step 
towards  reform,  but  it  needs  additional  provisions  that  address  the  underlying  sys- 
temic problems.  I  look  forward  to  working  with  Senator  Glenn  in  formulating  these 
provisions. 

Chairman  Nunn.  We  will  hear  first  from  Mr.  Robert  Murphy, 
General  Counsel  at  the  General  Accounting  Office.  Mr.  Murphy,  I 
know  you  will  introduce  Mr.  Cooper  and  Mr.  Woods  as  you  see  fit. 
Go  ahead  and  we  are  delighted  to  have  all  of  you  here. 
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TESTIMONY  OF  ROBERT  MURPHY,1  ACTING  GENERAL  COUN- 
SEL, U.S.  GENERAL  ACCOUNTING  OFFICE,  ACCOMPANIED  BY 
DAVID  COOPER,  DIRECTOR,  ACQUISITION  POLICY,  TECH- 
NOLOGY AND  COMPETITIVENESS,  AND  WILLIAM  WOODS,  AS- 
SISTANT GENERAL  COUNSEL,  NATIONAL  SECURITY  AND 
INTERNATIONAL  AFFAIRS  DIVISION 

Mr.  Murphy.  Thank  you  and  good  afternoon,  Chairman  Nunn, 
Chairman  Glenn,  Senator  Roth,  and  members  of  the  committees.  I 
am  accompanied  this  afternoon  by  David  Cooper,  who  is  Director 
for  Acquisition  Policy  of  our  National  Security  and  International 
Affairs  Division,  and  Bill  Woods,  who  is  Assistant  General  Counsel 
for  National  Security  and  International  Affairs  Division  at  GAO. 

With  your  permission,  I  would  like  to  speak  to  an  abbreviated 
statement  and  submit  my  full  text  of  my  statement  for  the  record. 

Chairman  Nunn.  Without  objection,  your  entire  statement  will 
be  included  in  the  record. 

Mr.  Murphy.  Thank  you.  We  are  pleased  to  be  here  today  to  dis- 
cuss S.  1587,  the  Federal  Acquisition  Streamlining  Act,  a  bill  to 
simplify  and  streamline  the  Government  procurement  process.  We 
strongly  support  this  effort.  Except  for  the  testing  provisions,  we 
believe  the  bill  represents  an  important  reform  in  the  way  the  Gov- 
ernment buys  its  goods  and  services.  By  virtually  any  measure,  the 
Government  system  of  buying  goods  and  services  does  not  work 
well.  We  need  fundamental  change  in  all  aspects  of  our  approach 
to  what  we  buy,  how  we  buy,  and  how  we  ensure  that  we  get  what 
we  pay  for  if  we  are  to  obtain  the  goods  and  services  we  need  as 
sufficiently  and  as  effectively  as  possible. 

There  currently  are  a  number  of  proposals  to  reform  and  simplify 
procurement  including  those  made  by  the  Section  800  Panel,  the 
administration  in  both  the  National  Performance  Review  and  in 
comments  on  proposed  legislation,  and  in  several  bills  pending  be- 
fore the  Congress  including  S.  1587.  All  of  these  proposals  contain 
sound  elements  on  which  there  is  broad  agreement,  such  as  facili- 
tating and  expanding  the  acquisition  of  commercial  products  and 
raising  the  threshold  under  which  simplified  acquisition  procedures 
may  be  used. 

These  specific  proposals  come  at  a  time  when  the  compelling 
need  to  address  budget  deficits  of  historic  proportions  has  created 
intense  pressure  to  make  Government  more  effective  and  less  cost- 
ly. Also,  changes  in  the  world's  security  and  economic  environ- 
ments are  causing  us  to  reexamine  our  spending  authorities.  We 
believe  that  the  ingredients  to  make  procurement  reform  happen 
are  present  now. 

In  our  view,  three  fundamental  principles  should  guide  our  ef- 
forts to  reform  the  system.  First,  buy  smarter.  We  need  to  elimi- 
nate requirements  that  impede  our  ability  to  take  advantage  of  the 
best  industry  has  to  offer.  The  Government  must  rely  on  the  com- 
mercial marketplace  to  the  greatest  extent  possible. 

Simplify.  We  need  to  reduce  significantly  the  complexity  of  the 
current  system.  Simplification  will  allow  us  to  maximize  the  use  of 
diminishing  Government  resources. 


1  The  prepared  statement  of  Mr.  Murphy  appears  on  page  179. 
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Manage  better.  We  need  substantial  improvements  in  how  we 
manage  the  procurement  process  including  making  the  necessary 
investments  in  people  and  systems.  With  the  exceptions  of  a  few 
provisions  such  as  those  that  would  modify  current  testing  require- 
ments, we  believe  that  Senate  bill  1587  will  do  much  to  further 
these  principles. 

First,  buying  smarter.  The  current  system  can  deter  participation 
in  the  Federal  marketplace  because  it  imposes  a  number  of  require- 
ments that  do  not  apply  in  the  commercial  world.  In  recent  work 
by  our  office,  contractors  told  us  that  recordkeeping  and  other  Gov- 
ernment requirements  increase  what  the  Government  pays  for 
goods  and  services.  The  companies  we  spoke  with,  all  of  which  do 
some  business  with  the  Government,  universally  either  established 
separate  administrative  organizations  for  their  commercial  and 
their  Government  business  or  added  staff  to  handle  Government- 
unique  requirements. 

Another  factor  is  the  impact  of  detailed  Government  specifica- 
tions. Detailed  specifications  have  their  place,  of  course,  when  the 
Government  buys  truly  unique  weapon  systems  or  other  complex 
items  for  which  there  are  no  commercial  counterparts.  In  some 
cases,  however,  the  use  of  detailed  design  specifications  instead  of 
functional  or  performance  specifications  can  eliminate  from  consid- 
eration widely  used  commercial  alternatives  and  deter  participation 
in  the  Federal  market  by  commercial  firms. 

We  believe  that  the  way  in  which  the  Government  buys  goods 
and  services  must  be  changed  to  promote  the  use  of  commercial 
products  and  enhance  the  accessibility  of  the  Federal  marketplace 
to  all  commercial  providers  if  we  are  to  succeed  in  improving  the 
efficiency  of  government.  We  believe  that  S.  1587  will  make  the 
Government  a  smarter  buyer.  It  would  promote  competition  which 
is  the  best  assurance  of  reasonable  prices.  The  bill  which  would 
apply  to  a  broad  class  of  commercial  items  expands  the  use  of  com- 
mercial items,  promotes  conformity  with  commercial  practices,  en- 
hances the  accessibility  of  the  Federal  marketplace  to  commercial 
firms,  and  provides  a  means  to  assess  price  reasonableness  when 
competition  is  not  available  for  commercial  products. 

I  would  like  to  address  specifically  Sections  1204  and  1251  of  S. 
1587  which  would  provide  a  special  exemption  for  commercial 
items  from  the  requirement  for  certified  cost  or  pricing  data  con- 
tained in  the  Truth  in  Negotiations  Act.  These  sections  would  allow 
a  commercial  vendor  to  submit  commercial  type  information  such 
as  information  on  prior  sales  in  lieu  of  certified  cost  or  pricing  data. 
If  the  information  is  adequate  to  determine  price  reasonableness, 
the  contracting  officer  may  exempt  the  acquisition  from  the  re- 
quirement for  certified  cost  or  pricing  data.  The  information  would 
be  subject  to  audit,  and  the  Government  would  be  entitled  to  a 
price  reduction  if  the  information  ultimately  proved  to  be  materi- 
ally inaccurate  or  misleading. 

We  believe  strongly  that  the  Government  should  have  effective 
means  to  assure  the  reasonableness  of  prices  that  arise  from  sole 
source  negotiations.  We  also  recognize,  however,  that  the  best  as- 
surance of  reasonableness  prices  is  in  obtaining  competition.  On 
balance,  we  believe  the  middle  ground  represented  in  S.  1587  pro- 
viding for  the  submission  of  information  that  should  be  available 
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to  most  commercial  firms  in  lieu  of  cost  or  pricing  data  represents 
a  reasonable  compromise  between  the  need  to  assure  price  reason- 
ableness and  the  need  to  remove  obstacles  to  participation  in  the 
Government  market  by  commercial  firms. 

In  this  regard,  however,  we  question  whether  the  bill's  price  re- 
duction provision  might  not  lead  to  unnecessary  litigation  and  ad- 
ministrative costs.  A  price  reduction  requirement  with  new  stand- 
ards and  language  could  further  complicate  an  already  complex 
area.  In  our  view,  as  long  as  the  Government  retains  the  right  to 
audit  the  information  submitted,  we  should  be  able  to  determine 
whether  the  new  system  is  working  as  intended  or  whether  there 
are  systemic  deficiencies  that  require  consideration  of  different  ap- 
proaches. 

Again,  we  believe  that  the  commercial  item  provisions  of  S.  1587 
will  contribute  greatly  to  making  the  Government  marketplace 
more  attractive  to  commercial  firms  and  enhance  the  Government's 
ability  to  acquire  and  use  commercial  products. 

Second,  simplification.  There  is  a  broad  agreement  that  the  ac- 
quisition system  is  overly  complex  and  in  need  of  simplification  and 
streamlining.  Over  the  years,  efforts  to  address  problems  in  the 
procurement  system  have  led  to  the  enactment  of  many  new  laws, 
continued  to  assure  the  fairness  and  integrity  of  the  system,  and 
assure  that  the  prices  that  the  Government  pays  are  fair  and  rea- 
sonable. There  has,  in  addition,  been  an  expansion  in  legislation  re- 
flecting the  judgment  that  the  power  of  public  purchasing  should 
contribute  to  the  accomplishment  of  other  important  national  objec- 
tives beyond  the  procurement  of  goods  and  services. 

We  supported  many  of  these  laws.  We  have  a  strong  interest  in 
all  of  these  objectives.  The  price  we  pay  for  trying  to  do  all  of  these 
things  through  the  Government  procurement,  however,  is  an  overly 
complex  system  for  buying  goods  and  services.  The  most  stream- 
lined procurement  procedures  currently  available  to  the  Govern- 
ment are  those  used  for  small  purchases.  All  of  the  current  reform 
initiatives  recommend  expanding  the  use  of  these  procedures  to  re- 
duce contract  paperwork,  delays  in  awards,  and  costs,  as  well  as 
to  speed  product  delivery. 

We  agree  that  if  effectively  implemented  raising  the  small  pur- 
chase and  small  business  reserve  thresholds  offer  advantages. 
Higher  thresholds  can  significantly  reduce  the  time  and  adminis- 
trative costs  associated  with  a  vast  majority  of  Government  con- 
tract actions.  For  example,  $100,000  threshold  implemented  Gov- 
ernment-wide would  cover  99.2  percent  of  all  contract  actions  while 
affecting  only  16  percent  of  Government  contract  dollars.  Procure- 
ments under  simplified  procedures  often  can  be  completed  within 
1  to  5  days  at  an  average  cost  of  only  a  few  hundred  dollars  or  less. 
While  we  support  raising  the  small  purchase  threshold,  we  are  con- 
cerned that  small  purchases  may  not  receive  the  management  at- 
tention needed  to  ensure  that  abuses  are  avoided.  Flexibility  and 
limited  oversight  characterize  small  purchase  buying  today.  Stud- 
ies by  DOD  have  shown  contracting  activities  paid  more  in  some 
cases  for  commercial  items  using  small  purchase  procedures  that 
the  same  items  cost  under  GSA  Multiple  Award  Schedule  con- 
tracts. 
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Raising  the  threshold  may  increase  the  pressure  on  Government 
buyers  to  split  requirements  to  avoid  the  delays  and  expense  asso- 
ciated with  contract  solicitation  and  award.  It  will  be  important 
that  agencies  manage  their  use  of  these  procedures  effectively  to 
avoid  abuses. 

One  important  element  of  simplification  is  electronic  commerce. 
On  October  26  of  last  year,  the  President  established  an  electronic 
commerce  initiative  for  the  executive  branch.  Based  on  preliminary 
work,  we  are  encouraged  by  the  initial  work  done  by  the  Electronic 
Commerce  Commission  established  to  carry  out  this  initiative.  We 
understand  that  the  commission  expects  to  define  the  architecture 
for  Government-wide  EDI  next  month  and  provide  some  initial  ca- 
pability by  October.  We  believe  that  automated  technologies  can 
play  a  key  role  in  improving  the  Government's  business  operations 
and  processes  including  procurement  of  products  and  services. 

A  standardized,  Government- wide  automated  system  of  notices 
and  awards  can  offer  greater  public  visibility  and  access  to  Govern- 
ment procurement  opportunities  and  enhance  the  Government's 
ability  to  monitor,  evaluate,  and  improve  its  purchasing  practices. 
Properly  implemented,  such  a  system  can  accelerate  the  contract- 
ing process  and  reduce  workload  for  both  Government  and  contrac- 
tors. We  strongly  support  the  implementation  of  electronic  com- 
merce within  the  Government.  The  use  of  electronic  processes  and 
communications  can  reduce  the  workload  on  acquisition  personnel, 
can  greatly  accelerate  procurement  processes  while  enhancing  the 
accessibility  of  the  Federal  small  purchase  market  to  commercial 
vendors. 

Finally,  we  must  manage  the  system  better.  Realizing  an  im- 
proved procurement  system  will,  of  course,  require  more  than 
changing  procurement  laws.  Procurement  officials  must  do  a  better 
job  of  management  and  must  be  held  accountable  for  their  results. 
The  ultimate  responsibility  for  improving  Government  manage- 
ment lies  with  the  President  and  his  leadership  team.  The  Con- 
gress cannot  legislate  good  management,  but  it  can  help  by  provid- 
ing the  tools  needed  to  achieve  that  objective  and  by  requiring  ac- 
countability for  management  results. 

We  recognize  that  this  is  not  an  area  that  the  bill  addresses  di- 
rectly. However,  the  simplification  and  the  enhanced  focus  on  com- 
mercial buying  in  S.  1587  would  bring  to  the  procurement  system 
added  tools  to  help  the  Government  operate  in  a  more  businesslike 
manner.  One  final  observation  about  program  management.  Over 
the  years,  we  have  found  the  basic  principle  of  fly  before  you  buy 
to  be  a  pivotal  management  tool  in  the  successful  acquisition  of 
large  systems.  As  you  know,  our  office  has  long  supported  inde- 
pendent operational  testing  and  evaluation,  conducted  as  early  as 
possible  in  the  acquisition  process,  as  a  critical  management  con- 
trol for  program  improvement  before  proceeding  with  the  produc- 
tion of  costly  defense  systems. 

We  believe  that  the  testing  provisions  in  this  bill  move  away 
from  that  principle  and  would  likely  exacerbate  the  problems  we 
find  with  concurrent  development  in  production.  We  do  not  support 
the  testing  changes  in  the  bill.  In  summary,  we  believe  it  is  critical 
to  any  procurement  reform  effort  that  it  focus  on,  first,  fostering  in- 
telligent decisionmaking  that  takes  advantage  of  commercial  inge- 
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nuity  and  expertise.  Second,  streamlining  to  the  maximum  the  use 
of  declining  resources.  And  third,  managing  for  results  instead  of 
process.  We  believe  that  S.  1587  will  make  an  important  contribu- 
tion towards  achieving  these  needed  reforms.  That  completes  my 
prepared  testimony,  Mr.  Chairman. 

Chairman  Nunn.  Thank  you,  Mr.  Murphy.  Are  Mr.  Cooper  or 
Mr.  Woods  going  to  testify  or  just  be  available  for  questions? 

Mr.  Murphy.  They  are  going  to  be  available  for  answering  ques- 
tions. 

Chairman  Nunn.  OK.  Let  me  start  the  questions  today.  The  pro- 
posed legislation  eliminates  a  great  deal  of  paperwork  that  burdens 
the  acquisition  system,  but  some  people  undoubtedly  will  argue 
that  that  paperwork  is  needed  to  protect  against  fraud,  waste  and 
abuse.  Could  you  explain  to  us  why  you  believe  after  all  the  years 
of  oversight  that  you  have  been  involved  in  personally  and,  of 
course,  at  GAO,  why  you  believe  the  taxpayer  will  be  better  served 
by  the  proposed  legislation  than  the  current  system?  What  do  you 
think  in  terms  of  understanding  that  the  average  person  out  there 
can  grasp?  What  do  you  think  are  the  advantages? 

Mr.  Murphy.  Well,  since  World  War  II,  Government  procurement 
in  this  country  has  been  a  matter  of  tradeoffs.  On  one  side,  we 
have  imposed  numerous  mechanisms  and  procedures  that  were  de- 
signed to  protect  the  public  from  abuses  in  the  system  and  to  as- 
sure fair  and  reasonable  prices  and  also  to  further  important  na- 
tional goals,  social  and  economic  policies  that  have  been  imple- 
mented through  the  procurement  system. 

The  Congress  in  S.  1587  is  looking  for  the  proper  point  of  that 
tradeoff,  the  balance.  I  would  like  to  be  able  to  say  that  we  at  GAO 
have  a  blue  book  that  points  to  exactly  where  the  reasonable  bal- 
ance between  those  goals  is.  Those  are  matters  of  judgment.  And 
unfortunately  we  do  not  have  an  audit  report  that  says  where  that 
point  of  balance  should  be.  We  can  say,  particularly  in  work  in  the 
last  several  years,  that  the  costs  imposed  by  that  system  are  real 
costs.  I  referred  in  my  direct  testimony  to  a  number  of  companies 
that  set  up  alternative  lines  of  manufacturing,  additional  adminis- 
trative personnel,  and  systems  in  order  to  cover  the  kinds  of  re- 
quirements that  the  Government  requires.  We  have  taken  a  look 
at  a  number  of  those  companies,  and  those  alternative  systems  are 
really  there  and  those  are  real  costs. 

We  have  also  talked  to  a  number  of  companies  who  say  to  us 
that  we  do  not  participate  in  the  Government  marketplace  in  sell- 
ing goods  and  services  where  we  are  going  to  be  required  to  be  sub- 
jected to  the  Truth  in  Negotiations  Act  because  our  accounting  sys- 
tems do  not  provide  the  kind  of  information  necessary  for  us  to  par- 
ticipate in  this  system.  That  is  another  cost  to  the  Federal  Govern- 
ment. What  we  can  say  is  that  what  we  believe  the  tradeoff  rep- 
resented by  S.  1587  represents  is  a  reasonable  tradeoff,  a  reason- 
able risk  to  the  American  public  to  try  to  improve  the  system  and 
obtain  goods  and  services  at  a  more  efficient  and  less  costly  man- 
ner. 

Chairman  Nunn.  Your  testimony  notes  that  "We  need  to  elimi- 
nate requirements  that  impede  our  ability  to  take  advantage  of  the 
best  industry  has  to  offer."  What  do  you  see  as  the  primary  impedi- 
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ments  today  to  acquisition  of  innovative  commercial  products  and 
technologies? 

Mr.  Murphy.  In  our  view  the  impediments  are  that  a  number  of 
commercial  suppliers  do  not  participate  in  the  marketplace.  There 
are  a  number  of  reasons  for  this  which  I  discussed  in  my  direct  tes- 
timony. And  S.  1587  contains  a  long  list  of  provisions  that  would 
be  removed  from  the  procurement  system  in  order  to  encourage 
those  commercial  vendors  to  supply  the  Federal  marketplace,  and 
those  are  the  ones  that  I  would  point  to,  Mr.  Chairman. 

Chairman  Nunn.  Your  testimony  notes  that  GAO  has  issued  nu- 
merous reports  disclosing  problems  in  virtually  every  phase  of  the 
acquisition  system.  And  yet  you  are  supporting  legislative  sim- 
plification rather  than  additional  statutory  and  legal  requirements. 
Is  this  a  reversal  of  GAO's  historical  position?  Every  time  we  have 
a  GAO  report,  somebody  introduces  a  new  law  and  we  pass  a  new 
piece  of  legislation,  and  there  are  10,000  regulations,  and  now  you 
are  testifying  that  we  need  to  get  rid  of  a  lot  of  that  business  and 
go  back  to  the  simple  form.  Is  this  a  switch  or  has  this  been  a  posi- 
tion of  GAO  all  along? 

Mr.  Murphy.  I  think  it  is  an  evolution  of  GAO  policy,  Mr.  Chair- 
man. [Laughter.] 

As  Senator  Roth  pointed  out  earlier,  so  many  of  our  reports  have 
looked  at  the  acquisition  of  major  weapon  systems  where  the  prob- 
lems really  lie  in  management  of  the  system.  The  provisions  of  this 
bill  really  involve  a  small  percentage  of  the  dollar  volume  of  Amer- 
ican procurement  goods  and  services.  I  think  we  said  earlier  that 
a  $100,000  exemption  really  will  apply  to  less  than  16  percent  of 
the  dollar  volume  of  American  purchases. 

This  is  an  area  where  agencies  spend  a  lot  of  activity.  There  are 
a  lot  of  people  involved  in  making  small  purchases.  What  the  ad- 
ministration has  said  in  testimony  before  these  Committees  earlier 
is  that  they  would  like  to  be  able  to  transfer  some  of  that  energy, 
some  of  those  personnel,  and  some  of  that  activity  to  the  major  ac- 
quisitions where  they  see  major  problems  and  certainly  the  Gen- 
eral Accounting  Office  has  supported  that  for  a  long  time. 

Chairman  Nunn.  Thank  you.  I  believe  my  time  is  about  to  ex- 
pire. I  will  set  a  precedent  here  and  give  it  to  you  on  the  yellow 
light,  Senator  Glenn. 

Chairman  Glenn.  Thank  you,  Mr.  Chairman.  Mr.  Murphy, 
under  Title  VIII  of  the  bill  together  with  the  added  exemption  in 
the  Truth  in  Negotiations  Act,  we  feel  we  go  a  long  way  to  making 
the  Government  marketplace  attractive  to  commercial  firms.  Do 
you  think  the  bill  goes  far  enough  in  increasing  the  accessibility  of 
commercial  firms  to  the  Government  market? 

Mr.  Murphy.  We  have  heard  from  a  number  of  companies  that 
there  are  other  restraints  on  their  ability  to  do  business  with  the 
Government.  There  are  those  that  say  all  "buy  America"  legislation 
should  be  removed,  that  that  is  an  impediment  to  their  doing  busi- 
ness with  the  Federal  Government.  The  provisions  that  are  in 
S.  1587  now,  we  believe,  represent  a  reasonable  point  of  tradeoff. 
There  are  obviously  lots  of  other  provisions  that  apply  to  Federal 
procurement  that  may  or  may  not  decrease  the  accessibility  of  com- 
mercial firms  to  the  Government  marketplace.  All  we  can  say  is 
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that  we  believe  that  the  bill  at  this  point  represents  a  reasonable 
judgment. 

Chairman  Glenn.  OK.  How  about  cost  accounting  standards  as 
an  impediment?  You  mentioned  and  others  have  noted  that  compa- 
nies often  cite  the  existing  cost  accounting  standards  as  an  impedi- 
ment to  commercial  firms  wishing  to  do  business  with  the  Govern- 
ment. Do  you  agree  with  that  concern?  If  so,  do  you  have  any  sug- 
gestions for  legislative  change? 

Mr.  Murphy.  Well,  we  have  heard  that  complaint.  We  under- 
stand that  there  are  costs  incurred  in  installing  a  cost  accounting 
standard  complaint  accounting  system.  We  do  not  really  know  how 
much  of  an  impediment  that  that  is.  What  we  do  believe  is  that 
S.  1587  to  the  extent  it  increases  the  Government's  procurement  of 
commercial  products  will  reduce  the  need  for  companies  to  rely  on 
cost  accounting  standards,  and  they  will  be  able  to  participate  more 
fully.  But  basically  we  do  not  know  how  important  that  impedi- 
ment is. 

Chairman  Glenn.  NDIs,  or  non-developmental  items,  include 
those  items  that  have  been  sold  only  to  the  Government  but  have 
become  commonplace.  They  do  not  require  development.  S.  1587 
provides  some  preference  for  NDIs.  Some  of  these  items  might  not 
carry  the  benefits  of  actual  commercial  items,  for  instance,  the 
downward  market  pressure  on  prices.  In  light  of  the  absence  of 
commercial  marketplace  acceptance  of  NDIs,  should  we  be 
sunsetting  the  preference  of  these  items  to  encourage  the  integra- 
tion of  these  suppliers  into  the  commercial  market? 

Mr.  Murphy.  I  do  not  think  we  know  the  dimensions  of  that 
problem.  We  think  integration  emphasis  on  commercial  products  is 
important.  On  the  other  hand,  NDIs  are  certainly  preferable  to  the 
development  of  new  products  to  meet  Government  requirements. 
We  last  reported  on  this  in  1989  and  we  recommended  that  DOD 
collect  data  on  the  nature  and  trends  in  NDI  procurement.  We  un- 
derstand that  this  effort  is  underway,  and  until  we  have  had  an  op- 
portunity to  review  and  analyze  the  data,  we  really  do  not  have 
much  of  a  basis  upon  which  to  draw  a  conclusion. 

Chairman  Glenn.  OK.  The  bill  provides  for  streamlined  commer- 
cial practices  in  the  purchases  of  leading-edge  technologies.  Now  it 
appears  that  the  Government  may  be  somewhat  at  risk  under 
these  provisions  from  the  standpoint  of  obtaining  good  price  data 
and  the  potential  for  litigation.  Do  you  believe  that  a  test  of  the 
current  price  reduction  provision  is  appropriate?  If  so,  what  param- 
eters would  you  put  in  place  for  such  a  test? 

Mr.  Murphy.  As  I  indicate  in  my  testimony,  we  do  not  believe 
that  a  price  reduction  revision  is  necessary  right  now.  There  are  a 
number  of  reasons  for  that.  Number  one,  the  risk  of  loss  to  the 
Government  in  this  particular  area  are  much  lower  than  they 
would  be  in  a  major  weapons  system  where  the  Truth  in  Negotia- 
tions Act  protections,  we  believe,  are  much  more  important  to  the 
Government. 

Second,  there  is  a  lot  of  litigative  costs  and  administrative  costs 
that  come  from  enforcing  a  price  reduction  provision.  We  suggest 
close  monitoring  in  auditing  to  ensure  that  there  are  no  systemic 
problems  that  require  legislation  to  impose  that  level  of  a  price  re- 
duction revision. 
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Chairman  Glenn.  Under  Section  2313  of  Title  31,  GAO  has  ac- 
cess to  cost  records  of  those  vendors  holding  negotiated  contracts 
with  the  Government.  Now  some  people  have  advocated  this  access 
should  be  eliminated  for  commercial,  fixed  price  contracts.  What 
are  your  views  on  that  proposal? 

Mr.  Murphy.  I  am  not  familiar  with  GAO  advocating  eliminating 
its  access  authority  to  records  at  any  point  in  our  history.  In  this 
particular  case,  we  think  it  is  important  to  retain  that  access  au- 
thority. As  I  just  said,  we  believe  that  it  is  important  to  monitor 
the  commercial  product  exemption  from  the  Truth  in  Negotiations 
Act  and  our  access  authority  under  2313  is  really  the  only  ability 
that  we  would  have  to  examine  those  books  and  records  to  ensure 
that  the  Government  is  getting  the  kind  of  deal  and  the  kind  of  ef- 
ficiency that  this  bill  is  designed  to  achieve. 

Chairman  Glenn.  Yes.  Even  though  these  would  be  negotiated 
contracts  on  a  readily  available  commercial  item? 

Mr.  Murphy.  That  is  right,  Mr.  Chairman. 

Chairman  Glenn.  OK.  S.  1587  attempts  to  strike  a  new  balance 
between  oversight  and  efficient  acquisition.  That  is  a  big  order.  Of 
necessity,  agencies  will  devolve  more  responsibility  to  line  man- 
agers and  acquisition  professionals.  In  your  view,  what  procure- 
ment workforce  initiatives  must  be  put  in  place  to  assure  that  the 
workers  are  capable  of  implementing  their  increased  responsibil- 
ities? 

Mr.  Murphy.  Well,  it  is  clear  that  the  quality  of  the  acquisition 
workforce  is  crucial  for  the  reform  measures  in  this  bill  to  be  suc- 
cessful. There  are  a  number  of  key  initiatives  that  we  would  advo- 
cate. First,  of  course,  is  training  and  education  which  is  absolutely 
essential  for  a  well  functioning  procurement  workforce.  We  think 
the  procurement  workforce  needs  to  be  professionalized.  The  De- 
fense Workforce  Improvement  Act  provides  for  the  establishment  of 
a  career  track  for  acquisition  personnel,  but  that  is  only  in  the  de- 
fense side.  Similar  authority  for  civilian  agencies  may  help  to  at- 
tract and  keep  the  very  best  people  for  this  critical  function. 

And  finally,  most  importantly,  the  Government  Performance  and 
Results  Act  must  be  effectively  implemented  and  integrated  with 
other  initiatives  such  as  the  NPR  to  change  agencies'  basic  cultures 
from  those  that  focus  on  process  to  those  that  focus  on  achieving 
common  goals  and  results.  Program  and  procurement  management 
must  be  held  accountable  for  results. 

Chairman  Glenn.  My  time  is  up.  Thank  you,  Mr.  Chairman. 

Chairman  Nunn.  Thank  you,  Senator  Glenn.  Senator  Roth. 

Senator  Roth.  It  is  a  pleasure  to  have  you,  Mr.  Murphy.  As  you 
know,  I  have  been  a  long-time  supporter  of  the  concept  of  perform- 
ance-based budgeting,  and  with  the  GAO's  support  we  were  able  to 
get  some  major  legislation  signed  into  law  last  summer.  Now,  in 
your  testimony,  you  said  that  procurement  officials  should  be  held 
accountable  for  results.  And  in  my  procurement  reform  bills,  I  have 
called  for  performance  standards  to  be  applied  to  procurement  pro- 
grams. Along  these  lines,  do  you  believe  that  Federal  procurement 
programs  should  be  managed  to  meet  budget  and  schedule  goals? 
Would,  for  example,  a  performance  standard  that  procurement  pro- 
grams be  within  90  percent  of  budget  performance  and  schedule 
goals  be  a  good  standard,  too  lenient,  too  tough? 
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Mr.  Murphy.  As  you  know,  Senator  Roth,  accountability  and  per- 
formance measure  are  bywords  to  the  General  Accounting  Office. 
The  answer  is  clearly  that  we  believe  Federal  programs  and  Fed- 
eral procurement  programs  should  be  managed  to  meet  budget  and 
schedule  goals.  David  Cooper  who  is  accompanying  me  today  works 
a  good  deal  in  this  area,  and  I  would  ask  that  he  respond  directly 
to  that  question. 

Mr.  Cooper.  As  you  know,  Senator,  we  have  long  supported 
more  accountability  in  the  weapons  acquisition  process,  and  inher- 
ent in  all  the  current  reform  measures  that  are  being  considered, 
S.  1587,  as  well  as  your  bill,  the  basic  management  principle  that 
is  at  work  there  is  that  contracting  officials  be  held  accountable  for 
the  results  of  their  efforts.  We  agree  with  that.  And  we  think  that 
would  be  a  good  step  toward  changing  the  culture  and  behavior 
that  has  plagued  past  problems  in  the  weapons  acquisition  process. 

Senator  Roth.  Well,  the  GAO  reported  last  year  that  acquisition 
reforms  have  had  limited  effectiveness  because  they  have  not 
changed  the  basic  incentives  or  pressures  that  drive  the  behavior 
of  participants  in  the  process.  I  have  already  mentioned  that  GAO 
prepared  for  me  this  week  or  identified  over  150  recent  audits  that 
underscore  the  need  to  reform  Government  procurement.  Now,  Sen- 
ator Cohen  and  I  proposed  legislation  to  address  this.  Let  me  ask 
you  do  you  believe  the  incentives  and  rewards  for  Government 
workers  in  the  acquisition  workforce  should  be  tied  to  how  well 
they  spend  the  Government  money?  In  other  words,  reward  those 
who  fulfill  Government  needs  within  budget,  within  schedules,  or, 
on  the  other  hand,  penalize  those  who  do  not? 

Mr.  Cooper.  Senator,  again,  I  would  like  to  comment  on  that.  If 
we  are  going  to  achieve  the  kind  of  reform,  I  think,  that  we  all  seek 
here,  we  are  going  to  have  to  change  the  incentives  and  the  re- 
wards that  dictate  the  behavior  that  we  see.  And  we  would  cer- 
tainly be  in  favor  of  changing  that  behavior  through  rewarding  peo- 
ple who  have  good  results  and  not  rewarding  those  that  have  bad 
results. 

Senator  Roth.  How  do  you  avoid  in  doing  so  or  help  ensure  that 
politics  do  not  play  a  role?  [Laughter.] 

Mr.  Cooper.  We  would  like  to  see  the  system,  fundamental 
change  in  the  system  so  that  the  program  managers  and  people 
who  are  responsible  for  the  weapon  systems  are  able  to  speak  free- 
ly about  the  status  of  their  programs  and  are  willing  to  surface 
problems,  and  the  only  way  we  are  going  to  do  that  is  to  recognize 
people  who  bring  forth  problems  and  not  try  to  hide  problems  as 
we  have  seen  in  the  past. 

Senator  Roth.  Now  the  Defense  Department,  I  regret  to  say,  con- 
tinues to  procure  items  that  have  failed  operational  tests.  Yester- 
day, I  received  a  new  GAO  report  on  an  Army  computer  system 
that  the  Army  is  buying  despite  the  fact  that  it  failed  operational 
testing.  In  other  cases,  the  Defense  Department  is  testing  only  part 
of  systems  it  plans  to  procurement.  Moreover,  the  major  aircraft 
that  are  now  in  development  have  yet  to  be  tested  for  survivability 
and  vulnerability.  On  a  monthly  basis,  GAO  has  identified  procure- 
ment programs  that  are  not  following  the  testing  laws,  the  congres- 
sional policy  of  fly  before  you  buy. 
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In  your  testimony  you  stated  your  support  for  independent  test 
organization  is  a  key  check  and  balance  on  the  defense  acquisition 
system.  My  question:  is  the  Defense  Department  systematically 
avoiding  or  undercutting  the  testing  laws  that  Senator  Prior  and 
I  authored  in  the  1980s? 

Mr.  Cooper.  We  have  long  supported  an  independent  operational 
test  and  evaluation  function,  independent  from  the  acquisition  com- 
munity so  we  can  get  objective  and  accurate  and  reliable  informa- 
tion. We  continue  to  support  that  need  and  we  would  like  to  again 
reemphasize,  as  we  have  stated  in  our  statement,  that  we  are 
against  diluting  the  current  requirements  for  operational  test  and 
evaluation. 

Senator  Roth.  I  understand  and  appreciate  the  fact  that  you  do 
support  fly  before  you  buy,  but  my  question  is  is  the  Defense  De- 
partment undercutting  these  testing  laws  on  a  systematic  basis? 

Mr.  Cooper.  Well,  we  would  like  to  see  a  little  more  aggressive 
action,  particularly  like  filling  the  vacancy  that  currently  exists 
over  there  for  the  Director  of  Operational  Test  and  Evaluation.  We 
understand  there  has  been  some  controversy  on  the  organizational 
placement. 

Senator  ROTH.  Yes.  If  I  might,  Mr.  Chairman,  I  know  my  time 
is  almost  up,  but  the  Defense  Department  1994  Annual  Report  to 
Congress  contained  an  organizational  chart  that  showed  the  Direc- 
tor of  Operational  Testing  reporting  to  the  Under  Secretary  of  De- 
fense for  Acquisition  and  Technology.  Now,  the  law  is  very  clear  on 
that  point.  It  states  that  the  Director  of  Operational  Testing  and 
Evaluation  must  be  independent — and  I  emphasize  the  word  inde- 
pendent— of  the  Under  Secretary.  In  your  view,  is  the  organization 
depicted  in  the  Defense  Department  a  violation  of  the  statute? 

Mr.  Cooper.  We  have  been  looking  into  that  very  matter  in  re- 
sponse to  a  request  by  Senator  Pryor,  and  we  have  learned  just 
this  week  that  DOD  is  now  saying  that  that  organization  chart 
that  was  submitted  is  in  error  and  it  should  not  be  reporting 
through  the  acquisition  chain. 

Senator  Roth.  I  would  agree  it  is  in  error.  Thank  you,  Mr.  Chair- 
man. 

Chairman  Nunn.  Thank  you,  Senator  Roth.  Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  Mr.  Chairman, 
I  ask  unanimous  consent  to  have  my  opening  statement  follow  that 
of  yours  in  the  record. 

Chairman  Nunn.  Without  objection. 

Prepared  Statement  of  Senator  Thurmond 
Chairman  Glenn,  Chairman  Nunn  and  Senator  Roth: 

I  join  you  in  welcoming  our  witnesses  to  the  hearing  this  afternoon.  I  am  gratified 
that  we  are  moving  so  quickly  to  schedule  continuing  hearings  on  S.  1587.  If  we 
can  maintain  this  pace,  we  will  be  able  to  complete  work  on  this  legislation  before 
the  defense  authorization  process  begins  in  earnest. 

There  is  no  more  important  task  before  us.  The  defense  budget  request  for  fiscal 
year  1995  reflects  serious  underfunding  for  national  security  when  that  request  is 
set  against  our  worldwide  commitments.  In  this  environment  of  constrained  re- 
sources, we  must  pursue  any  new  ways  to  provide  for  military  requirements.  This 
includes  greater  use  of  commercial  products  and  the  procurement  of  military  goods 
and  services  in  a  more  rapid  and  cost-effective  manner.  S.  1587  alone  will  not 
achieve  those  goals.  It  will  lay  the  foundation  for  needed  reforms  in  Executive 
Branch  procedures,  regulations  and  organization. 


67 


Whenever  we  embark  on  a  new  management  course,  we  face  risks  as  well  as  po- 
tential rewards.  The  witnesses  at  today's  hearing  should  help  us  better  understand 
such  risks  and  should  help  us  determine  which  risks  are  reasonable  in  the  pursuit 
of  more  efficient  and  streamlined  government  procurement.  Both  the  General  Ac- 
counting Office  and  the  Office  of  the  Inspector  General  in  the  Department  of  De- 
fense have  conducted  detailed  oversight  of  the  acquisition  process  over  many  years. 
We  will  greatly  benefit  from  their  insights  and  experience  as  we  prepare  to  mark 
up  our  acquisition  streamlining  legislation. 

The  American  Bar  Association  Section  of  Public  Contract  Law  served  as  the  inspi- 
ration for  the  creation  of  the  Department  of  Defense  Acquisition  Law  Advisory 
Panel.  Some  of  its  leading  members  gave  their  valuable  time  to  serve  on  that  panel 
over  nearly  two  years.  We  have  already  received  the  detailed  comments  from  the 
ABA  on  S.  1587,  and  I  look  forward  to  exploring  their  views  further  today. 

Finally,  Mr.  Chairman,  the  Business  Executives  for  National  Security  have  estab- 
lished themselves  as  credible  advocates  for  reform  of  the  relationship  between  the 
Federal  government  and  its  suppliers  in  the  private  sector.  Their  testimony  will  pro- 
vide a  useful  perspective  on  our  legislation  and  the  issues  we  must  consider  to  make 
S.  1587  an  effective  instrument  of  reform. 

Senator  Thurmond.  Mr.  Murphy,  at  the  end  of  your  statement, 
you  mentioned  the  need  for  improved  training  of  procurement  per- 
sonnel to  support  effective  implementation  of  the  reform  agenda. 
What  are  some  specific  areas  of  training  that  should  be  given  the 
highest  priority? 

Mr.  Murphy.  Well,  one  example,  Senator  Thurmond,  that  we 
have  been  quite  satisfied  with  is  the  trail  boss  program  at  the  Gen- 
eral Services  Administration,  which  is  used  in  the  acquisition  of 
ADP  and  telecommunications.  We  have  done  some  recent  work  that 
shows  that  procurements  that  are  headed  by  someone  who  has 
completed  the  trail  boss  training  and  is  part  of  the  trail  boss  pro- 
gram are  completed  in  a  good  deal  less  time  than  procurements 
that  are  handled  by  other  individuals.  I  think  that  is  just  one  good 
example. 

Senator  Thurmond.  Mr.  Murphy,  in  1986  and  later,  the  Con- 
gress passed  legislation  endorsing  a  preference  for  use  of  non-devel- 
opmental and  commercial  items  for  defense  needs.  Very  little 
change  resulted  from  that  legislation.  How  do  we  ensure  that  the 
Defense  Department  and  other  agencies  use  the  increased  flexibil- 
ity of  S.  1587  to  actually  buy  more  commercial  products  to  satisfy 
their  needs  and  how  should  we  measure  progress  in  this  area? 

Mr.  Murphy.  Obviously  we  face  some  of  the  same  issues  that 
were  faced  when  the  Congress  sought  to  get  the  Department  of  De- 
fense to  buy  more  NDI  items.  Efforts  to  try  to  get  specifications 
written  around,  not  around  detailed  Government  specifications,  but 
specifications  that  were  opened  to  more  commercial  products.  In 
our  view,  we  are  just  going  to  have  to  watch  the  Department  of  De- 
fense and  make  sure  that  the  terms  of  this  bill  are  implemented. 
This  is  not  the  first  year  in  which  the  Congress  has  looked  to  the 
Department  of  Defense  to  start  moving  toward  buying  commercial 
products,  and  I  do  not  think  we  have  any  magic  talisman  to  ensure 
that  they  comply. 

Senator  Thurmond.  Mr.  Murphy,  S.  1587  contains  a  number  of 
exemptions  from  the  requirements  that  are  in  Federal  laws  for  the 
providers  of  commercial  products.  The  list  is  not  complete,  however. 
Commercial  suppliers  would  still  be  subject  to  the  Buy  American 
Act,  for  example.  Do  these  remaining  requirements  for  suppliers  of 
commercial  products  to  the  Federal  Government  constitute  a  sig- 
nificant barrier  and  must  we  eliminate  all  of  them? 
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Mr.  Murphy.  Senator  Thurmond,  we  do  not  know  the  extent  to 
which  all  of  these  other  laws  that  apply  to  Federal  procurements 
represent  a  barrier  to  the  interest  of  commercial  suppliers.  We 
have  taken  a  look  at  the  administration's  request  that  for  pur- 
chases under  $2500  Buy  America  Act  restrictions  be  waived.  In  our 
view,  that  is  not  an  unreasonable  request.  To  say  that  Buy  America 
Act  restrictions  should  be  waived  across  the  board  is  not  something 
that  we  are  prepared  to  address.  It,  as  I  said  earlier  in  my  testi- 
mony, these  are  matters  of  judgment.  These  are  matters  of  trying 
to  achieve  a  balance  between  the  kinds  of  restrictions  that  the  pub- 
lic needs  to  protect  itself  from  abuses  in  the  procurement  system 
and  the  costs  and  inefficiencies  that  are  brought  to  bear  by  those 
kinds  of  restrictions.  We  certainly  cannot  say  that  all  restrictions 
on  Government  procurements  should  be  removed  in  order  to  make 
it  easier  for  companies  to  participate. 

Senator  Thurmond.  Mr.  Murphy,  on  page  10  of  your  statement, 
you  express  support  for  raising  the  simplified  acquisition  threshold 
to  $100,000,  I  believe.  You  also  express  reservation  that  small  pur- 
chaseo  may  not  receive  sufficient  management  attention  to  prevent 
abuses.  What  concrete  steps  should  we  insist  that  Federal  agencies 
take  to  lessen  the  risk  in  this  regard  without  creating  new  burdens 
on  the  system? 

Mr.  Murphy.  We  think  electronic  commerce  is  one  excellent  way 
to  ensure  transparency  and  the  ability  of  everybody  to  see  how  the 
system  works.  To  the  extent  that  small  businesses  know  about  Fed- 
eral procurements  through  electronic  commerce,  to  the  extent  that 
they  can  submit  bids  through  electronic  commerce,  there  is  a  light 
of  public  attention  that  is  shone  on  the  system,  and  we  think  that 
that  is  one  of  the  major  ways  to  ensure  that  the  kinds  of  abuses 
that  we  have  identified  in  the  past  with  respect  to  small  purchases 
do  not  occur. 

Senator  Thurmond.  Mr.  Murphy,  in  your  statement,  you  take  ex- 
ception to  changes  in  S.  1587  to  the  operational  testing  require- 
ments in  current  law.  Yet  we  have  heard  many  complaints  that 
current  testing  requirements  are  expensive,  time  consuming  and 
difficult  to  implement  in  specific  cases.  How  do  we  craft  a  testing 
requirement  that  achieves  a  proper  balance  between  practicality 
and  appropriate  rigor? 

Mr.  Murphy.  I  am  going  to  ask  Mr.  Cooper  to  respond  to  that, 
Senator  Thurmond. 

Mr.  Cooper.  We  think  the  testing  provisions  as  they  are  written 
that  provide  for  a  waiver  by  the  Secretary  of  Defense  when  that 
need  exists  is  appropriate  for  operational  test  and  evaluation,  and 
we  would  hope  that,  a  change  in  attitude  really  is  what  we  are 
looking  for  so  that  test  and  evaluation  is  not  looked  upon  as  an  in- 
trusion into  the  acquisition  process  but  rather  a  good  management 
tool  to  help  the  acquisition  process. 

Senator  Thurmond.  Mr.  Murphy,  in  your  statement,  you  recog- 
nize that  S.  1587  will  not,  in  itself,  solve  all  the  problems  of  the 
current  acquisition  process.  It  should,  however,  provide  some  of  the 
tools  necessary  for  more  comprehensive  reform.  Should  we  consider 
broadening  the  scope  of  S.  1587  to  address  some  of  the  problems 
in  the  management  of  major  programs  that  the  General  Accounting 
Office  has  uncovered?  If  so,  what  should  be  added? 
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Mr.  Murphy.  What  we  believe,  Senator  Thurmond,  is  that  the 
Congress  needs  to  take  advantage  of  this  opportunity  where  there 
seems  to  be  broad  consensus  on  major  areas  of  reform.  Two  of  those 
are  represented  quite  clearly  in  S.  1587:  The  notion  of  raising  the 
small  business  purchase  threshold;  the  notion  of  opening  procure- 
ment to  more  commercial  products.  We  are  of  the  view  that  to  the 
extent  that  there  can  be  agreement  on  procurement  reform  that  the 
Congress  will  take  advantage  of  that  opportunity  this  year,  and 
that  is  really  a  matter  of  the  extent  to  which  the  Congress  and  the 
administration  can  reach  agreement  on  what  needs  to  be  done. 
What  we  can  say  is  that  the  2  areas  that  are  covered  by  this  field 
are  important. 

Senator  Thurmond.  I  just  have  one  more  question.  Since  I  will 
have  to  leave,  the  chairman  has  agreed  for  me  to  ask  at  this  time. 
Mr.  Murphy,  in  1990,  Congress  passed  the  Defense  Acquisition 
Workforce  Improvement  Act  to  raise  the  level  of  professionalism  for 
civilian  personnel  in  the  defense  acquisition  workforce.  Is  this  a 
model  for  the  type  of  program  that  should  be  followed  by  the  civil- 
ian agencies?  To  what  extent  should  we  tailor  the  requirements 
under  the  act  to  the  structure  and  character  of  the  workforce  in  the 
civilian  agencies? 

Mr.  Murphy.  Absolutely,  Senator  Thurmond.  We  think  that  it  is 
a  good  model,  that  it  could  be  extended  to  the  civilian  agencies.  I 
cannot  speak  to  the  extent  to  which  it  needs  to  be  tailored  to  each 
particular  agency  at  this  time,  but  clearly  we  believe  that  its  provi- 
sions could  be  extended  to  the  civilian  side  of  the  procurement 
workforce. 

Senator  Thurmond.  Thank  you  very  much. 

Chairman  Nunn.  Thank  you,  Senator  Thurmond.  Senator  Levin. 

Senator  Levin.  Thank  you,  Mr.  Chairman.  Senator  Thurmond 
has  mentioned  a  number  of  previous  efforts  to  encourage  the  pur- 
chase of  commercial  products.  Our  NDI  initiatives  have  been  less 
successful  than  we  would  have  hoped  for  a  number  of  reasons.  The 
main  reason  is  that  in  order  for  these  to  succeed,  there  has  got  to 
be  a  change  in  the  culture,  particularly  at  the  Pentagon.  If  we  are 
going  to  pass  all  the  laws,  and  hopefully  we  will  pass  them,  but  un- 
less the  leadership  of  the  Pentagon  and  the  GSA  and  their  pur- 
chasing agencies  are  determined  to  implement  them  fully,  these 
laws  are  going  to  be  frustrated  one  way  or  another.  So  I  think  we 
always  ought  to  keep  in  mind  that  the  leadership  is  probably  even 
more  important  than  any  laws  that  we  can  write  in  this  area  as 
important  as  the  laws  are.  I  do  not  want  to  diminish  the  impor- 
tance of  the  laws.  Would  you  agree  with  me? 

Mr.  Murphy.  Absolutely,  Senator  Levin.  As  I  said  earlier  in  re- 
sponse to  the  question  about  what  do  we  do  to  ensure  that  the  De- 
partment of  Defense  buys  commercial  products  when  we  had  dif- 
ficulty getting  them  to  buy  NDI  items.  My  answer  was  not  very  di- 
rect because  the  answer  really  is  managing  the  program  and  a 
change  in  culture  in  Department  of  Defense. 

Senator  Levin.  I  think  really  the  most  important  step  that  we 
can  take  is  to  do  what  we  can  to  make  it  easier  for  the  Government 
to  buy  commercial  items  and  to  actually  buy  those  items,  and  it  is 
something  I  have  been  working  on  for  many  years.  A  number  of 
other  Committee  members  have  as  well.  One  of  the  steps  that 
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would  make  it  easier  for  the  Government  to  buy  commercial  is  the 
creation  of  a  new  commercial  items  exemption  to  the  requirement 
to  produce  cost  or  pricing  data  under  the  Truth  in  Negotiations 
Act.  At  our  Subcommittee  hearings  several  years  ago  we  were  told 
that  requirement  for  cost  or  pricing  data  was  the  biggest  single  im- 
pediment that  commercial  companies  see  to  doing  business  with 
the  Government. 

Now,  under  the  language  of  S.  1587,  the  exemption  would  be  dis- 
cretionary, so  that  contracting  officers  would  be  authorized  to  grant 
the  exemption  if  they  had  enough  information  to  determine  price 
reasonableness  without  requiring  the  submission  of  that  cost  or 
pricing  data.  As  I  understand  it,  the  administration  has  now  asked 
us  to  make  the  proposed  statutory  exemption  mandatory,  meaning 
that  all  commercial  items  would  be  exempt  regardless  of  whether 
other  information  is  available  to  determine  price  reasonableness. 
So  could  you  tell  us,  first,  how  do  you  feel  about  whether  we  need 
a  commercial  items  exemption  from  the  Truth  in  Negotiations  Act, 
and,  second,  if  so,  should  the  exemption  be  mandatory  or  discre- 
tionary? 

Mr.  Murphy.  We  do  believe  that  an  exemption  from  the  Truth 
in  Negotiations  Act  for  commercial  items  is  wise.  There  has  been 
considerable  testimony  that  it  does  present  barriers  to  participation 
by  commercial  firms  in  the  Government  marketplace.  In  testimony 
before  these  committees  on  this  bill,  the  administration  did  say 
that  it  was  interested  in  a  mandatory  exemption  which  would  re- 
move from  contracting  officers  the  discretion  they  currently  have  to 
require  cost  or  pricing  data  in  situations  where  they  do  not  nec- 
essarily have  to. 

We  are  not  aware  of  any  rationale  for  removing  the  discretion 
which  is  currently  in  the  hands  of  contracting  officers,  giving  them 
the  flexibility  to  request  cost  or  pricing  data  if  they  believe  it  nec- 
essary. So,  no,  we  do  not  support  making  it  mandatory. 

Senator  Levin.  GAO  plays  a  direct  role  in  the  procurement  proc- 
ess as  a  bid  protest  forum  in  which  losing  bidders  can  challenge  the 
contracting  decisions  of  the  agencies.  Those  bid  protests  serve  a 
vital  function  in  ensuring  the  procurement  process  is  a  fair  one  and 
one  that  is  above  board.  We  do  not  want  to  unnecessarily  burden 
the  procurement  process,  however,  with  excessive  litigation.  So  we, 
as  always,  have  to  try  a  balance  between  allowing  for  an  appeal 
and  a  protest,  on  the  other  hand  avoiding  excessive  litigation. 

And  the  way  S.  1587  addresses  the  issue  on  the  excessive  litiga- 
tion side  of  that  scale  is  by  limiting  the  legal  fees  that  can  be  recov- 
ered in  bid  protest  to  the  same  limits  which  are  established  for 
legal  fees  in  the  Equal  Access  to  Justice  Act  for  other  types  of  liti- 
gation against  the  Government.  And  what  is  your  view  of  those 
provisions? 

Mr.  Murphy.  We  believe  that  there  are  obvious  public  policy  rea- 
sons that  could  support  capping  levels  of  legal  fees  that  would  be 
awarded  in  bid  protests.  For  the  very  same  reason  that  there  are 
caps  on  legal  fees  paid  to  defenders  appointed  to  represent,  to  at- 
torneys representing  criminal  defendants  by  appointment,  or  cases 
in  which  the  Equal  Access  to  Justice  Act  applies.  What  we  do  not 
know  is  what  level  of  cap  is  fair  and  reasonable  both  for  the  public 
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at  large  which  is  ultimately  paying  those  fees  and  the  parties  who 
participate  in  the  system. 

We  do  not  have  any  work  on  that  so  we  cannot  speak  to  what 
level  of  cap  would  be  reasonable.  But  clearly  we  can  say  that  there 
are  strong  public  policy  reasons  for  such  a  cap. 

Senator  Levin.  On  the  bid  protest  issue,  we  have  a  company  in 
Michigan  which  won  an  Army  contract  back  in  December  of  1992, 
and  that  award  was  protested  by  another  company.  GAO  rec- 
ommended another  round  of  bids.  The  Michigan  company  won 
again.  Another  protest  was  filed.  This  time  the  award  was  sus- 
tained. Then  yet  another  company  filed  a  protest.  The  stay  on  per- 
formance was  finally  lifted  early  this  year,  more  than  a  year  after 
the  award,  but  now  a  third  protester  is  threatening  to  file  a  protest 
in  court.  These  delays  are  doing  severe  harm  to  the  employees  of 
this  company.  Is  there  anything  in  this  bill,  and  if  not,  should  there 
be,  relative  to  excessive  bid  protest  and  excessive  litigation,  or  is 
it  just  hopeless?  [Laughter.] 

Mr.  Murphy.  There  are  not  any  provisions  in  this  bill  that  would 
restrain  a  subsequent  protest  and  a  recompetition,  and  that  would 
prevent  the  kind  of  thing  that  your  constituent  is  experiencing.  For 
the  past  4  years  I  have  been  responsible  for  the  bid  protest  oper- 
ations of  the  General  Accounting  Office,  and  I  can  say  that  is  a  rel- 
atively rare  occurrence,  but  it  does  happen.  These  are  hotly  con- 
tested procurements,  particularly  at  a  time  when  resources  are 
dwindling.  Companies  are  fighting  for  market  share,  and  we  have 
seen  an  increased  number  of  procurements  over  the  last  several 
years,  protests  over  the  last  several  years.  I  think  last  year  alone 
we  received  somewhat  over  3000  bid  protests.  There  is  nothing  in 
this  bill  that  would  address  that  particular  situation,  and  all  I  can 
say  is  that  we  at  the  General  Accounting  Office  try  to  manage  the 
process  to  try  to  ensure  that  these  lengthy  delays  do  not  occur. 

Senator  Levin.  Thank  you.  Senator  Smith. 

Prepared  Statement  of  Senator  Smith 

Mr.  Chairman,  Senator  Glenn,  Senator  Thurmond  and  Senator  Roth,  I  am  pleased 
to  be  able  to  join  you  in  welcoming  our  witnesses  today. 

An  essential  part  of  moving  this  process  forward  is  seeking  and  receiving  the 
views  of  the  oversight  and  legal  communities  as  well  as  the  perspective  of  organiza- 
tions committed  to  long-term  reform  of  the  process.  These  organizations  are  well 
represented  this  afternoon  by  representatives  of  the  General  Accounting  Office,  the 
Inspector  General  of  the  Department  of  Defense,  the  American  Bar  Association  Sec- 
tion of  Public  Contract  Law,  and  the  Business  Executives  for  National  Security.  Our 
witnesses  should  be  able  to  tell  us  whether  the  approach  we  are  taking  in  S.  1587 
reflects  a  reasonable  trade-off  of  risks  and  benefits.  We  will  also  gain  insight  into 
additional  changes  we  should  consider  making  to  the  bill. 

Mr.  Chairman,  it  is  my  fervent  belief  that  we  should  attempt  the  most  ambitious 
reform  we  can  achieve.  We  must  resist  pressure  from  special  interests  to  lessen  the 
scope  of  our  effort  and  weaken  the  final  product.  Members  from  both  sides  of  the 
aisle  have  been  urged  not  to  include  certain  recommendations  of  the  Defense  De- 
partment Acquisition  Law  Advisory  Panel  in  our  legislation.  But  it  would  be  a  trag- 
edy if  the  good  work  of  the  panel  and  our  staffs  were  to  unravel  at  this  stage.  If 
we  do  not  step  up  to  the  task  now,  we  may  lose  a  unique  opportunity  to  achieve 
efficiencies  in  the  face  of  a  very  austere  defense  budget  climate. 

The  real  challenge  before  us  is  to  determine  the  proper  level  of  risk  we  can  as- 
sume in  our  efforts  to  improve  the  process  by  which  Federal  government  procures 
goods  and  services.  The  climate  to  objectively  examine  this  question  is  more  favor- 
able than  it  has  been  for  the  last  ten  years.  We  should  seize  this  opportunity  and 
move  an  effective  piece  of  legislation  as  expeditiously  as  possible. 

Again,  I  welcome  the  distinguished  witnesses  and  look  forward  to  their  testimony. 
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Senator  Smith.  Thank  you,  Mr.  Chairman.  Mr.  Murphy,  in  at- 
tempting to  bring  a  piece  of  legislation  up  that  deals  with  the  so- 
called  commercial  buying  practices  of  the  Federal  Government,  we 
inevitably  result  in  a  number  of  roadblocks  that  seem  to  further  so- 
cioeconomic goals  rather  than  the  procurement  process.  You  al- 
ready mentioned  in  response  to  a  question  the  "Buy  American"  pro- 
vision. You  might  also  talk  about  small  business  set  asides.  You 
might  talk  about  minority  contracts  and  so  forth.  How  consistent 
do  we  need  to  be  if  we  are  going  to  be  realistic?  As  you  probably 
know,  CBO  cannot  even  score  1587,  they  said,  because  they  just 
cannot  seem  to  come  up  with  any  savings,  which  is  not  a  very  good 
statement  for  a  piece  of  legislation  that  we  are  trying  to  get  passed. 
Is  that  the  reason?  Have  we  not  realistically  dealt  with  these  is- 
sues? 

Mr.  Murphy.  Recently  we  set  out  to  try  to  determine  for  our- 
selves what  the  actual  costs  were  for  these  programs  in  the  pro- 
curement system.  We  selected  a  number  of  companies  that  had 
both  commercial  lines  of  products  and  Government  lines  of  prod- 
ucts and  provided  the  similar  sorts  of  products  both  to  the  Govern- 
ment and  the  commercial  world,  thinking  that  we  could  examine 
those  companies  and  get  some  sense  of  what  the  expense  of  the  so- 
cioeconomic and  other  kinds  of  restraints  in  Government  purchas- 
ing were.  First,  we  had  to  find  companies  that  were  willing  to 
share  with  us  proprietary  data  about  their  commercial  product 
lines.  Ultimately,  I  think  we  boiled  that  down  to  about  12  compa- 
nies and  we  went  out  to  visit  them.  We  were  unable  to  verify  the 
costs,  the  additional  costs,  that  these  companies  incurred  in  doing 
business  with  the  Federal  Government  largely  because  they  do  not 
have  accounting  systems  that  capture  those  costs. 

We  interviewed  the  people  at  the  companies  who  were  familiar 
with  their  lines  of  business.  I  think  on  the  average,  those  who  were 
familiar  with  what  they  did  in  order  to  comply  with  Federal  Gov- 
ernment requirements  estimated  that  something  like  30  percent 
higher  costs  were  charged  to  the  Federal  Government  than  that 
their  costs  were  30  percent  higher  in  order  to  comply  with  Federal 
requirements  than  with  commercial  requirements.  But  we  could 
not  verify  that,  and  they  could  not  verify  it  for  us.  They  do  not  cap- 
ture that  data  in  the  accounting  systems  that  would  capture  it. 
They  said  to  us  it  would  be  too  expensive.  So  I  understand  why 
CBO  was  unable  to  quantify  the  cost  savings  from  this  bill  because 
they  are  very  difficult  to  get  your  hands  on. 

As  I  said  earlier  in  my  direct  testimony,  though,  what  we  do 
know  is  that  there  are  costs  there,  that  there  are  substantial  costs 
there,  but  you  cannot  quantify  them  with  any  exactitude. 

Senator  Smith.  Let  us  assume  that  there  are  costs  there  in  rela- 
tion to  those  items  that  I  mentioned.  So  if  that  is  the  case,  then, 
have  we  reached  in  your  opinion  the  necessary  level  of  consistency 
in  this  bill,  in  1587,  that  we  need  to  have?  I  might  as  well  put  you 
on  the  spot. 

Mr.  Murphy.  Well,  that  is  a  tough  one  because  there  are  obvi- 
ously other  provisions  of  law  that  raise  the  costs.  We  have  not 
looked  at  them  individually.  We  have  taken  this  bill  as  it  has  been 
presented  to  us,  and  we  think  that  it  represents  a  reasonable 
tradeoff,  but  we  really  cannot  speak  to  whether  there  are  costs  that 
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would  either  represent  a  more  consistent  approach  to  these  issues 
or  that  would  represent  a  better  tradeoff.  I  mean  the  American 
public  has  an  interest  in  many  of  those  socioeconomic  programs 
that  are  implemented  through  the  procurement  process,  and  we 
have  supported  those  over  the  years. 

Similarly,  a  lot  of  those  have  to  do  with  programs  that  are  de- 
signed to  prevent  abuse  and  fraud  in  the  system.  They  have  costs, 
too.  The  question  is  where  is  the  proper  tradeoff,  and  we  do  not 
have  a  report  to  tell  you  where  that  is. 

Senator  Smith.  Let  me  focus  on  one  very  specific  area,  and  one 
statute  that  is  not  included  in  the  acquisition  threshold  of  $100,000 
is  Davis-Bacon.  Based  on  your  work  at  GAO,  would  you  recommend 
bringing  the  Davis-Bacon  Act  under  the  threshold,  under  the  new 
threshold  of  $100,000? 

Mr.  Murphy.  I  am  not  familiar  with  work  that  we  have  done  on 
Davis-Bacon,  Senator  Smith.  If  we  have  work  which  would  allow 
us  to  make  that  recommendation,  I  would  be  happy  to  provide  it 
for  the  record. 

Senator  Smith.  So  you  have  no  numbers  or  studies  that  would 
give  us  any  indication  of  whether  we  would  save  or  lose  money 
with  the  $100,000  threshold  on  Davis-Bacon? 

Mr.  Murphy.  Not  that  I  can  address  today. 

Senator  Smith.  Is  there  anything  that  you  could  address  for  the 
record? 

Mr.  Murphy.  About  Davis-Bacon?  Not  today,  but  I  would  be 
happy  to  go  back  to  the  General  Accounting  Office  and  see  what 
work  we  have  had  underway  that  would  allow  me  to  supplement 
the  record. 

Senator  Smith.  Do  you  believe  that  there  are  any  areas  of  reform 
that  we  have  missed  in  this  bill?  I  think  largely  we  have  focused 
on  contract  formation.  I  think  that  is  probably  accurate.  What  have 
we  missed?  Have  we  missed  anything  that  we  ought  to  look  at  in 
a  little  more  detail  and  amend? 

Mr.  Murphy.  Well,  what  you  have  addressed  is  the  front  end  of 
the  system  for  small  items  largely.  You  have  addressed  the  com- 
mercial product  items,  and  you  have  addressed  the  $100,000 
threshold  for  small  purchase  procedures.  As  I  said  earlier  in  re- 
sponse to  questions  from  Senator  Roth,  this  bill  does  not  address 
management  of  large  system  acquisitions.  That  is  an  area  that  has 
been  of  concern  for  many,  many  years  at  GAO  and  we  have  issued 
lots  of  reports  on,  many  of  which  were  summarized  in  the  letter 
that  we  provided  to  Senator  Roth.  That  is  just  an  area  that  is  not 
addressed  today. 

Senator  Smith.  In  this — one  final  question — in  this  electronic 
data  interchange  system — I  think  someone  asked  you  a  question 
about  that — you  responded  briefly  to  it.  I  wanted  you  to  respond  to 
it  again  in  terms  of  the  possibility  of  fraud  with  so  many  people 
accessing  a  system.  We  all  want  to  reduce  paperwork.  That  is  for 
sure.  But  what  is  the  danger  of  fraud  in  a  system  like  that? 

Mr.  Murphy.  We  have  not  examined  the  potentiality  for  fraud. 
In  fact,  in  thinking  about  the  sort  of  electronic  commerce  that  we 
have  been  looking  at,  nothing  comes  immediately  to  mind  that 
would  provide  a  substantial  potential  for  fraud.  What  the  compa- 
nies that  we  have  talked  to  do  is  they  find  out  about  buys  rather 
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than  doing  the  hardware  through  the  Commerce  Business  Daily.  I 
am  sorry.  Go  ahead. 

Senator  Smith.  No;  I  am  sorry  I  interrupted  you.  I  was  just  going 
to  say  one  small  business  would  be  able  to  essentially  access  all 
Federal  agencies,  would  they  not? 

Mr.  Murphy.  Exactly  right,  and  they  would  be  able  to  provide 
bids  on  goods  throughout  the  Government  where  they  thought  they 
had  products  that  could  meet  the  needs  of  those  agencies.  And  the 
small  business  community  is,  we  understand,  both  excited  and  anx- 
ious to  participate  in  that  process.  There  is  concern  that  by  raising 
the  small  business  threshold  to  $100,000  that  agencies  will  rely 
less  on  the  Commerce  Business  Daily  and  that  small  businesses 
will  not  be  as  aware  of  agencies'  desire  for  goods  and  services  that 
they  can  provide.  The  real  advantage  to  electronic  commerce  is  that 
it  is  going  to  provide  a  much  larger  network  for  companies  to  find 
out  about  the  marketplace. 

Senator  Smith.  Thank  you.  Thank  you,  Mr.  Chairman. 

Senator  Pryor.  I  just  asked  Senator  Bingaman  who  is  running 
this  show  now.  Thank  you,  Mr.  Chairman. 

Senator  Smith.  You  have  got  the  majority.  It  has  got  to  be  one 
of  you  two. 

Senator  Pryor.  I  will  have  a  couple  of  questions.  I  am  sorry  I 
missed  your  testimony.  I  would  like  to  ask,  Mr.  Chairman,  that  the 
short  statement  I  have  be  placed  in  the  record  at  the  appropriate 
place. 

[The  prepared  statement  of  Senator  Pryor  follows:] 

Prepared  Statement  of  Senator  Pryor 

Chairman  Glenn  and  Chairman  Nunn,  I  again  want  to  comment  you  both  for 
seeking  to  improve  our  outdated  federal  procurement  system.  I  support  your  efforts 
and  look  forward  to  working  with  you  both  on  this  important  legislation. 

I  want  to  highlight  two  matters  that  I  think  will  improve  S.  1587  and  make  it 
an  even  better  reform  measure. 

First,  I  want  to  commend  the  GAO  for  its  excellent  report  on  government  contrac- 
tors that  was  released  last  week.  The  report  discusses  the  savings  that  can  occur 
when  agencies  simply  conduct  a  cost-comparison  between  private  contractors  and 
Federal  employees.  I  want  to  explore  this  issue  with  both  Committees  and  perhaps 
add  a  provision  to  S.  1587  to  require  such  cost  studies. 

Second,  I  am  delighted  by  the  GAO's  testimony  that  makes  very  clear  their  strong 
opposition  to  the  provisions  in  the  bill  that  weaken  the  operational  testing  system 
at  DOD.  While  I  support  S.  1587  overall,  I  do  not  support  the  provisions  in  the  bill 
that  remove  the  requirement  for  tough,  independent  operational  testing  and  I  am 
glad  that  the  GAO  agrees.  I  hope  to  explore  the  present  state  of  operational  testing 
in  an  up-coming  hearing  and  I  also  hope  that  we  can  change  S.  1587  in  a  way  that 
will  improve  OT&E  instead  of  weaken  it. 

Again,  I  commend  both  Committees  for  this  legislation  and  I  look  forward  to 
working  with  you  on  this  effort. 

Senator  Pryor.  The  question  I  have  relates  to  operational  test- 
ing. I  notice  that  my  colleague,  Senator  Roth,  asked  some  very  good 
questions  about  this  a  moment  ago.  Would  you  please,  Mr.  Murphy 
or  Mr.  Cooper,  would  you  please  state  exactly  why  you  feel  that  the 
testing  provisions  testing  are  harmful?  Did  you  state  that  in  your 
opening  statement? 

Mr.  Cooper.  It  is  not  in  the  statement  but  in  response  to  a  ques- 
tion. We  do  not  think  the  current  provisions  are  harmful.  There  is 
a  waiver  provision  there  for  the  Secretary  to  use  when  the  need 
arises.  To  repeat  what  I  have  said  earlier,  we  think  the  current 
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rovisions  on  testing  are  sound  management  control,  and  they  can 
elp  the  acquisition  process  and  not  be  an  intrusion  the  way  they 
are  viewed  by  some  parties. 

Senator  Pryor.  Now  I  am  talking  about  the  language  in  1587. 
Now  are  you  saying  that  those  provisions  on  testing  are  adequate? 
Mr.  Cooper.  No,  the  existing. 
Senator  Pryor.  No,  the  existing. 
Mr.  Cooper.  The  existing. 

Senator  Pryor.  I  apologize.  I  did  not  phrase  that  clearly.  Would 
you  please  cite  for  the  Committee  why  you  think  that  the  S.  1587 
language  on  testing  is  lacking  or  harmful? 

Mr.  Murphy.  Senator  Pryor,  Bill  Woods,  who  has  been  working 
with  a  number  of  our  evaluators  in  this  particular  subject,  if  it 
would  be  all  right,  would  like  to  address  this  question. 
Senator  Pryor.  Thank  you,  Mr.  Woods.  Thank  you. 
Mr.  WOODS.  There  are  two  things  that  are  most  troubling. 
Senator  Pryor.  I  know  that  Senator  Glenn  and  Senator  Nunn 
are  not  here,  but  I  want  you  to  speak  loudly  enough  that  they  will 
hear  you  wherever  they  are  because  I  hope  they  are  going  to  hear 
me  

Mr.  Woods.  I  will  try  to  do  that,  Senator  Pryor. 
Senator  Pryor  [continuing].  Subsequent  to  this.  [Laughter.] 
Mr.  Woods.  There  are  two  illustrations  I  would  like  to  point  out 
of  areas  that  are  most  troublesome.  One  is  on  the  waiver  of  provi- 
sion for  live  fire  testing.  The  provisions  in  S.  1587  would  allow 
those  waivers  for  live  fire  testing  to  occur  early  on  in  the  process, 
in  the  development  phase  of  an  acquisition  of  a  weapons  system. 
I  am  sorry.  That  is  the  current  law  provision.  The  provisions  of  S. 
1587  would  allow  that  to  occur  later  on  in  the  process,  and  we  do 
not  think  that  is  an  appropriate  time.  We  think  that  early  on  in 
the  process  the  developers  of  weapons  systems  should  be  able  to  de- 
cide on  what  the  appropriate  testing  provisions  are  in  the  live  fire 
area,  and  we  would,  therefore,  oppose  that  in  1587. 

Senator  Pryor.  Do  you  have  an  example?  I  mean,  is  there  any 
example  that  we  might  cite?  For  the  record  I  would  like  to  ask  you 
to  supply  maybe  1  or  2  examples  where  had  we  intervened  at  an 
earlier  stage,  we  could  have  salvaged  paying  out  all  the  money  to 
build  a  faulty  weapon. 

Mr.  Woods.  We  would  be  happy  to  take  a  look.  We  have  a  num- 
ber of  reports  that  have  looked  at  that. 
Senator  Pryor.  I  would  appreciate  that. 
Mr.  Woods.  Certainly. 

Senator  Pryor.  If  you  would  supply  that  for  the  record,  sir. 
Senator  Pryor.  And  now  your  second  concern. 
Mr.  Woods.  The  other  area  is  the  oversight  area.  One  of  the  pro- 
visions in  S.  1587  would  provide  that  for  high  value  systems,  it 
!  would  not  be  a  requirement  for  live  fire  testing.  Right  now  if  DOD 
;  wants  to  avoid  live  fire  testing,  there  is  a  provision  for  them  to  do 
j  that.  They  can  waive  that.  But  those  waiver  requirements  require 
that  Congress  be  advised  of  that  so  that  if  those  current  provisions 
I  that  exist  in  S.  1587  were  passed,  that  oversight  area  would  be 
|  greatly  diminished,  and  we  think  that  that  is  inappropriate,  that 
•  those  particular  systems,  those  high  value  systems,  are  the  ones 
where  we  really  need  the  most  congressional  attention. 
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Senator  Pryor.  Mr.  Chairman,  I  have  to  go  now,  but  I  have  some 
other  questions  for  the  record.  Are  we  going  to  leave  the  record 
open  to  allow  for  some  written  questions  to  follow? 

Senator  BlNGAMAN.  Well,  I  have  no  instructions  from  any  of  the 
various  chairmen,  but  I  

Senator  Pryor.  You  can  just  do  what  you  want  to.  [Laughter.] 

Senator  BlNGAMAN.  We  will  leave  the  record  open  til  the  end  of 
the  week.  How  is  that? 

Senator  Pryor.  Thank  you  very  much.  Thank  you,  sir. 

Senator  BlNGAMAN.  Gentlemen,  I  did  not  have  any  questions  at 
this  time.  I  think  you  got  very  thoughtful  testimony  here.  I  appre- 
ciate it  very  much.  But  why  do  we  not  go  to  the  second  panel? 
Thank  you  very  much. 

Mr.  Murphy.  Thank  you. 

Senator  BlNGAMAN.  I  guess  we  are  going  to  do  panels  2  and  3 
as  a  group,  if  the  Inspector  General  could  come  forward  and  also 
Mr.  Kinlin  and  Mr.  Pages.  OK.  We  will  next  hear  from  Derek 
Vander  Schaaf,  who  is  the  Deputy  Inspector  General  of  the  Depart- 
ment of  Defense,  the  Acting  Inspector  General.  Mr.  Vander  Schaaf 
has  appeared  before  our  Committee  many  times  on  acquisition  re- 
form and  other  subjects.  He  has  a  well  deserved  reputation  for 
independence  and  professionalism,  and  we  very  much  appreciate 
him  giving  us  his  views.  After  he  testifies,  we  will  hear  from  Mr. 
Donald  Kinlin,  who  is  the  chairman  of  the  Public  Contract  Law 
Section  of  the  ABA,  and  Mr.  Erik  Pages  of  the  Business  Executives 
for  National  Security,  the  BENS  organization.  As  I  noted  in  open- 
ing remarks,  the  ABA  has  played  a  significant  role  in  this  acquisi- 
tion reform.  We  appreciate  their  efforts  on  this  bill.  We  also  wel- 
come Mr.  Pages.  BENS  has  provided  our  Committee  with  very  use- 
ful analysis  for  several  years  on  defense  management  issues,  and 
we  appreciate  all  of  your  witnesses  being  here. 

Mr.  Vander  Schaaf,  why  do  you  not  go  ahead? 

TESTIMONY  OF  DEREK  VANDER  SCHAAF,1  DEPUTY 
INSPECTOR  GENERAL,  DEPARTMENT  OF  DEFENSE 

Mr.  Vander  Schaaf.  Thank  you,  Senator  Bingaman.  I  am  not 
going  to  read  my  entire  statement.  I  think  I  will  just  make  some 
comments  about  my  statement  and  read  some  portions  of  it  be- 
cause, in  the  process  of  getting  ready  for  this  testimony,  I  came 
across  a  couple  of  other  things  in  this  bill  that  bother  me  or  that 
I  want  to  comment  on. 

First,  I  want  to  tell  you  and  the  Committee  members  that  the 
Department  of  Defense  has  been  most  helpful  in  allowing  us  to 
comment  and  be  involved  in  the  acquisition  reform  process  as  it 
has  gone  forward.  In  fact,  I  think  I  have  been  so  involved  in  it  and 
have  so  much  paper  on  acquisition  reform,  I  may  have  to  move  out 
of  the  office  to  get  away  from  all  the  paper  and  the  people  running 
in  with  it  all  the  time.  But  I  also  want  to  second  the  thought,  I 
think,  that  Senator  Roth  provided  earlier  in  this  hearing  that  this 
is  sort  of  a  first  major  step  in  a  journey  that  will  require  some  cul- 
tural change  in  the  business  practices  at  the  Department  of  De- 


1The  prepared  statement  of  Mr.  Vander  Schaaf  appears  on  page  189. 
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fense  if  we  are  to  make  this  process  really  successful,  more  than 
some  minor  changes  in  the  law. 

I  guess  from  my  point  of  view  and  from  what  I  do  I  have  to 
stress  the  financial  risks  that  are  involved  in  the  procurement 
process  in  the  Department  of  Defense,  and  that  is  very  important. 
It  is  also  important  to  keep  in  mind  that  certain  aspects  of  defense 
acquisition  will  be  there  forever.  The  Government  will  always  want 
to  get  the  goods  and  services  in  the  quality  that  it  specifies  in  its 
contracts  and  we  in  Government  will  always  want  to  provide  every- 
body who  is  qualified  to  supply  whatever  good  or  service  we  are 
purchasing  with  an  opportunity  to  compete  for  our  business. 

Our  audit  and  acquisition  systems  today  are  operating  under 
rules  which  are  much  more  stringent  than  those  being  proposed  for 
commercial  acquisitions  but  they  indicate  that  DOD  procurements 
present  enormous  financial  risk  because  of  the  sheer  number  of 
suppliers,  the  diversity  of  the  products  we  buy,  and  the  large  sums 
expended.  In  my  statement  I  make  reference  to  the  issue  of  product 
quality  and  product  substitution  where  we  have  many,  many  ongo- 
ing criminal  cases.  Over-pricing  in  defense  contracts  also  has  his- 
torically been  a  problem  and  so  has  mischarging.  And  then  we  have 
had  a  tremendous  problem  with  contracting  for  services  throughout 
the  Federal  Government.  Abuse  of  task  order,  delivery  order,  and 
time  and  material  contracts  have  led  to  millions  of  dollars  of  waste 
each  year. 

The  point  is  that,  while  we  work  to  simplify  the  acquisition  proc- 
ess, we  need  to  maintain  internal  and  managerial  controls  to  en- 
sure the  continued  integrity  of  the  reform  measures  and  minimize 
financial  risks.  I  want  to  go  on  to  say  that  we  support  the  two  basic 
thrusts  of  this  legislation,  that  is,  creating  a  simplified  acquisition 
threshold  at  $100,000  and  liberalizing  the  definition  of  a  commer- 
cial product. 

Now  some  of  the  specific  concerns  that  are  in  this  legislation  that 
I  want  to  talk  to  today  are  as  follows.  The  first  one  is  audit  rights 
and  audit  access  to  records.  When  we  looked  at  S.  1587,  or  when 
I  did  the  first  time,  I  was  pleased  because,  unlike  some  of  the  other 
legislation,  it  still  allowed  an  audit  right  on  a  commercial  purchase 
if  certain  circumstances  were  present.  Obviously,  we  as  auditors  do 
not  look  at  fixed  price  commercial  purchases  except  on  a  very,  very 
rare  occasion.  But  occasionally  we  will  want  to  look  to  see  if  the 
information  provided  to  the  Government  shows  that  the  item  was, 
in  fact,  commercial.  We  support  the  thrust  of  S.  1587,  but  I  have 
a  concern  about  the  exact  language.  The  bill  provides  that  we  have 
the  right  to  examine  all  information  provided  by  the  company  with 
respect  to  this  contract,  and  then  it  goes  on  with  Part  2,  and  access 
to  all  books  and  records  relating  of  such  offer  or  contract  or  sub- 
contract that  directly  relate  to  such  information. 

The  problem  in  our  business  is  that  when  we  go  to  audit,  it  is 
not  generally  what  we  find  that  was  given  to  the  Government  that 
is  necessarily  in  error,  it  is  what  was  not  given  to  the  Government, 
particularly  when  you  are  looking  at  commercial  and  commercial 
pricing  and  that  sort  of  thing.  So  I  recommend  you  take  a  look  at 
the  section  of  S.  1587  where  it  says  that  anything  we  look  at  in 
terms  of  audit  has  to  be  "directly  related"  to  the  information  pro- 
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vided.  I  would  simply  say  "related",  and  we  would  avoid  a  potential 
problem. 

The  General  Accounting  Office  just  addressed  the  issue  of  a  price 
reduction  provision,  and  my  thoughts  on  a  price  reduction  provision 
are  different  than  the  General  Accounting  Office's  testimony. 

I  think  that  we  should  probably  retain,  as  you  have  in  the  stat- 
ute, a  price  reduction  provision.  First  of  all,  there  is  not  a  lot  of 
sense  in  doing  any  auditing  in  terms  of  commercial  products  if 
there  is  no  remedy  in  the  law.  In  other  words,  if  you  cannot  recover 
any  funds  that  were  received  as  a  result  of  providing  the  Govern- 
ment with  bad  information,  I  am  not  sure  it  makes  any  sense  to 
have  the  audit  right,  and  I  realize  there  is  some  downside  there, 
but  I  would  retain  that  price  reduction  provision. 

Second,  the  legislation  as  you  currently  have  it  drafted,  I  believe, 
is  sound.  But  the  administration  wants  you  to  add  the  term  "man- 
datory" to  the  words  "presumption  of  price  reasonableness."  In 
other  words,  if  you  have  a  commercial  product,  it  would  be  manda- 
tory upon  the  contracting  officer  to  say  that  the  price  is  fair  and 
reasonable.  I  think  we  have  a  lot  of  very  capable  contracting  offi- 
cers. We  sent  them  to  school,  bought  them  lots  of  books,  and  told 
them  how  to  do  this  job.  They  ought  to  have  the  good  sense  to 
know  when  they  need  additional  information  to  ensure  that  the 
Government  is  protected. 

I  explain  in  my  statement  in  more  detail  why  I  would  not  use 
the  word  "mandatory  presumption  of  price  reasonableness."  I  agree 
there  ought  to  be  a  presumption  of  price  reasonableness  in  a  com- 
mercial product,  in  a  commercial  purchase,  but  one  ought  not  make 
the  contracting  officer  mandatorily  assume  that  or  I  am  afraid  you 
are  going  to  get  into  a  situation  where  they  will  not  do  price  analy- 
sis, and  we  will  end  up  with  some  egg  in  our  faces  on  particular 
contracts. 

I  want  to  also  emphasize  contract  advisory  and  assistance  serv- 
ices in  the  definition  and  the  business  relating  to  time  and  mate- 
rial contracts  or  task  order  contracts.  There  is  an  opportunity  for 
significant  abuse  in  this  area.  There  is  a  tendency  on  task  order 
contracts  to  bundle  them.  In  other  words,  you  write  a  big,  open- 
ended  task  order  contract  which  in  reality  will  contain  many,  many 
individual  work  products  which  should,  in  fact,  be  competed  so  that 
various  contractors  have  an  equal  opportunity  to  sell  their  services 
in  those  areas. 

The  current  situation  already  concerns  me.  If  you  write  one  of 
those  open-ended  contracts,  it  goes  on  and  develops  a  life  of  its 
own,  and  sometimes  the  work  to  be  done  under  the  contract  runs 
far  and  wide,  although  there  are  other  sources  for  this  extra  work, 
but  the  individual  contractor  that  initially  won  the  award  contin- 
ues to  receive  all  the  work.  I  discuss  that  scenario  in  my  prepared 
remarks. 

We  also  have  a  concern  with  respect  to  unallowable  costs  as  they 
are  treated  in  S.  1587.  Again,  we  like  S.  1587  because  it  does  not 
withdraw  the  listing  of  statutorily  unallowable  items  that  are  unal- 
lowable for  charging  to  Government  contracts.  I  am  referring  to 
such  things  as  alcohol,  parties,  certain  travel,  and  other  functions 
and  items  which  were  specifically  spelled  out  in  law  in  the  1980's 
after  some  very  serious  abuses  took  place.  In  fact,  I  think  2  weeks 
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ago  Senator  Sasser  held  some  hearings  again  on  these  kinds  of 
things,  and  I  think  S.  1587  is  good  in  that  it  does  not  withdraw 
from  statute  those  unallowable  cost  provisions. 

Unfortunately,  S.  1587  increases  the  threshold  where  these  pro- 
visions would  apply,  and  they  would  not  apply  to  contracts  under 
$500,000.  I  think  that  is  wrong.  I  would  leave  that  threshold  at  the 
$100,000  level  where  these  unallowable  costs  can  be  identified  and 
recovered  if  they  are,  in  fact,  charged  to  a  Government  contract. 

A  lot  of  questions  have  come  up  with  respect  to  operational  test- 
ing. I  address  that  on  page  8  of  my  statement.  We  support  the  idea 
that  contractors  should  have  an  opportunity  to  provide  limited  sup- 
port in  operational  testing  and  evaluation.  We  are  concerned  about 
the  sections  in  the  bill  that  deal  with  live  fire  testing.  We  think 
there  are  some  significant  changes  in  there  that  probably  go  too 
far.  For  the  most  part,  though,  I  do  not  have  as  large  a  concern 
with  respect  to  the  role  of  the  Director  of  Operational  Test  and 
Evaluation  as  the  GAO  indicated  in  their  testimony. 

With  respect  to  warranties,  we  believe  that  this  legislation  needs 
to  contain  a  warranty  provision.  In  fact,  S.  1587  does.  Your  war- 
ranty provision  in  Section  2402  of  the  proposed  legislation  is  good. 
It  is  particularly  important  when  you  deal  with  commercial  ven- 
dors. In  fact,  most  commercial  vendors  do  provide  warranties  as 
part  of  their  normal  practice,  and  we  believe  the  language  in  the 
bill  is  a  sensible  approach  in  that  area. 

With  respect  to  the  Contract  Disputes  Act,  I  have  some  difficulty 
with  the  language  in  the  bill  there.  Currently,  under  the  Contract 
Disputes  Act,  if  a  contractor  puts  in  a  claim  under  the  Act  against 
the  Government  and  the  claim  is  for  more  than  $50,000,  the  con- 
tractor must  certify  that  claim.  Your  bill  would  raise  the  threshold 
to  $100,000  and  I  see  no  reason  to  raise  that  threshold.  When  one 
makes  a  claim  on  the  Government,  it  ought  to  be  valid.  When  I 
take  a  trip  and  the  cost  is  $10,  I  sign  that  to  the  best  of  my  belief 
and  knowledge  these  are  the  costs  that  I  incurred  in  this  trip  and 
I  can  support  those  costs.  I  think  the  same  thing  should  be  done 
under  the  Contract  Disputes  Act.  We  ought  not  to  get  into  a  lot  of 
frivolous  claims  under  $50,000  that  do  not  have  to  be  certified.  I 
certainly  would  not  raise  that  certification  level. 

Maybe  I  should  read  the  sections  of  my  prepared  remarks  on 
page  11  that  deal  with  maximizing  the  commercial  process,  because 
I  am  strongly  in  favor  of  increasing  the  Government's  ability  to  get 
access  to  world  class  suppliers,  if  you  will,  in  the  commercial  mar- 
ketplace. I  do  not  think  this  bill  goes  nearly  far  enough  in  that 
area.  There  are  a  lot  of  things  that  we  can  do  to  enhance  that.  To 
illustrate  why  I  say  it  does  not  go  far  enough,  let  me  turn  to  some 
of  the  points  that  I  make  in  my  statement.  For  example,  we  con- 
tinue to  set  aside  all  awards  for  small  business  and  are  willing  to 
continue  to  pay  price  differentials  and  other  things  for  all  contracts 
under  $100,000. 

I  believe  that  we  ought  to  exempt  all  of  the  simplified  acquisition 
contracts  from  most  of  these  socioeconomic  laws.  I  realize  this  is  a 
very  contentious  issue  here  in  Congress,  but  if  you  are  going  to  go 
commercial,  you  better  go  completely  commercial.  Otherwise  you 
are  not  going  to  get  there.  There  are  just  too  many  laws,  and  I 
have  a  lot  of  examples  I  can  give  you  in  terms  of  criminal  inves- 
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tigations,  et  cetera,  involving  the  Buy  American  Act,  Davis-Bacon, 
Walsh  Healy  Service  Contracting,  various  special  set-asides  for  cer- 
tain kinds  of  products  and  so  forth,  where  I  think  at  below 
$100,000  we  ought  not  to  include  those  kind  of  provisions  in  our 
contracting  process.  We  would  still  cover  the  vast  bulk  of  the  dollar 
value  of  the  contracts  the  Department  awards.  Only  15  percent  of 
the  dollars  that  we  put  on  contracts  each  year  would  be  uncovered, 
but  85  percent  of  the  total  dollars  would  still  be  covered  if,  in  the 
wisdom  of  the  Congress,  you  saw  it  necessary  to  continue  with 
these  social-economic  provisions  of  law. 

I  guess  what  I  am  boiling  this  down  to  is  they  are  just  not  com- 
patible with  prevailing  commercial  practice.  They  only  serve  to  pre- 
vent DOD  from  using  commercial  practices  to  buy  its  goods  and 
services  from  recognized  quality  vendors  at  lowest  prices. 

In  summary,  I  look  forward  to  acquisition  reform  with  hope  and 
caution.  In  the  euphoria  to  dismantle  the  impediments  to  simplify- 
ing the  acquisition  process,  we  should  look  closely  at  the  value  of 
time  tested  statutes  that  have  long  protected  the  Government's  in- 
terests. We  should  retain  those  provisions  that  provide  the  nec- 
essary level  of  oversight  to  ensure  the  continued  integrity  of  the 
procurement  system.  That  concludes  my  prepared  remarks  and  I 
will  await  your  questions.  Thank  you. 

Chairman  Glenn.  Mr.  Kinlin. 

TESTIMONY  OF  DONALD  J.  KINLIN,  ESQ.,  CHAIRMAN,  PUBLIC 
CONTRACT  LAW  SECTION,  AMERICAN  BAR  ASSOCIATION, 
DAYTON,  OH 

Mr.  Kinlin.  Thank  you.  Chairman  Glenn,  Senator  Roth,  mem- 
bers of  the  Committee,  I  bring  you  greetings  from  Dayton,  Ohio, 
home  of  the  National  Aviation  Hall  of  Fame. 

Chairman  Glenn.  Hey,  glad  to  get  that  commercial  in  there. 

Mr.  Kinlin.  As  the  chair  of  the  Section  of  Public  Contract  Law, 
I  would  like  to  emphasize  that  our  organization  is  a  professional 
organization,  not  an  industry  association.  Our  members  and  our 
governing  council  include  representatives  from  the  Government, 
private  bar,  corporations,  and  academia.  The  Section  endorses  the 
overall  objectives  of  S.  1587  but  has  suggested  several  refinements 
to  the  bill.  Today  I  would  like  to  briefly  discuss  5  points  in  the  Sec- 
tion's comments  and  then  submit  the  entire  comments  for  the 
record. 

The  first  item  I  would  like  to  discuss  is  on  page  50  of  the  Sec- 
tion's comments,  and  it  relates  to  the  statutory  definition  of  a 
claim.  And  just  as  a  little  bit  of  the  background  for  the  Committee 
may  or  may  not  recall  that  after  the  Contract  Disputes  Act  was 
passed  in  1978  and  for  at  least  10  years  individuals  in  the  process 
understood  and  knew  who  was  required  to  certify  a  claim.  And 
then  we  had  some  court-made  interpretations  of  the  act  culminat- 
ing in  a  Grumman  decision  which  created  a  lot  of  turmoil  in  the 
procurement  process.  I  understand  that  well  over  400  cases  were 
involved  in  trying  to  clarify  this  situation  and  finally  Congress  had 
to  intervene  and  pass  some  legislation  defining  who  can  certify  a 
claim. 

Once  that  was  settled,  we  now  have  a  new  case  before  that  came 
out  of  the  Court  of  Appeals  for  the  Federal  Circuit,  Dawco  Con- 
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struction,  which  is  a  judicially  created  in-dispute  rule  that  again 
has  thrown  the  process  in  turmoil  and  there  are  literally  hundreds 
of  cases  that  are  involved  with  this  type  of  problem.  This  judicially 
created  in-dispute  requirement  for  matters  to  be  claims  under  the 
Contract  Disputes  Act  has  had  a  serious  effect  on  the  remedial  pur- 
poses of  the  act  as  well  as  on  the  encouragement  of  settlements. 
And  in  the  process  of  the  comprehensive  reform  of  procurement  law 
envisioned  by  S.  1587,  the  Section  recommends  that  a  statutory 
definition  of  claim  for  purposes  of  the  Contract  Disputes  Act  be 
adopted.  And  we  have  drafted  a  proposed  definition  on  page  51  of 
my  testimony. 

Essentially,  the  reason  behind  this  again,  there  is  just  a  lot  of 
resources  wasted,  judicial,  Government,  private  bar  and  the  cor- 
porate world.  The  people  out  there  involved  in  this  need  your  help 
in  that  area. 

OK.  The  next  issue  that  I  would  like  to  address  is  the  sanctions 
for  frivolous  protest  which  I  talk  about  on  page  32  of  the  testimony. 
Essentially,  the  Section  opposes  these  provisions  because  these  pro- 
visions very  likely  will  generate  substantial  collateral  litigation 
that  will  add  further  cost  and  burden  to  the  process,  and,  two, 
there  is  no  evidence  that  frivolous  protests  are  a  problem  requiring 
legislative  intervention. 

An  opportunity  for  recovering  costs  against  those  filing  frivolous 
protests  creates  a  tempting  incentive  to  commence  potentially  cost- 
ly litigation  over  whether  a  particular  protest  is  or  is  not  frivolous. 
Where  a  protest  is  not  sustained  or  is  withdrawn,  there  would  be 
the  prospect  for  continuing  litigation  over  whether  the  protest 
should  have  been  brought  at  all  or  withdrawn  sooner.  Protesters 
who  decide  after  discovery  that  they  are  unlikely  to  prevail  but 
fearing  motions  for  sanctions  if  they  withdraw  their  claims  may  opt 
to  tough  it  out  rather  than  admit  error. 

Where  a  protester  does  withdraw  and  a  sanctions  motion  is  filed, 
then  there  must  then  be  a  hearing  on  whether  the  case  was  frivo- 
lous and  whether  sanctions  should  be  imposed  when  otherwise  the 
case  would  be  over.  There  is  also  the  prospect  of  the  intervenor's 
counsel  raising  this  and  allowing  it  further  draw  out  the  protest 
process.  We  analogize  on  page  35  of  my  testimony  to  the  U.S.  Dis- 
trict Court  rules  under  the  Federal  Rules  of  Civil  Procedure,  Rule 
11,  where  again  that  sounded  like  a  good  idea  when  it  was  passed, 
but  it  resulted  in  so  much  collateral  litigation  that  they  finally  had 
to  amend  the  rule  and  provide  a  safe  harbor  from  such  sanctions. 

Establishing  a  mechanism  that  introduces  a  further  layer  of  liti- 
gation into  the  protest  arena  is  hardly  consistent  with  the  desire 
to  streamline  and  reform  the  process.  Given  the  very  instances 
where  frivolous  protests  have  been  filed  and  the  Government's  lack 
of  success  when  moving  to  dismiss  protest  as  frivolous,  public  re- 
sources could  be  better  spent  than  in  litigation  over  sanction  is- 
sues. Moreover,  the  GAO  and  the  GSBCA  are  set  up  to  resolve  bid 
protests  quickly  and  imposing  new  sanctions  device  and  the  attend- 
ant litigation  runs  counter  to  that  fundamental  notion. 

Now  just  briefly,  in  summary,  as  far  as  the  Section  has  been  able 
to  discover,  out  of  over  2,000  protests  with  the  GSBCA,  the  frivo- 
lous protest  issue  has  been  alleged  in  only  28  cases.  As  far  as  be- 
fore GAO,  Mr.  Murphy  stated  earlier  they  had  about  3000  protests 
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last  year,  we  understand  that  that  is  about  average  each  year. 
Nearly  a  half  of  those  are  just  summarily  dismissed  at  the  very  be- 
ginning of  the  protest  process,  but  not  including  those  types  of  is- 
sues— usually  those  involve  jurisdiction  or  some  other  issue  that  is 
relatively  easy  to  resolve — but  even  setting  aside  these  early  dis- 
missals and  there  are  very  few  cases  which  really  can  truly  be  de- 
scribed as  raising  the  issue  of  frivolousness,  and  during  the  past 
three  years,  we  can  only  find  5  cases  at  GAO  suggesting  that  issue. 

Now,  the  other  problem  with  the  additional  sanctions,  they  may 
deter  even  legitimate  protest,  and  if  we  assign  a  substantial  finan- 
cial risk  to  initiating  a  bid  protest,  then  we  could  have  a  chilling 
effect  on  the  remedy  available  to  Government  contractors,  particu- 
larly the  smaller  ones.  In  conclusion,  we  believe  that  monetary 
sanctions  for  frivolous  protests  is  a  solution  in  search  of  a  problem. 
We  are  very  concerned  that  legislation  requiring  or  authorizing 
such  sanctions  would  create  problems  far  more  serious  than  the 
purported  problems  it  seeks  to  address.  This  will  be  the  future  tur- 
moil in  the  procurement  process  that  we  would  like  to  avoid. 
Frankly,  the  only  people  that  would  benefit  from  this  would  prob- 
ably be  the  lawyers  and  not  the  system. 

Chairman  Glenn.  Thank  you.  Are  you  finished,  Mr.  Kinlin? 

Mr.  Kinlin.  Just  two  more  items. 

Chairman  Glenn.  OK.  Fine.  Sorry. 

Mr.  Kinlin.  Next  item  I  just  want  to  cover  is  on  page  18  in  the 
submittal  and  talks  about  the  Sections  1421  and  1422  and  1437  of 
S.  1587  would  implement  the  recommendations  of  the  Section  800 
Advisory  Panel  and  the  National  Performance  Review  that  all  judi- 
cial protest  remedies  be  consolidated  in  the  United  States  Court  of 
Federal  Claims.  The  jurisdiction  that  the  district  courts  have  exer- 
cised in  a  disappointed  bidder  cases  since  the  1971  Scanwell  case 
would  be  eliminated. 

The  Section  opposes  the  proposed  consolidation  of  judicial  rem- 
edies in  the  Court  of  Federal  Claims.  We  would  instead  clarify  the 
concurrent  jurisdiction  of  the  courts  in  this  area  to  eliminate  con- 
tinuing uncertainty  in  the  law  and  to  ensure  that  both  the  district 
courts  and  the  Court  of  Federal  Claims  are  permitted  to  exercise 
both  pre  and  post-award  jurisdiction  effectively  in  protest  cases. 
However,  while  we  oppose  S.  1587's  proposed  consolidation  of  judi- 
cial remedies  in  the  Court  of  Federal  Claims,  we  believe  that  cer- 
tain aspects  of  the  proposed  legislative  language  describing  the 
scope  and  nature  of  the  court's  protest  authority  should  neverthe- 
less be  clarified  and  made  more  consistent  with  current  and  pro- 
posed Competition  in  Contracting  Act  provisions  governing  GAO 
and  GSBCA  protests. 

The  Section  believes  that  the  district  courts  play  an  important 
role  in  the  current  system  of  protest  remedies  and  that  most  of  the 
cited  justifications  for  consolidating  judicial  remedies  in  the  Court 
of  Claims  are  insubstantial  or  in  some  cases  largely  irrelevant,  and 
there  are  2  principal  grounds  for  our  view. 

First,  in  the  20  or  so  years  since  the  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit  recognized  the  right  of  a  disappointed  bidder  to 
seek  judicial  review  of  contract  award  decisions  in  the  Federal 
courts,  these  courts  offered  a  convenient  and  generally  effective 
protest  forum  for  contractors  located  throughout  the  country. 
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Second,  relatively  few  protesters  chose  the  Court  of  Federal 
Claims  as  a  protest  forum  and  although  reliable  statistics  are  not 
available,  the  experience  of  practitioners  in  the  protest  field  sug- 

|     gests  that  a  large  number  of  cases  continue  to  be  filed  in  the  dis- 

1  trict  courts.  By  all  accounts,  the  number  of  cases  filed  in  the  dis- 
trict courts  on  an  annual  basis  is  greater  than  the  handful  of  cases 
that  are  filed  annually  in  the  Court  of  Federal  Claims.  For  these 
reasons,  the  Section  recommends  that  the  Congress  maintain  the 
concurrent  jurisdiction  of  the  Court  of  Federal  Claims  and  the  dis- 
trict courts  in  protest  cases.  Contrary  to  the  current  system,  how- 
ever, both  the  Court  of  Federal  Claims  and  the  District  Courts 
should  have  pre  and  post-award  jurisdiction.  In  any  event,  even  if 
jurisdiction  is  consolidated  in  the  Court  of  Federal  Claims,  28  USC 

j  1491  should  be  amended  to  delineate  more  clearly  the  scope  of  that 
court's  protest  authority  and  to  make  that  authority  more  consist- 

j  ent  with  the  protest  provisions  of  the  Competition  in  Contracting 
Act.  Our  recommendations  for  doing  so  are  on  pages  24  to  29  of 

'     this  submittal. 

And  just  one  other  item  I  would  like  to  mention,  it  is  on  page 

j  48  of  the  submission,  talks  about  the  time  frame  for  submitting  a 
claim  to  the  Court  of  Federal  Claims  and  the  proposal  in  the  legis- 

!  lation  is  to  make  it  90  days,  the  same  as  the  Board  of  Contract  Ap- 
peals. We  would  ask  that  you  consider  making  that  a  longer  period 

i  of  time  because  there  is  a  reason  for  having  a  longer  period  of  time 
in  the  court.  It  is  much  harder  to  prepare  and  to  submit  an  actual 
complaint  within  that  90  days  than  it  is  to  submit  a  claim  before 

I     a  Board  of  Contract  Appeals,  which  all  you  have  to  do  is  to  file  a 

!  notice  of  appeal.  So  we  would  ask  that  you  consider  making  that 
180  days  as  opposed  to  the  90  days  for  filing  the  claim  in  the  Court 
of  Claims.  OK.  Thank  you  very  much  for  the  opportunity  to  testify. 

I     I  would  be  willing  to  take  any  questions. 
Chairman  Glenn.  Thank  you,  Mr.  Kinlin. 

I  think  we  will  have  Mr.  Pages'  testimony  and  then  we  will  have 
questions  for  the  whole  panel.  Mr.  Pages  is  representing  the  Busi- 
ness Executives  for  National  Security. 

TESTIMONY  OF  ERIK  PAGES,1  BUSINESS  EXECUTIVES  FOR 
NATIONAL  SECURITY,  WASHINGTON,  DC 

Mr.  Pages.  Thank  you  very  much,  Chairman  Glenn,  Senator 
Roth,  members  of  the  Committee.  My  name  is  Erik  Pages.  I  am 
here  representing  Business  Executives  for  National  Security, 
BENS.  BENS  members  come  from  all  lines  of  business,  defense  and 
civilian,  large  and  small.  But  we  all  share  a  commitment  to  one, 
all  of  our  membership  shares  a  commitment  to  one  goal,  and  that 
is  the  cost  effective  management  of  defense  dollars,  and  we  have 
been  pushing  these  goals  since  1982  and  since  we  were  founded  in 
I     1982,  acquisition  reform  has  been  one  of  our  top  priorities, 
j       In  fact,  we  even  formed  a  commission  of  our  own,  what  we  called 
i    the  Son  of  Packard  Commission,  to  try  to  look  at  some  of  the  pro- 
j    posals  which  are  included  in  the  bill  before  us  today.  Our  fear  until 
I    quite  recently  was  that  1994  which  Secretary  Perry  has  dubbed  the 
j    "year  of  acquisition  reform"  might  become  the  year  of  missed  oppor- 

1The  prepared  statement  of  Mr.  Pages  appears  on  page  189. 
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tunities,  but  thanks  to  the  Committee's  leadership  and  your  work 
on  this  bill,  we  feel  much  more  confident  about  the  prospects  for 
acquisition  reform  this  year. 

Secretary  Perry  has  taken  a  strong  leadership  position  in  this 
area  and  we  are  certain  and  confident  that  he  will  cooperate  with 
the  committees  as  the  bill  moves  forward.  What  I  am  going  to  do 
today  is  not  provide  you  with  a  line  by  line  analysis  of  S.  1587.  I 
am  going  to  provide  more  of  a  macro-view  on  where  BENS  thinks 
this  legislation  should  go.  I  will  try  to  highlight  the  strong  points 
that  we  see  in  the  legislation  and  also  offer  some  suggestions  which 
might  want  to  be  offered  as  a  separate  measure  or  as  amendments 
to  S.  1587.  We  think  if  we  make  these  amendments  to  these  cur- 
rent proposals,  we  will  truly  tackle  the  heart  of  the  defense  acquisi- 
tion problem. 

I  am  not  going  into  great  detail  on  the  defense  acquisition  prob- 
lem. I  know  everyone  in  the  Committee  has  studied  this  inten- 
sively. Let  me  just  summarize  quite  briefly  and  say  that  the  system 
we  have  now  is  too  slow,  too  expensive,  too  big  and  provides  little 
added  value,  and  I  would  ask  you  to  refer  to  my  testimony  for  some 
of  our  details  on  this,  and  we  can  provide  any  other  material  for 
the  record. 

Overall,  the  program  that  is  envisioned  in  S.  1587  we  feel  can 
provide  significant  cost  savings  for  DOD.  While  we  do  not  have 
CBO  scoring  on  this  provision,  Secretary  Perry  has  estimated  that 
the  annual  savings  from  these  provisions  by  fiscal  year  1999  could 
reach  anywhere  from  5  to  $10  billion  per  year.  The  Defense  Science 
Board  summer  study  this  year  found  even  higher  savings.  And  this 
is  extremely  important  at  a  time  when  DOD  is  facing  budget  short- 
falls. In  this  tight  budget  environment,  we  have  to  ensure  that  lim- 
ited defense  dollars  go  to  war-fighting  capability,  not  acquisition 
bureaucracy. 

Let  me  turn  to  some  of  our  views  on  S.  1587,  and  again  I  will 
try  to  highlight  what  we  feel  are  the  key  provisions  of  the  legisla- 
tion. We  feel  that  this  is  a  very  good  landmark  piece  of  legislation, 
and  we  are  very  happy  that  it  has  some  promising  prospects  this 
year.  So  let  me  turn  to  some  of  the  provisions  which  we  are  very 
supportive  of.  First  is  the  commercial  items  language  which  I  know 
Senator  Levin  has  been  a  leader  on.  S.  1587  will  go  a  long  way  to- 
wards improving  DOD's  ability  to  purchase  commercial  products. 
As  you  know,  the  provisions  create  a  statutory  preference  for  com- 
mercial and  NDI  items  as  well  as  simplified  commercial  contracts. 

They  also  waive  a  number  of  statutory  requirements  unique  to 
the  defense  marketplace,  and  finally  the  provisions  include  changes 
that  should  encourage  commercial  sellers  to  enter  the  Government 
market.  In  our  view,  this  is  one  of  the  most  severe  problems  plagu- 
ing the  current  system,  the  unwillingness  of  many  of  the  U.S.'s 
most  innovative  companies  to  do  business  with  DOD.  In  addition 
to  provisions  that  are  included  in  Title  VIII,  we  would  urge  the 
Committees  to  examine  statutory  language  which  creates  an  even 
clearer  presumption  in  favor  of  commercial  items.  Specifically,  we 
would  suggest  a  broader  definition  of  commercial  items,  a  pref- 
erence for  commercial  items  over  NDI  and  a  mandatory  exemption 
from  cost  and  pricing  data  requirements  for  most  commercial  items 
acquisitions.  As  you  know,  in  your  previous  hearing  earlier  this 
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month  or  at  the  end  of  last  month,  Under  Secretary  Deutch  en- 
dorsed the  same  provisions. 

Finally,  we  would  just  caution  you  that  the  statutes  alone  cannot 
ensure  that  agencies  actually  buy  commercial.  DOD  and  other 
agencies  need  to  identify  the  commercial  products  applicable  to 
Government  needs  that  commit  themselves  to  eliminating  unneces- 
sary military  unique  requirements.  We  are  thus  very  pleased  with 
DOD's  current  programs  to  reduce  military  specifications. 

The  second  provision  we  are  strongly  supportive  of  is  the  change 
in  the  acquisition  threshold  from  the  current  level  of  25,000  to 
$100,000.  As  you  know,  contract  actions  under  100,000  now  ac- 
count for  roughly  60  percent  of  Government  purchases  but  only  5 
percent  of  contract  value.  The  problem  we  have  is  that  DOD  and 
other  agencies  now  treat  small  buys  in  the  same  manner  as  some 
of  the  large,  most  important  purchases.  S.  1587  changes  ensure 
that  DOD  and  the  Congress  can  focus  on  the  small  number  of  im- 
portant, large,  high  dollar  purchases.  While  S.  1587  does  not  in- 
clude the  full  waivers  recommended  by  Section  800  Panel  and  the 
National  Performance  Review,  we  feel  that  those  provisions  rep- 
resent an  acceptable  compromise. 

Of  particular  importance  is  the  commitment  to  implement  an 
electronic  data  interchange  system  to  provide  improved  access  to 
contracting  opportunities.  We  would  urge  that  the  Committees, 
however,  revisit  this  issue  in  the  future  and  consider  inclusion  of 
other  laws  such  as  technical  data  requirements  and  cost  accounting 
standards  under  the  exemption  in  future  years. 

Now  let  me  turn  to  some  additional  suggestions  we  have  which 
may  be  offered  as  amendments  to  S.  1587  or  considered  as  separate 
legislation.  These  suggestions  of  ours  focus  specifically  on  acquisi- 
tion reform  and  do  not  address  other  issues  such  as  depot  mainte- 
nance, the  creation  of  a  stable  budgetary  environment,  which  we 
feel  are  equally  or  possibly  even  more  important.  We  would  be 
happy  to  discuss  those  in  another  forum. 

Specifically,  BENS  remains  concerned  that  S.  1587  tackles  only 
one  piece  of  the  defense  procurement  challenge:  contract  formation. 
However,  it  does  not  address  the  issue  of  contract  management. 
When  examining  S.  1587,  one  needs  to  ask  one  important  question. 
Will  the  proposed  reforms  eliminate  procurement  horror  stories?  S. 
1587  includes  a  series  of  laudable  changes,  but  it  would  not  ad- 
dress many  of  the  management  problems  with  the  GAO  has  high- 
lighted and  have  plagued  a  number  of  systems  like  the  ill-fated 
DIVAD.  Moreover,  improvements  in  contract  management  offer  the 
greatest  potential  for  cost  savings  through  staff  consolidation  and 
reductions  in  systems  development  time. 

One  approach  to  testing  new  management  concepts  lies  in  DOD's 
proposals  for  7  pilot  programs.  We  would  urge  the  Committees  to 
support  this  laudable  effort.  In  addition,  we  would  offer  several 
other  suggestions  which  can  tackle  the  contract  management  prob- 
lem. First  off,  we  would  support  the  inclusion  of  improved  perform- 
ance incentives.  We  believe  that  the  current  system  could  be  sig- 
nificantly improved  through  the  creation  of  a  results  oriented  pro- 
curement process  as  envisioned  in  Senator  Roth's  and  Senator 
Cohen's  proposal. 
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As  you  know,  the  Roth-Cohen  proposal  requires  that  programs 
meet  90  percent  of  cost  and  schedule  goals  by  the  year  2000.  It  cre- 
ates strong  incentives  for  contractors  to  achieve  these  goals  while 
also  including  strong  penalties  for  poor  performance.  While  we  rec- 
ognize that  it  may  take  some  time  to  implement  these  standards, 
we  think  that  it  is  a  good  target  that  ought  to  be  set  for  contractors 
to  achieve.  We  know  also  from  the  past  that  contract  incentives 
have  worked  quite  well.  Recently,  the  Institute  for  Defense  Analy- 
ses has  done  a  study  on  various  types  of  management  initiatives 
and  their  impact  on  costs  and  schedules.  It  found  that  compared 
to  other  techniques  such  as  dual  sourcing  and  fixed  price  contracts 
that  contract  incentives  were  the  most  successful  approach  to  re- 
ducing cost  growth.  Even  better,  these  incentives  are  normally 
cheap,  readily  available,  and  do  not  create  new  regulatory  burdens. 

The  second  suggestion  we  would  make  is  the  implementation  of 
past  performance  criteria.  As  you  know,  Steve  Kelman  at  the  Office 
of  Federal  Procurement  Policy  has  begun  an  effort  to  make  past 
performance  a  major  selection  criteria  in  contract  awards.  We 
would  urge  the  Committees  to  support  this  effort  and  support  its 
further  consolidation  and  expansion.  Finally,  we  would  urge  the 
Committee  to  continue  their  efforts  to  help  professionalize  defense 
acquisition  corps  as  well  as  the  acquisition  personnel  in  other  agen- 
cies. 

DOD  has  already  made  great  strides  in  this  area  with  its  De- 
fense Acquisition  University.  Now  that  we  have  begun  to  make  the 
first  steps  towards  improving  management  training,  however,  we 
need  to  ensure  that  management  personnel  put  their  good  ideas 
into  practice.  By  more  closely  linking  pay  and  performance,  as  Sen- 
ator Roth  has  proposed,  we  can  reward  quality  management,  not 
program  survival.  Senator  Roth's  legislation  contains  a  number  of 
good  ideas  on  improving  the  work  of  acquisition  personnel.  These 
include  raising  pay  grades  for  civilian  program  managers  and  pro- 
gram executive  officers. 

But  increased  pay  must  be  accompanied  with  increased  respon- 
sibilities. PEOs  and  program  managers  must  be  given  more  flexi- 
bility to  manage  their  programs.  At  the  same  time,  compensation 
must  be  tightly  linked  to  performance.  Poorly  performing  program 
managers  cannot  expect  bonuses  or  other  forms  of  increased  com- 
pensation. We  feel  that  this  incentive  system  is  one  way  that  we 
can  begin  to  tackle  some  of  the  cultural  problems  that  the  GAO  has 
identified  as  a  major  obstacle  to  acquisition  reform. 

In  closing,  I  would  just  say  that  this  is  a  pleasure  to  appear  be- 
fore you  today  at  a  time  when  acquisition  reform  appears  so  close 
to  reality.  Until  quite  recently,  we  have  only  addressed  this  prob- 
lem at  the  margins.  With  S.  1587  and  the  changes  we  have  sug- 
gested, we  feel  that  we  have  an  opportunity  to  create  a  truly  com- 
prehensive reform  package.  We  look  forward  to  working  with  you 
on  this  effort.  Thank  you. 

Chairman  Nunn.  I  am  going  to  ask  Senator  Glenn  and  then  we 
will  follow. 

Chairman  Glenn.  Thank  you,  Mr.  Chairman.  I  agree  with  your 
comment  about  the  importance  of  this  legislation  and  your  hope 
that  we  really  can  get  procurement  reform  through  this  time.  I 
think  we  do  have  a  chance  of  getting  some  real  meaningful  reform 
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in  place.  I  do  not  think  this  is  going  to  be  just  a  fit  and  start  which 
has  been  the  case  too  many  times  before.  We  have  a  real  confluence 
of  interests  here,  not  only  Armed  Services  Committee,  the  800 
Panel  out  of  the  Pentagon,  and  Governmental  Affairs  Committee 
where  we  worked  on  this  for  about  3,  3-1/2  years,  something  like 
that,  National  Performance  Review,  the  Vice  President's  efforts  on 
that,  and  I  know  personally  of  Secretary  Perry's  very  personal  in- 
terest in  this.  He  thinks  this  is  a  top  priority  item.  So  we  have  a 
confluence  of  interests  here  that  is  a  little  bit  different  than  we 
have  ever  had  before.  So  I  am  looking  forward  to  getting  something 
through  this  year.  We  still  have  some  things  we  are  trying  to  fine- 
tune  even  though  the  legislation  has  been  introduced.  We  want  to 
make  it  so  we  can  get  it  through  as  fast  as  we  possibly  can.  We 
do  not  know  yet  exactly  what  timeframe  that  will  be,  but  we  are 
pushing  as  hard  as  we  can. 

Mr.  Kinlin,  you  and  Mr.  Pages,  represent  a  host  of  businesses 
representing  defense  and  civilian  manufacturers  and  service  pro- 
viders. Have  you  encountered  companies  that  just  do  not  want  to 
do  business  with  the  Federal  Government?  They  have  just  refused. 
Mr.  Kinlin. 

Mr.  Kinlin.  Yes,  I  have,  Senator,  and  again  it  is  for  the  reasons 
stated  previously  by  the  prior  witnesses  doing  business  with  the 
Government — it  is  so  onerous  because  of  the  paperwork  burdens, 
the  Truth  in  Negotiations  Act,  the  cost  accounting  standards,  and 
those  types  of  issues.  One  of  the  things  that  I  mentioned  in  the 
Section's  testimony  on  page  10  is,  you  know,  talking  about  the  com- 
mercial items.  Mr.  Vander  Schaaf  stated  that  if  you  are  going  to 
go  commercial,  you  ought  to  go  commercial,  and  we  agree  with  that 
100  percent.  Unfortunately,  you  have  got  in  here  a  proposal  for  a 
new  price  reduction  provision  for  materially  inaccurate  or  mislead- 
ing information  and  permits  post-award  audits  up  to  three  years 
after  the  contract  action  and  commercial  acquisitions.  And  we 
would  strongly  oppose  these  because  if  it  is  commercial,  it  should 
be  commercial  and  we  should  not  have  TINA  provisions  unless  you 
have  submitted  cost  to  pricing  data. 

And  the  onerous  part  of  this  for  commercial  companies  is  that 
the  Government  wants  to  come  in  after  the  fact  and  do  audits  3 
years  later.  If  there  is  some  problem  with  this,  the  solution  is  to 
do  the  audit  before  the  contract  is  awarded,  give  the  Government 
information  beforehand,  but  not  to  allow  post-award  audits  or  price 
reductions. 

Chairman  Glenn.  OK.  Do  you  feel  we  are  just  not  going  far 
enough  then?  Is  this  a  step  in  the  right  direction  but  we  should  go 
further? 

Mr.  Kinlin.  I  think  it  is  a  step  in  the  right  direction,  but  I  do 
not  think  that  we  ought  to  have  post-award  audits  on  commercial 
items.  In  other  words,  if  it  is  a  commercial  item,  it  should  be  a 
commercial  item. 

Chairman  Glenn.  OK.  Mr.  Pages. 

Mr.  Pages.  We  have  also  found  much  evidence  of  companies  un- 
willing to  sell  to  DOD  because  of  this  overhead  and  often  arcane 
procurement  rules.  In  fact,  one  thing  that  we  do  a  lot  at  BENS  is 
interview  companies  that  are  attempting  to  diversify  away  from  the 
defense  business,  and  one  of  the  things  that  has  been  very  consist- 
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ent  is  that  when  the  companies  have  begun  to  succeed  in  the  com- 
mercial market,  they  have  tried  to  move  as  far  away  from  defense 
and  not  get  back  into  the  defense  world  because  of  these  rules  and 
the  regulations  and  the  overhead  involved  in  the  defense  business. 
They  have  found  the  civilian  marketplace  much  more  friendly  to 
them. 

Chairman  Glenn.  OK.  Mr.  Vander  Schaaf,  do  you  have  any  com- 
ment on  that? 

Mr.  Vander  Schaaf.  Well,  Mr.  Kinlin  mentioned  my  comments 
about  allowing  the  DOD  to  go  commercial  all  the  way.  What  I  was 
referring  to  there  was  some  of  the  social-economic  legislation  that 
is  left  in  the  bill  that  I  think  you  could  address  or  at  least  address 
in  the  simplified  acquisition  process.  When  you  have  a  contract 
below  $100,000,  and  it  is  for  a  commercial  item,  there  is  little  bene- 
fit from  envoking  those  special  reqirements.  I  do  not  agree  with 
Mr.  Kinlin's  remarks,  however,  that  we  should  have  no  ability  to 
recover  price  or  to  audit  any  of  these  contracts  under  any  cir- 
cumstances. 

Very  few  of  these  commercial  under-$ 100,000  contracts  would 
ever  be  audited.  None  of  them  that  were  reached  where  we  were 
in  a  competitive  situation  would  probably  ever  be  audited.  Those 
that  would  go  to  audit  would  be  where  we  had  a  negotiated  situa- 
tion with  a  sole  source  supplier,  and  there  was  some  reason  to  be- 
lieve that  something  was  wrong,  the  information  provided  the  Gov- 
ernment was  inaccurate,  et  cetera.  Then  I  think  the  Government 
should  retain  some  right  to  go  have  a  look-see.  if  you  will.  We  have 
11  million  contract  actions  that  will  be  under  $100,000  a  year. 

If  we  were  to  audit  l/10th  of  1  percent  of  those,  that  would  be 
a  miracle.  So  you  are  not  talking  about  a  big  intrusive  audit  proc- 
ess here  at  all.  We  are  talking  about  the  ability,  when  we  have  an 
embarrassment  to  the  Government,  to  get  in  there  and  take  a  look 
at  it  from  time  to  time.  Now  you  must  have  indicators  of  risk.  And 
then  the  next  step  is  you  need  to  have  some  ability  to  get  your 
money  back  if,  in  fact,  you  do  find  a  serious  problem,  and  I  would 
like  to  see  the  Government  be  able  to  do  that  without  having  to  go 
into  court  with  a  civil  suit,  which  is  the  typical  manner  that  we  use 
today.  I  would  like  to  see  us  have  some  ability  to  do  it.  The  prob- 
lem, of  course,  there  is  some  risk  in  that,  and  there  is  some  down- 
side to  it.  Certain  suppliers  will  not  want  to  enter  the  Government 
market  on  that  basis. 

But  I  contend  that  is  not  the  reason  why  quality  suppliers  do  not 
enter  the  market.  I  do  not  think  quality  suppliers  have  problems 
with  pricing  or  are  going  to  cheat  the  Government.  Quality  suppli- 
ers do  not  enter  the  market  because  of  our  specs,  our  standards, 
our  paperwork,  our  set-aside  problems,  or  the  fact  they  have  to 
change  their  labor  processes  to  pay  differently  on  Government  con- 
tracts. Those  are  the  real  reasons  why  prime  quality  contractors  do 
not  always  enter  the  Government  business. 

Chairman  Glenn.  Do  you  agree  with  that  Mr.  Pages? 

Mr.  Pages.  Yes,  I  do  agree  with  that  wholeheartedly. 

Chairman  Glenn.  OK.  Thank  you.  Mr.  Pages,  you  note  that  an 
important  element  in  the  improvement  of  the  acquisition  system  is 
the  establishment  of  a  professional  acquisition  corps,  something 
Senator  Roth  has  had  a  big  interest  in.  In  this  regard,  you  favor 
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closely  linking  pay  and  performance  so  that  quality  management 
can  be  rewarded.  Now  that  is  easy  to  do  in  business.  It  is  not  quite 
so  easy  to  do  in  Government  where  we  have  civil  service  and  all 
the  things  concerned  with  civil  service.  Now  Jim  King  over  at  OPM 
wants  to  overhaul  the  civil  service  system.  They  are  going  to  have 
some  proposals  to  do  that  later  in  the  year.  Mr.  Pages,  how  are  we 
going  to  do  this  in  Government?  Are  we  going  to  put  up  a  whole 
different  civil  service  system,  what  are  your  comments  on  that? 

Mr.  Pages.  Well,  that  is  probably  not  in  the  realm  of  possibility 
over  the  short-term.  I  think  we  need  to  attack  this  problem  front 
the  front-end  first  with  the  training,  and  then  I  think  that  through 
increased  pay,  as  Senator  Roth  has  proposed,  that  we  can  attract 
good  people  into  the  acquisition  workforce.  Try  to  combine  those 
two,  at  least,  as  a  first  step  and  first  start  on  this  problem. 

Chairman  Glenn.  Yes.  Mr.  Kinlin,  you  have  comments  on  that? 

Mr.  Kinlin.  No,  but  I  would  endorse  that.  I  mean  the  concept  ob- 
viously of  paying  well  and  attracting  well  qualified  people,  giving 
them  the  proper  training  seems  to  be  the  solution  to  the  issue. 

Chairman  Glenn.  OK.  My  time  is  up,  but  in  business  you  can 
hire  and  fire  people.  You  can  let  them  go.  It  is  a  little  more  difficult 
in  Government,  and  we  are  accountable  to  the  taxpayers  and  so 
you  have  to  have  track  records  of  what  you  do — things  are  not 
quite  the  same  in  business. 

Chairman  Nunn.  Just  a  couple  of  questions.  Mr.  Vander  Schaaf, 
your  testimony  recommends  making  1587  more  effective  in  terms 
of  acquisition  of  commercial  products  by  exempting  commercial 
products  under  $100,000  from  Buy  American  Act  and  domestic 
source  restrictions,  Government-unique  ethics  requirements,  the 
Walsh-Healy  Act,  Davis-Bacon  Act  and  preference  for  labor  surplus 
areas.  If  these  waivers  are  important,  why  limit  this  to  $100,000? 
What  is  the  reason  for  that? 

Mr.  Vander  Schaaf.  Well,  I  think  that  might  be  doable.  I  realize 
there  are  a  lot  of  good  reasons  for  having  set-asides.  They  may  be 
called  political  by  some  people.  They  are  there  to  protect  and  take 
care  of  legitimate  concerns  but  they  complicate  the  acquisition 
process.  And  if  we  are  going  to  try  to  simplify  the  process  below 
$100,000  for  the  vast  bulk,  98  percent,  of  the  actions  that  we  take 
in  the  Defense  Department,  then  it  seems  to  me  we  do  not  want 
to  get  this  stuff  wrapped  up  in  it  to  any  extent.  But  we  can  con- 
tinue to  do  it,  if  that  is  the  political  wisdom,  on  higher  value  con- 
tracts. 

Chairman  Nunn.  What  is  your  view,  Mr.  Vander  Schaaf,  about 
the  desirability  of  performance-based  management  systems  in 
terms  of  linking  pay  and  promotion  of  acquisition  personnel  to  spe- 
cific milestones  or  goals  in  the  acquisition  process? 

Mr.  Vander  Schaaf.  Well,  nobody  can  be  against  it.  Implement- 
ing it  would  be  a  tremendously  difficult  problem.  What  I  have  seen 
of  the  pay  for  performance  plans — in  fact,  the  Navy  Audit  Service 
reviewed  one  at  one  of  the  depots — pay  for  performance  incentives 
turn  into  a  routine  part  of  the  salary  over  a  period  of  time.  People 
think  that,  well,  we  got  this  bonus  last  year  so  we  will  get  it  again 
next  year.  And  you  lose  the  effect  of  it  over  the  long-run.  The  con- 
cept is  great.  I  have  looked  at  Senator  Roth's  bill.  There  are  some 
other  things  in  there  that  I  would  push  even  harder  than  pay  for 
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performance,  such  things  as  where  he  deals  with  tieing  progress 
payments  to  real  performance  and  some  areas  where  we  can  really 
make  better  use  of  statistical  process  control  in  some  of  our  work, 
work  measurement  processes  and  so  on. 

I  do  not  disagree  with  what  Senator  Roth  is  trying  to  do.  With 
all  due  respect,  Senator,  I  do  not  know  if  we  could  ever  get  to  the 
point  where  we  could  say  a  program  manager's  salary  is  $10,000 
higher  this  year  because  he  or  she  did  a  good  job.  What  about  all 
the  people  who  work  for  him?  What  if  he  has  not  been  there  the 
full  year?  There  are  just  1001  questions  and  difficulties  that  one 
incurs  in  trying  to  implement  that. 

Chairman  Nunn.  Could  I  ask  Mr.  Pages  and  Mr.  Kinlin  what  are 
your  highest  priorities  in  terms  of  matters  not  covered  by  S.  1587 
which  should  be  added  to  the  bill,  and  the  other  half  of  the  ques- 
tion what  are  your  highest  priorities  in  terms  of  things  that  should 
be  modified  in  the  bill? 

Mr.  Kinlin.  The  number  one  priority  that  the  Section  would 
have  would  be  the  definition  of  a  claim  and  to  do  away  with  the 
resulting  turmoil  in  Government  contracts  today.  Believe  it  or  not, 
what  I  am  proposing  is  trying  to  make  the  lawyers  less  busy  and 
take  work  away  from  them,  and  that  would  be  the  number  one  pri- 
ority as  to  what  is  not  in  the  bill.  As  to  what  is  in  the  bill,  our 
number  one  priority  would  be  to  take  away  this  frivolous  protest 
issue  in  the  sanctions  because,  again,  that  is  a  future  problem  and 
you  are  going  to  just  create  a  lot  of  litigation.  And  as  a  lawyer,  I 
am  very  concerned  about  that  and  the  devastation  it  will  have  on 
the  system. 

Mr.  Pages.  I  would  add,  Chairman  Nunn,  within  the  bill  I  think 
that  our  highest  priority  would  be  to  further  broaden  the  definition 
of  commercial  items.  Outside  of  the  bill,  I  think  that  addressing 
this  problem  of  cost  and  schedule  overruns  is  the  most  important 
issue  that  we  can  deal  with,  the  management  of  the  programs  after 
the  contracts  have  been  awarded. 

Chairman  Nunn.  Is  that  subject  to  further  legislation  or  are  you 
just  talking  about  how  it  is  done  beyond  the  bill?  Are  you  saying 
something  should  be  added  to  the  bill  on  that  latter  point? 

Mr.  Pages.  Yes.  We  feel  that  Senator  Roth's  provisions  setting 
out  the  goal  of  90  percent  cost  and  schedule  goals  is  a  good  step. 
That  is  going  to  have  to  be  done  over  time,  of  course.  I  believe  that 
John  Deutch  said  that  if  we  put  that  in  today  very  few  contractors 
would  achieve  those  goals — at  the  last  hearing.  That  is  a  goal  that 
we  would  have  to  put  in  and  gradually  implement. 

Chairman  Nunn.  Thank  you.  Senator  Roth. 

Senator  Roth.  Well,  I  am  concerned  by  what  I  hear  because  it 
seems  to  me  if  we  do  not  change  the  culture  of  Government  pro- 
curement, we  are  never  really  going  to  correct  the  problems  that 
we  face.  We  talk  about  16  years  from  the  time  an  idea  is  conceived 
until  to  the  time  a  weapon  or  a  system,  if  it  is  military,  is  fielded. 
And  I  do  not  see  any  basic  correction  of  that  if  we  are  not  able  to 
change  the  culture  and  somehow  reward  those  on  the  basis  of  per- 
formance. Yes. 

Mr.  Vander  Schaaf.  Senator  Roth,  this  bill — I  did  not  really 
come  prepared  to  address  it  because  this  bill  does  not  address  those 
bigger  issues. 
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Senator  Roth.  No,  no. 

Mr.  Vander  Schaaf.  And  this  bill  is  not  designed  to  deal  with 
the  bulk  of  the  procurements  we  do,  but  a  relatively  small  portion 
of  the  dollars  that  we  put  on  contract. 

Senator  Roth.  No.  I  am  talking  about  my  bill  actually. 

Mr.  Vander  Schaaf.  I  do  not  know  if  the  Department  could 
work  something  out  to  implement  pay  for  performance  in  this  area. 
I  am  not  trying  to  say  we  should  not  try  to  do  more  of  what  you 
are  doing,  but  we  did  much  of  that  when  we  went  through  the  last 
acquisition  reform  process.  We  created  very  specific  laws  with  re- 
spect to  establishing  an  acquisition  czar  and  a  direct  chain  of  re- 
porting from  the  program  managers,  who  were,  going  to  be  held 
very  responsible  under  the  process.  And  on  paper  at  least  we  have 
that  in  effect.  I  think  we  know  who  is  responsible  when  something 
fails,  et  cetera.  Our  office  has  stood  up  and  cited  specific  people  for 
failures  on  a  particular  weapons  system. 

Senator  Roth.  Where  did  we  establish  the  results  oriented  ap- 
proach? 

Mr.  Vander  Schaaf.  Well,  the  results  are  in  some  degree,  I 
guess,  in  the  eye  of  the  beholder,  but  reports  are  provided  to  Con- 
gress on  the  result  and  the  condition  of  each  of  these  weapons  sys- 
tems, I  believe,  twice  a  year  under  the  selected  acquisition  report- 
ing process  and  through  the  process  of  witnesses  from  the  DOD 
coming  up  here. 

Senator  Roth.  But  what  we  are  talking  about  is  requiring  meet- 
ing 90  percent  of  the  schedule  and  so  forth,  and  it  seems  to  me  that 
you  have  a  pretty  meaningful  basis  of  judging  the  success. 

Mr.  Vander  Schaaf.  But  what  do  you  do  if  you  want  to  pay  the 
program  manager  based  on  meeting  90  percent  of  schedule?  He 
may  not  meet  his  schedule  or  his  performance  milestones  because 
somebody  above  him  took  his  money  away  and  said,  "Next  year  we 
are  not  going  to  buy  40  of  these,  we  are  going  to  buy  20  of  these, 
and  we  are  going  to  delay  the  delivery  of  those  20  because  we  have 
got  a  higher  priority."  Those  are  the  kind  of  real  world  questions 
I  think  you  have  to  deal  with  in  the  legislation. 

Senator  Roth.  But  the  real  world  you  are  facing  now  is  rules  and 
regulations  and  16  years  that  get  us — we  have  got  to  experiment. 
Now  I  am  not  saying  that  I  have  the  total  answer,  but  it  seems  to 
me  if  we  do  not  begin  to  try  some  pilots,  try  some  new  techniques, 
we  are  never  going  to  change  it. 

Mr.  Vander  Schaaf.  OK.  I  think  we  are  disagreeing  on  the  de- 
tails. I  am  certainly  not  opposed  to  the  pilot  program  approach  to 
start  here  so  long  as  we  put  in  some  good  metrics  to  measure  suc- 
cess. 

Senator  Roth.  That  is  essential. 

Mr.  Vander  Schaaf.  We  still  have  not  been  able  to  do  that.  We 
have  7,  I  believe,  7  programs  set  aside  in  the  department  that  we 
are  trying  to  relieve  from  all  the  statutory  burdens.  We  as  auditors 
are  working  with  managers  in  the  department  trying  to  figure  out 
what  is  the  baseline  from  which  we  are  going  to  keep  score  to  see 
if  those  7  programs  are  going  to  do  any  better  than  they  would 
have  had  they  had  the  statutory  restrictions  applied. 

We  tried  somewhat  similar  to  this  in  1987  in  an  effort  called  the 
Defense  Enterprise  Program.  Do  you  remember  that?  And  we  put, 
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I  believe,  a  dozen  weapons  systems  in  the  Defense  Enterprise  Pro- 
gram. Most  of  them  did  poorly — I  have  the  list  of  them  with  me 
here — after  we  took  away  the  regulations,  et  cetera.  Those  pro- 
grams certainly  would  not  be  cited  as  being  model  efforts. 

Chairman  Glenn.  Bill,  will  you  yield  just  for  a  comment?  Did  not 
China  Lake  try  some  of  these  management  ideas  with  their  person- 
nel? I  thought  that  worked  fairly  well. 

Mr.  Vander  Schaaf.  On  the  personnel  front,  I  think  they  have 
been  successful. 

Chairman  Glenn.  Why  is  that  not  a  model  that  we  could  expand 
on?  Or  is  it  not  working  as  well  as  it  did? 

Mr.  Vander  Schaaf.  I  think  that  model  has  worked  reasonably 
well.  I  do  not  have  any  specific  knowledge  about  it.  That  is  a  pay 
model  and  established  pay  bands.  It  cut  the  numbers  of  pay 
scales  

Chairman  Glenn.  It  provided  a  lot  more  flexibility  than  the  civil 
service  system.  It  was  an  extension  of  a  pilot  program. 

Mr.  Vander  Schaaf.  It  made  flexible  assignments  possible.  That 
is  a  personnel  matter  as  opposed,  I  believe,  to  acquisition  matter, 
in  that  sense. 

Chairman  Glenn.  Yes,  OK 

Senator  Roth.  But  you  are  right,  it  is  related  to  what  I  am  talk- 
ing about. 
Mr.  Vander  Schaaf.  It  is,  yes. 

Mr.  KlNLlN.  Let  me  just  make  one  statement.  Senator  Roth,  I 
volunteer  to  help  you  measure  the  success  of  Government  lawyers 
in  avoiding  litigation.  [Laughter.] 

Chairman  Glenn.  Not  just  give  in. 

Senator  Roth.  How  many  companies  will  not  do  business  with 
Defense  Department  or  the  Federal  Government  because  of  concern 
of  intellectual  property  rights?  Is  that  a  problem? 

Mr.  Kinlin.  I  think  from  my  experience,  yes,  it  is  a  problem,  but 
recently,  in  particular  I  think  it  was  about  1986,  we  had  some  cor- 
rections to  what  certainly  was  a  problem  in  the  early  1980's,  but 
there  is  still  some  real  concern  over  the  intellectual  property  of 
particularly  some  high  tech  companies  and  in  the  area  of  software 
right  now  and  doing  those  types  of  things.  Obviously,  there  was  a 
well-publicized  case  here  involving  the  Department  of  Justice 
which  created  a  lot  of  concern,  but  I  do  not  think  that  there  are 
a  lot  of  industry  people  that  are  avoiding  dealing  with  the  Govern- 
ment. There  is  just  still  a  lot  of  concern  over  the  intellectual  prop- 
erty issue. 

Senator  Roth.  Thank  you,  Mr.  Chairman. 

Chairman  Nunn.  Thanks,  Senator  Roth.  Mr.  Vander  Schaaf,  you 
wanted  to  say  something? 

Mr.  Vander  Schaaf.  Well,  I  wanted  to  reemphasize  again  I  do 
not  believe  the  reasons  why  these  companies  do  not  deal  with  the 
Government  when  we  buy  commercial  products  has  all  that  much 
to  do  with  auditing  or  price.  What  it  has  to  do  with  is  some  of  the 
rules  and  regulations  and  some  of  the  laws  that  they  must  comply 
with.  I  asked  our  people  to  pull  some  examples  out  and  let  me  give 
you  one,  Senator.  I  think  you  will  appreciate  this.  This  one  here 
is  about  3  years  old,  but  I  have  got  a  lot  of  new  ones  with  me,  too. 
We  recently  indicted  a  number  of  companies  in  the  Boston  area  for 
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selling  the  Government  fish.  And  they  sold  fish  under  false  pre- 
tenses and  they  violated  the  Sherman  Antitrust  Act.  They  made 
false  statements  and  other  things. 

Well,  in  the  aftermath  of  this  investigation,  contracting  officers 
from  the  Defense  Personnel  Support  Center  reported  a  number  of 
complaints  by  other  seafood  suppliers  that  the  requirement  that 
fish  be  caught  by  American  flag  vessels,  landed  at  American  ports, 
and  processed  at  American  facilities  posed  a  serious  problem  be- 
cause at  that  time  the  majority — and  these  were  haddock  con- 
tracts— the  majority  of  haddock  being  caught  was  being  caught  and 
landed  in  Canada.  But  yet  we  were  saying  our  suppliers  had  to 
catch  this  on  an  American  ship,  had  to  process  it  American  and  so 
forth. 

Earlier  this  month,  we  had  indictment  and  convictions  involving 
the  sale  of  meat  by  a  firm  in  California. 

Chairman  Nunn.  Were  those  indictments  and  convictions  be- 
cause they  did  not  catch  them  in  American  waters? 

Mr.  Vander  Schaaf.  Primarily  no.  But  they  were  trying  to  make 
more  money,  and  they  colluded  to  reduce  their  prices,  but  they 
were  also  catching  the  fish  in  Canadian  waters.  That  issue  was  not 
part  of  this  particular  case,  but  it  is  an  example  of  how  these  sorts 
of  difficulties  get  into  the  procurement  process. 

I  want  to  give  you  one  more.  I  have  a  whole  pile  of  these  things 
here  because  we  have  literally,  you  know,  dozens  and  dozens  of 
these  kinds  of  indictments  every  year.  Here  is  one,  a  meat  supplier. 
This  one  happens  to  be  out  in  California.  This  outfit  sold  sub- 
standard, non-federally  inspected  meat  to  the  Government. 

Chairman  Nunn.  Excuse  me.  Is  the  indictment  based  on  what 
they  actually,  where  they  caught  the  fish  or  is  the  indictment 
based  on  a  certification,  that  it  is  a  false  certification?  What  is  it 
based  on? 

Mr.  Vander  Schaaf.  The  indictment  in  that  particular  case  was 
an  antitrust  act  violation  for  colluding  on  fixing  the  prices  and  pro- 
viding the  Government  false  statements  about  it.  I  do  not  have  the 
record  here  but  the  false  statements  involve  the  origin  of  the  fish. 
I  will  check  that  and  put  it  in  the  record. 

[The  information  follows:] 

This  case,  known  as  Operation  Atlantic,  was  opened  in  1989  to  determine  whether 
collusive  bidding  was  occurring  on  Defense  Personnel  Support  Center  (DPSC)  con- 
tracts for  fish.  Six  investigations  involving  nine  companies  and  ten  individuals  were 
initiated  as  a  result  of  the  operation.  These  investigations  led  to  the  criminal  charg- 
ing of  nine  individuals  and  companies  for  bid  rigging  on  DPSC  contracts.  The  crimi- 
nal charges  were  for  violations  of  the  Sherman  Antitrust  Act  and  false  statements 
as  to  the  origin  of  fish  sold  under  these  contracts.  Suppliers  were  found  to  have  dis- 
cussed their  respective  bids  on  upcoming  seafood  contracts  and  to  have  knowingly 
supplied  Canadian  fish  when  the  DPSC  contracts  required  fish  to  be  of  U.S.  origin. 
Criminal  and  civil  fines  totalling  $3.8  million  were  levied,  and  periods  of  incarcer- 
ation and  probation  ranging  from  two  to  twelve  months  were  imposed. 

Mr.  Vander  Schaaf.  I  just  wanted  to  use  it  as  an  example.  An- 
other one  involves  meat.  I  am  interested  in  this  because  of  work 
I  did  in  the  1970's — I  will  give  you  a  little  background.  I  got  in- 
volved when  I  was  working  on  the  House  Appropriations  Commit- 
tee staff  with  some  problems  concerning  how  the  Army  at  that 
time— -I  guess  it  was  maybe  the  Defense  Supply  Agency — was  pur- 
chasing meat.  I  got  involved  in  this  thing,  and  I  found  out  that 
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most  of  the  meat  was  provided  by  suppliers  in  Boston.  I  happened 
to  grow  up  in  the  upper  midwest  between  Sioux  City  and  Sioux 
Falls,  Iowa.  I  happened  to  know  they  process  a  lot  of  meat  by 
major  contractors  there,  and  in  Kansas  City,  Missouri  and  Chicago, 
where  Swift  and  Morrell  and  Cudahy  and  those  companies  are  lo- 
cated. 

I  started  going  through  this  matter  as  a  staffer  over  there.  We 
did  not  buy  any  meat  from  any  of  the  most  logical  places.  We 
bought  meat  from  strange  firms  in  Boston.  Well,  we  got  into  that, 
and  it  became  the  scandal.  You  probably  remember  some  of  that. 
Now  here  it  is,  1994,  and  we  indict  a  company  called  Coast,  Inc., 
which  allegedly  sold  substandard,  non-federally  inspected  meat  to 
the  Government  that  they  had  received  from  Twisselman's  and 
Littlefield.  These  are  other  people  indicted  in  this  case.  Littlefield 
acquired  the  meat  of  what  were  characterized  as  downed,  diseased, 
disabled  and  dead  cattle  from  local  ranches  and  dairy  farms. 
Twisselman's  then  slaughtered  the  animals  in  a  non-U.  S.  Depart- 
ment of  Agriculture  slaughter  facility  and  knowingly  sold  the  bad 
meat  to  Coast. 

The  meat  was  processed  by  Coast  into  sausage  products  that 
were  both  sold  commercially  and  to  the  Government.  But  Coast 
sold  80  percent  of  its  products  to  the  Government.  Now,  the  point 
I  am  trying  to  make  here  is  that  we  probably  would  not  buy  sau- 
sage from  Coast  if  the  entire  meat  industry  was  bidding.  Now  I  do 
not  know  what  the  specs  were  here,  whether  there  was  a  spec  prob- 
lem or  something  else.  I  did  not  have  time  before  this  hearing  to 
look  into  that,  but  these  are  the  kind  of  things  you  get  where  you 
have  people  who  focus  on  Government  procurements  because  we  do 
not  allow  the  Government  to  go  commercial  all  the  way. 

And  I  am  emphasizing  that  we  can  go  further  than  you  have  in 
this  bill  in  the  way  of  going  commercial  if  you  really  want  to  do 
so.  And  there  are  a  lot  of  statutes  where  I  feel  you  could  back  off 
some  more  under  $100,000  at  no  risk  and  you  would  get  a  lot  of 
this  kind  of  stuff  out  of  the  system  that  we  have  to  deal  with  all 
the  time.  I  will  be  happy  to  put  more  in  the  record. 

Chairman  Nunn.  Why  do  you  not  furnish  all  that  for  the  record? 
We  would  like  a  complete  inventory  of  things  that  you  would  rec- 
ommend be  eliminated. 

Mr.  Vander  Schaaf.  I  will  be  happy  to  do  that. 

Chairman  Nunn.  Good. 

[The  information  follows:] 

The  following  laws  could  be  exempted  for  commercial  acquisition  under  $100,000 
without  doing  significant  harm  to  the  activity  or  principle  that  they  address. 

10  USC  2533,  Limitation  on  Use  of  Funds:  Procurement  of  goods  which  are  other 
than  American  goods. 

10  USC  2534,  Miscellaneous  Limitation  on  the  Procurement  of  Goods  Other  Than 
United  States  Goods. 

46  USC  App.  1241(b),  Requirement  in  the  Merchant  Marine  Act,  1936,  to  Ship 
on  American-Flag  Commercial  Vessels. 

49  USC  App.  1517,  Transport  of  Government  Passengers  (Fly  America). 

Domestic  Source  Restrictions:  P.L.  102-396,  9005,  Berry  Amendment;  P.L.  102- 
396,  9020,  Floating  Storage  of  Petroleum;  P.L.  102-396,  9033,  Supercomputer  Capa- 
bility; P.L.  102-396,  9040,  Anchor  and  Mooring  Chain;  P.L.  102-396,  9082, 
Multibeam  Sonar  Mapping  Systems;  P.L.  102-396,  9092,  Carbon,  Alloy,  and  Armor 
Steel  Plate;  P.L.  102-396,  9108,  Four-Ton  Dolly  Jacks;  P.L.  102-396,  9151,  Carbonyl 
Powders;  41  USC  10a  et  seq.,  Buy  America. 
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Government  Unique  Ethics  Requirements:  10  USC  2408,  Prohibition  on  Certain 
Persons;  31  USC  1352,  Byrd  Amendment;  10  USC  2397,  Reports  by  Former  DOD 
Employees;  10  USC  2397  b  and  c,  Limits  on  Employment  of  Former  DOD  Officials. 

Socioeconomic  Requirements:  41  USC  351-358,  Service  Contract  Act;  41  USC  35- 
45,  Walsh-Healey  Act;  15  USC  631  et  seq.,  Small  Business  Act. 

Miscellaneous  Restrictions:  10  USC  2410b,  Regulation  of  Contractor  Inventory 
Systems  by  SecDef;  10  USC  2320,  Rights  in  Technical  Data;  10  USC  2321,  Valida- 
tion of  Proprietary  Data  Restrictions;  10  USC  2384,  Requirement  to  Identify  Suppli- 
ers; 10  USC  2393(d),  Prohibition  Against  Doing  Business  with  Certain  Offerers;  10 
USC  2402,  Prohibition  on  Limitation  of  Subcontractor  Direct  Sales;  33  USC  1368, 
Federal  Water  Pollution  Control  Act;  40  USC  327  et  seq.,  Contract  Work  Hours  and 
Safety  Standards  Act;  41  USC  701  et  seq.,  Drug-Free  Workplace  Act;  42  USC  7606, 
Clean  Air  Act 

41  USC  46-48c,  Javits-Wagner-O'Day  Act,  National  Institute  for  Blind  and  Na- 
tional Institute  for  Handicapped. 
18  USC  4124,  Prison  Industries  Act. 
41  USC  51-58,  Anti-Kickback  Act. 
38  USC  793,  Rehabilitation  Act  of  1973. 
38  USC  4212,  Affirmative  Action  for  Vietnam-Era  Veterans. 

Mr.  Kinlin.  That  is  creating  a  lot  more  paper. 
Mr.  Vander  Schaaf.  Well,  I  have  the  paper  in  the  office  so  we 
can  put  it  in  the  record. 
Chairman  Nunn.  Senator  Glenn. 

Chairman  Glenn.  A  couple  of  additional  questions.  Companies 
often  cite  the  existing  cost  accounting  standards  as  an  impediment 
to  commercial  firms  wishing  to  do  business  with  the  Government. 
Do  you  think  that  is  a  real  concern?  If  so,  do  you  have  any  sugges- 
tions for  legislative  change,  Mr.  Vander  Schaaf. 

Mr.  Vander  Schaaf.  That  has  been  cited  as  a  concern. 

Chairman  Glenn.  Do  you  think  it  is  real? 

Mr.  Vander  Schaaf.  Yes,  I  think  it  is  real  in  some  particular 
cases  where  there  are  suppliers  who  have  major  contracts  above 
$500,000  or  do  a  level  of  business  such  that  they  have  to  have  an 
approved  cost  accounting  system,  but  yet  that  is  only  a  small  part 
of  their  total  business.  Most  of  their  business  is  commercial.  Hav- 
ing to  run  two  systems  can  be  a  problem. 

However,  I  would  think  that  over  time  you  could  work  to  bring 
Government  cost  accounting  standards  and  CPA  standards,  or 
whatever  cost  accounting  standards  the  company  used,  closer  to- 
gether. I  want  to  be  sure  the  Government  is  protected.  My  answer 
here  is  I  do  not  care  what  the  threshold  for  the  cost  or  pricing  data 
is,  so  much  as  whether  the  contracting  officer  can  make  a  deter- 
mination that,  for  whatever  he  or  she  is  buying,  whether  it  is  a  $10 
item  or  a  $500,000  item,  a  fair  and  reasonable  price  can  be  reached 
by  doing  the  price  analysis.  Even  for  a  $10  million  item,  if  we 
bought  it  year  after  year,  Senator  Glenn,  you  do  not  need  to  get 
cost  or  pricing  data  if  there  is  a  way  to  determine  if  the  price  is 
fair  and  reasonable.  And  that  I  think  is  the  answer. 

We  set  these  limits  in  law  to  sort  of  give  guidelines,  and  I  wish 
we  used  them  more  as  guidelines,  but  there  is  a  tendency  from 
time  to  time  for  contracting  officers  and  others  to  require  cost  and 
pricing  data  when  it  may  not  be  required.  They  ought  to  document 
in  their  procurement  negotiation  file  why  they  really  do  not  need 
it  and  then  proceed  without  it. 

Chairman  Glenn.  OK. 

Mr.  Vander  Schaaf.  But  they  get  it  anyway  to  protect  them- 
selves. Sometimes  they  say  to  protect  themselves  from  the  IG,  but 
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I  do  not  think  they  know  what  the  IG  is  trying  to  do.  We  are  trying 
to  make  people  document  why  they  did  things,  but  we  are  not  try- 
ing to  make  them  do  dumb  things  like  get  a  lot  of  data  when  they 
do  not  need  it. 

Chairman  Glenn.  Mr.  Pages,  what  do  you  think?  Are  cost  ac- 
counting standards  an  impediment  to  some  of  the  people  you  rep- 
resent? 

Mr.  Pages.  I  can  mainly  report  a  little  bit  from  my  own  experi- 
ence but  also  from  surveys  of  the  industry,  particularly  some  of  the 
surveys  that  CSIS  has  done  on  civil-military  integration,  and  these 
have  found  that  cost  accounting,  at  least  as  self-reported  by  the 
contractors,  was  the  number  one  impediment. 

Chairman  Glenn.  Number  one? 

Mr.  Pages.  Yes. 

Chairman  Glenn.  OK.  Do  we  go  far  enough  in  this  bill? 

Mr.  Pages.  I  cannot  comment  on  that.  I  have  not  looked  at  those 
provisions.  I  am  sorry. 

Chairman  Glenn.  Would  you  look  at  them  and  get  back  to  us 
with  it? 

Mr.  Pages.  Be  happy  to  get  back  to  you  for  the  record. 

Chairman  Glenn.  Mr.  Kinlin,  you  have  any  comment  on  cost  ac- 
counting standards? 

Mr.  Kinlin.  Just  I  would  add  I  think  I  essentially  agree  with  Mr. 
Vander  Schaaf  on  what  he  stated  that  the  problem  becomes  obvi- 
ously the  Government  has  certain  interests  in  these  high  dollar 
value,  noncompetitive  contracts,  and  forcing  the  cost  accounting 
standards  on  the  contractors  creates  some  problems  for  them,  but 
I  do  not  know  that  there  is  a  real  solution  to  it  because  of  the  com- 
peting interest  involved. 

Chairman  Glenn.  Yes.  Some  have  indicated  it  is  not  appropriate 
for  the  Government  to  obtain  a  copyright  in  software  produced  by 
its  employees.  Why  does  the  establishment  of  copyright  in  the  Gov- 
ernment promote  transferring  technologies  in  the  Government  to 
industry  especially  in  light  of  the  fact  that  traditionally  such  work 
could  be  in  the  public  domain?  Mr.  Kinlin. 

Mr.  Kinlin.  I  guess  I  am  not  sure  of  the  answer  to  that.  As  I 
understand  it,  the  question  is  why  is  it  in  the  public  domain  at  the 
stage? 

Chairman  Glenn.  There  has  apparently  been  a  problem  that 
people  have  felt  it  was  not  appropriate  for  the  Government  to  try 
and  get  a  copyright  in  the  software  produced  by  Government  peo- 
ple, I  understand  that  there  have  been  problems  in  transferring  the 
technology  from  Government  to  industry.  Mr.  Vander  Schaaf,  can 
you  comment  on  that? 

Mr.  Vander  Schaaf.  I  cannot.  I  am  not  qualified  to  comment. 
We  have  done  very  little  work  on  data  rights,  and  I  do  not  have 
any  information.  I  am  not  going  to  tread  on  that  one,  no. 

Chairman  Glenn.  OK.  All  right. 

Mr.  Vander  Schaaf.  We  looked  at  the  Section  800  stuff  on  data 
rights  and  sort  of  backed  away  from  it. 
Chairman  Glenn.  You  took  the  5th? 

Mr.  Vander  Schaaf.  We  took  the  5th  on  that  one.  Unless  I  have 
some  documentation  to  support  what  I  am  saying,  I  am  not  going 
to  touch  it,  thank  you. 
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Chairman  Glenn.  OK.  Mr.  Vander  Schaaf,  in  your  testimony  you 
supported  the  retention  of  the  6  percent  fee  limitation  for  A&E,  or 
architect  and  engineering  contracts.  Is  the  6  percent  cap  a  safe- 
guard for  the  absence  of  direct  price  competition  in  this  process? 

Mr.  Vander  Schaaf.  Not  in  itself,  but  there  is  no  reason  to  be- 
lieve the  A&E  thing  is  handled  badly.  We  have  done  4  audit  re- 
ports on  how  we  get  architect  and  engineering  support  for  our  con- 
struction contracts  in  the  Department  of  Defense.  Let  me  tell  you 
so  you  understand  that. 

Chairman  Glenn.  You  do  not  have  a  competitive  contract  award 
process  

Mr.  Vander  Schaaf.  But  you  have 

Chairman  Glenn.  They  are  selected,  but  then  we  limit  the 
amount  of  profit  they  can  make. 

Mr.  Vander  Schaaf.  First,  we  form  a  board  and  look  at  all  the 
A&E  firms  that  are  registered.  They  are  registered  by  their  own 
profession  and  have  a  CPA  firm  that  supposedly  establishes  when 
a  firm  meets  the  quality  standards  accepted  by  the  industry.  Then 
we  have  to  select  at  least  3  of  those  firms  to  further  compete,  if 
you  will,  although  they  do  not  necessarily  compete  solely  on  price, 
to  be  the  A&E  firm  for  the  contract.  We  found  in  these  4  audits 
that  contracting  officers  were  prudently  getting  advisory  audits 
when  they  negotiated  with  A&E  firms,  that  they  were  getting  cer- 
tificates of  current  cost  or  pricing  data,  that  there  were  defective 
pricing  clauses  included  in  these  contracts  and  so  forth.  We  did 
find  that  occasionally  there  were  some  problems  with  potential  con- 
flicts of  interest. 

I  believe  in  one  of  the  cases  someone  who  sat  on  the  board  had 
a  brother  who  owned  one  of  the  A&E  firms  that  became  one  of  the 
group  that  went  into  the  small  group  to  be  selected.  But  the  firm 
never  ended  up  being  selected  for  the  contract.  So  we  have  studied 
this  matter  quite  extensively.  I  do  not  have  any  basis,  to  tell  you 
that  you  ought  to  change  the  current  statutes  with  respect  to  how 
we  purchase  architectural  and  engineering  services  in  DOD. 

Chairman  Glenn.  Well,  let  me  take  the  other  tact  then.  Say  if 
it  works  well  there,  should  we  expand  that  process  so  we  do  not 
have  as  much  competitive  bidding?  Would  you  take  the  other  tact? 

Mr.  Vander  Schaaf.  I  am  not  prepared  to  do  that  without  a  spe- 
cific-  

Chairman  Glenn.  OK.  What  we  have  tried  to  say  is  that  if  it  is 
fair  in  one  area,  it  should  be  fair  in  another.  Now  if  you  feel  it  is 
working  in  one  area,  then  maybe  we  should  move  it  into  the  other. 

Mr.  Vander  Schaaf.  The  thing  is  not  totally  uncompetitive,  from 
what  I  understand.  We  have  some  more  work  scheduled.  In  1995, 
it  will  start.  It  will  be  available  in  1996  looking  at  the  process  of 
purchasing  these  A&E  services. 

Chairman  Glenn.  OK.  We  may  have  some  more  questions  to  be 
submitted  to  you.  I  hope  you  will  be  responsive  to  those  so  we  can 
include  the  answers  in  the  record  as  part  of  the  hearing,  Mr.  Chair- 
man. 

Chairman  Nunn.  We  thank  all  of  you  for  being  here  today,  and 
we  are  going  to  have  one  more  hearing  on  this  next  week,  and  then 
unless  we  run  into  something  we  do  not  anticipate,  we  are  going 
to  try  to  go  to  mark-up.  But  we  would  be  delighted  to  have  you 
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supplement  your  remarks  at  any  point  in  the  next  couple  of  weeks. 
So  we  appreciate  very  much  all  of  your  appearances  here  today. 
But  more  than  that  what  you  have  contributed,  you  and  your  orga- 
nizations, to  the  overall  acquisition  reform  process.  We  thank  you 
very  much. 

Mr.  Pages.  Thank  you,  Senator. 

Mr.  KlNLlN.  Thank  you. 

[Whereupon,  at  4:35  p.m.,  the  Committee  adjourned.] 


JOINT  HEARING  ON  S.  1587,  THE  FEDERAL 
ACQUISITION  STREAMLINING  ACT  OF  1993 


WEDNESDAY,  MARCH  16,  1994 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

and  Committee  on  Armed  Services, 

Washington,  DC. 

The  Committees  met,  pursuant  to  notice,  at  2:10  p.m.,  in  Room 
SD-106,  Dirksen  Senate  Office  Building,  Hon.  John  Glenn,  Chair- 
man of  the  Committee  on  Governmental  Affairs,  presiding. 

Present:  [For  Governmental  Affairs  Committee]  Senators  Glenn, 
Nunn,  Levin,  Roth.  [For  Armed  Services  Committee]  Senators 
Nunn,  Levin,  Bingaman,  Glenn,  Thurmond,  and  Smith. 

Staff  Present:  [For  Armed  Services  Committee]  Arnold  L. 
Punaro,  Staff  Director;  David  S.  Lyles,  Deputy  Staff  Director;  An- 
drew S.  Effron,  General  Counsel;  John  WT  Douglass,  Professional 
Staff  Member;  Richard  L.  Reynard,  Minority  Staff  Director;  Donald 
A.  Deline,  Minority  Counsel;  Jonathan  L.  Etherton,  Professional 
Staff  Member;  George  W.  Lauffer,  Professional  Staff  Member;  Jacki 
Spivey,  Staff  Assistant;  Christina  D.  Still,  Staff  Assistant;  Edward 
McGaffigan,  Jr.,  Assistant  to  Senator  Bingaman;  John  P.  Gerhart, 
Assistant  to  Senator  Bingaman;  Richard  F.  Schwab,  Assistant  to 
Senator  Coats;  Thomas  L.  Lankford,  Assistant  to  Senator  Smith; 
and  Christopher  E.  Rozek,  Assistant  to  Senator  Faircloth.  [For 
Committee  on  Governmental  Affairs]  Tom  Sisti,  Counsel,  John 
Brosnan,  Counsel,  Mark  Forman,  Minority  Staff  Member,  Peter  Le- 
vine,  Assistant  to  Senator  Levin. 

OPENING  STATEMENT  OF  CHAIRMAN  GLENN 

Chairman  Glenn.  The  hearing  will  be  in  order.  Good  afternoon. 
Today  is  our  third  and  our  final  hearing  on  S.  1587,  the  Federal 
Acquisition  Streamlining  Act  of  1993.  During  the  prior  two  hear- 
ings on  this  bill,  we  received  testimony  from  the  administration, 
the  oversight  community,  and  the  ABA.  And  today  we  will  hear 
from  the  people  who  have  to  live  with  and  use  the  system  on  a  day 
to  day  basis,  and  that  is  the  contractor  community.  We  have  all 
heard  stories  that  it  is  still  too  difficult  to  do  business  with  the 
Federal  Government.  From  cost  accounting  standards  to  socio- 
economic laws,  the  Federal  marketplace  is  represented  to  be  such 
a  quagmire  of  bureaucratic  red  tape  that  it  is  difficult  to  work 
within  it. 

Prior  witnesses  have  stated  that  a  new  balance  must  be  struck, 
and  that  is  the  intent  of  S.  1587.  A  major  criticism  of  our  acquisi- 
tion process  is  our  proclivity  to  over-specify  our  needs  to  the  extent 
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that  we  tell  companies  how  to  manufacture  their  products.  We  no 
longer  have  the  luxury  to  specify  costly  processes,  though.  Indeed, 
the  Section  800  Panel  and  others  have  called  for  us  to  leave  this 
practice  and  jump  into  the  commercial  market  like  any  other  large 
customer. 

Therein  lies  the  benefits  of  competition  in  our  national  produc- 
tive capacity,  but  this  change  is  not  without  risk,  and  it  forces  us 
to  examine  traditional  roles  of  the  Federal  procurement  system. 
The  Government  is  not  like  any  other  commercial  customer.  For 
one  thing,  it  spends  precious  taxpayer  dollars,  and  thus  is  in  a  po- 
sition of  great  public  trust.  In  addition,  the  Government  is  expected 
to  foster  an  array  of  social  policy  goals,  policy  goals  that  may  not 
exist  in  the  commercial  market,  at  least  not  to  the  same  extent.  So 
today  we  hear  from  a  spectrum  of  industry  witnesses  we  hope  will 
shed  light  on  the  various  policy  concerns. 

First  we  will  hear  from  the  large  defense  firms.  That  will  be  our 
first  panel.  And  then  from  the  minority  and  small  business  commu- 
nity, and  finally  from  the  commercial  and  information  technology 
community  on  the  third  panel.  The  goal  is  to  receive  an  amalgam 
of  views  from  which  we  can  fashion  a  policy  balance,  and  so  we 
look  forward  to  our  testimony  today. 

I  should  have  added  at  the  start  that  this  is  a  joint  meeting  of 
the  Armed  Services  Committee  and  the  Governmental  Affairs  Com- 
mittee. Senator  Nunn  is  Chairman  of  the  Armed  Services  Commit- 
tee, which  I  am  also  a  member  of.  I  am  Chairman  of  the  Govern- 
mental Affairs  Committee,  and  he  is  also  a  member  of  that  Com- 
mittee. These  Committees  have  worked  on  this  through  the  800 
Panel  out  of  the  Pentagon  that  was  set  up  at  the  request  of  the 
Armed  Services  Committee  several  years  ago. 

On  the  Governmental  Affairs  Committee,  we  worked  about  3V2 
years  on  putting  together  procurement  reform  legislation,  and  the 
National  Performance  Review  under  the  Vice  President  also 
worked  on  this  and  made  some  comments  on  it  or  some  suggested 
changes.  So  we  are  combining  all  of  these  efforts  from  these  varied 
sources  together  in  this  procurement  bill  which  these  hearings  will 
address. 

So  it  is  a  pleasure  to  work  with  Chairman  Nunn  on  this.  I 
chaired  the  opening  hearing.  He  chaired  the  last  hearing.  I  am 
chairing  this  one.  It  is  a  joint  effort  on  behalf  of  both  of  our  Com- 
mittees. Senator  Nunn,  any  comments  you  want  to  make? 

OPENING  STATEMENT  OF  HON.  SAM  NUNN,  U.S.  SENATOR 
FROM  GEORGIA 

Chairman  Nunn.  Thank  you  very  much,  Senator  Glenn.  This  is 
our  third  and  final  joint  hearing  with  the  Governmental  Affairs 
Committee  on  S.  1587,  which  is  the  Federal  Acquisition  Streamlin- 
ing Act  of  1993.  It  is  our  hope  that  we  will  be  able  to  mark  up  this 
bill  shortly  after  recess,  the  Easter  recess,  which  would  make  the 
target  date  now  somewhere  in  the  middle  of  April.  So  I  think  that 
it  is  entirely  not  only  appropriate  but  absolutely  essential  that  we 
hear  from  the  private  sector  as  to  any  suggestions  they  may  have 
pro  and  con  or  any  additions  or  deletions  they  would  recommend 
to  this  bill. 
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On  February  24,  we  received  strong  endorsement  of  this  bill  from 
the  Clinton  administration.  On  March  10,  we  received  a  variety  of 
useful  suggestions  from  GAO,  from  the  DODIG,  the  American  Bar 
Association,  and  the  Business  Executives  for  National  Security, 
and,  of  course,  today,  we  turn  to  the  private  sector.  It  is  my  hope 
that  we  will  have  our  witnesses  today  address  any  legislative 
changes  they  believe  we  need  to  enhance  their  ability  to  provide 
products  to  the  Government  faster  with  less  overhead  and  lower 
cost.  I  welcome  all  of  our  witnesses  and  look  forward  very  much  to 
their  testimony. 

Chairman  Glenn.  Thank  you,  Senator  Nunn.  Senator  Thur- 
mond. 

OPENING  STATEMENT  OF  HON.  STROM  THURMOND,  U.S. 
SENATOR  FROM  SOUTH  CAROLINA 

Senator  Thurmond.  Chairman  Glenn,  Chairman  Nunn,  I  want 
to  join  you  in  welcoming  our  witnesses  to  the  hearing  this  after- 
noon. This  final  hearing  should  provide  some  of  our  most  valuable 
information  on  the  most  effective  approach  to  acquisition  stream- 
lining. The  witnesses  represent  a  broad  spectrum  of  industries  and 
business  who  supply  or  hope  to  supply  goods  and  services  to  the 
Federal  Government. 

Our  attempts  to  streamline  the  acquisition  process  should  enable 
as  many  as  possible  in  that  spectrum  to  offer  their  products  or 
services  to  the  Government.  In  trying  to  streamline  the  Federal  ac- 
quisition process,  we  face  a  dilemma.  We  seek  to  reduce  a  delay  in 
the  purchase  of  goods  and  services  by  agencies.  At  the  same  time 
we  are  trying  to  preserve  several  features  and  make  Government 
procurement  actions  different  from  those  in  the  private  sector,  such 
as  requirements  for  full  and  open  competition,  and  the  rights  of 
due  process  employed  by  those  trying  to  sell  to  the  Government. 

If  we  are  not  careful,  we  could  lose  the  critical  balance  that  en- 
sures the  integrity  of  the  overall  process.  We  have  before  us  the 
witnesses  who  are  in  strong  position  to  help  us  navigate  these  chal- 
lenging waters.  Small  and  large  business  is  represented,  and  we 
will  hear  from  defense  industry  executives  as  well  as  from  those 
companies  whose  business  is  largely  commercial.  The  one  common 
goal  driving  them  all  is  simplifying  the  present  Government  acqui- 
sition system  and  reducing  the  burdens  and  costs  of  conducting 
business  with  the  Government. 

Mr.  Chairman,  I  look  forward  to  receiving  the  testimony  of  the 
private  sector.  I  urge  our  staff  to  begin  as  soon  as  possible  integrat- 
ing all  this  and  other  information  from  interested  parties  so  that 
our  Committees  can  report  out  a  final  bill  in  the  next  few  weeks. 
Thank  you,  Mr.  Chairman. 

Chairman  Glenn.  Thank  you,  Senator  Thurmond. 

Our  first  panel  today  is  made  up  of  defense  contractors  basically, 
Verle  Hammond,  President  of  Innovative  Logistics  Techniques;  Phil 
Odeen,  President  and  Chief  Executive  Officer,  BDM  International; 
Sam  Iacobellis,  Executive  Vice  President,  Rockwell  International 
Corporation.  Gentlemen,  we  welcome  you  this  morning. 
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TESTIMONY  OF  SAM  F.  IACOBELLIS,  EXECUTIVE  VICE  PRESI- 
DENT, ROCKWELL  INTERNATIONAL  CORPORATION,  ACCOM- 
PANIED BY  ALAN  L.  CHVOTKIN,  CORPORATE  DIRECTOR  OF 
GOVERNMENT  RELATIONS  AND  SENIOR  COUNSEL,  SUND- 
STRAND  CORPORATION 

Chairman  Glenn.  And  we  had  one  additional  member  who  I  did 
not — who  did  I  not  name? 

Mr.  Iacobellis.  Yes,  Mr.  Chvotkin  has  joined  us.  He  is  from  the 
Sundstrand  Corporation.  He  is  their  senior  counsel,  and  he  has  led 
the  industry's  analysis  of  S.  1587. 

Chairman  Glenn.  OK.  Fine.  I  am  sorry  I  did  not  have  your  name 
on  my  list  here. 

Chairman  Nunn.  Alan,  are  you  going  to  testify,  too? 

Mr.  Chvotkin.  I  do  not  have  a  separate  statement. 

Chairman  Nunn.  Answer  questions.  OK. 

Chairman  Glenn.  OK.  Sam,  you  want  to  lead  off  for  us  today? 
Mr.  Iacobellis.  Yes,  thank  you. 
Chairman  Glenn.  Appreciate  it. 

Mr.  Iacobellis.  Mr.  Chairman  and  members  of  both  Commit- 
tees, my  name  is  Sam  Iacobellis.  I  am  the  Executive  Vice  President 
and  Deputy  Chairman  for  Major  Programs  of  Rockwell  Inter- 
national. I  am  pleased  to  speak  for  the  corporation  and  also  on  be- 
half of  the  9  association  Acquisition  Reform  Working  Group.  I  will 
summarize  my  comments  today  on  commercial  product  reform,  but 
I  ask  that  the  working  group's  written  statement  for  this  panel  in- 
cluding its  detailed  analysis  of  S.  1587  be  entered  into  the  hearing 
record  in  its  entirety. 

Chairman  Glenn.  Without  objection,  all  your  statements  will  be 
included  in  the  record  in  their  entirety.  If  you  wish  to  summarize 
them,  that  is  fine. 

Mr.  Iacobellis.  Thank  you.  Now  let  me  begin  by  first  com- 
plimenting the  Senate  for  its  initiative  toward  acquisition  reform. 
The  Senate's  Federal  Acquisition  Streamlining  Act  of  1993  is  an  ex- 
cellent foundation  for  comprehensive  reform.  Rockwell  is  a  multi- 
industry  company  applying  advanced  technology  to  a  wide  range  of 
products  in  the  electronics,  aerospace,  automotive  and  graphic  mar- 
kets. Across  America,  over  56,000  Rockwell  men  and  women  work 
in  plants  in  38  states  and  126  congressional  districts. 

Roughly  39  percent  of  our  $11  billion  sales  in  1993  were  to  the 
U.S.  Government.  Rockwell's  divisions  serving  the  Government 
have  tailored  their  business  systems  and  practices  to  comply  with 
Government-unique  requirements.  Our  commercial  divisions,  how- 
ever, have  found  it  difficult  to  serve  the  Government  customer  be- 
cause of  those  requirements.  The  costs  associated  with  complying 
division-wide  with  the  Federal  Government's  peculiar  accounting, 
audit,  socioeconomic,  sourcing  and  other  tracking  and  certification 
requirements  cannot  be  borne  by  a  company  without  adversely  im- 
pacting it  in  the  highly  competitive  commercial  marketplace. 

For  example,  for  years  Rockwell  manufactured  and  sold  semi- 
conductor devices  similar  to  this  one  to  both  commercial  and 
through  our  Rockwell  divisions  Government  markets.  This  is  a 
semiconductor.  It  is  silicon  on  sapphire.  There  are  approximately 
300  integrated  circuits  on  it.  Now  to  produce  economies  of  scale 
through  a  combined  operation,  Rockwell  moved  its  military  semi- 
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conductor  operations  into  its  commercial  facilities.  Because  less 
than  5  percent  of  the  business  was  to  the  Government,  it  was  not 
cost  effective  to  make  wholesale  changes  in  its  business  operations 
to  comply  with  accounting,  purchasing  and  other  Government  pro- 
curement laws. 

Because  of  this,  we  could  not  sell  semiconductors  made  on  the 
commercial  line  to  our  Government  customers  even  though  the 
economy  of  producing  a  high  volume  would  have  resulted  in  cost 
savings  for  the  Government.  However,  this  commercial  division 
continued  to  support  the  Government  by  giving  them  the  semi- 
conductors free,  because  there  was  no  alternate  source  for  the  Gov- 
ernment to  procure  the  processing  of  this  semiconductor.  To  date, 
we  have  given  away  roughly  $3  million  worth  of  semiconductors  to 
the  Government.  No  company  can  afford  this  type  of  loss,  and  a 
commercial  company  not  already  serving  the  Government  would 
not  have  incurred  this  loss. 

The  division  that  makes  these  semiconductors  is  the  world's  lead- 
ing supplier  of  fax  modems.  From  North  American  production  lines, 
it  supplies  nearly  70  percent  of  the  modems  used  by  Japanese  fax 
machine  manufacturers  and  80  percent  worldwide.  Yet  it  cannot 
contract  with  the  U.S.  Government  directly  or  through  another 
Rockwell  division  because  of  Government  unique  requirements 
without  compromising  the  commercial  division's  competitive  price 
edge.  As  a  result,  neither  Rockwell  nor  the  Government  can  benefit 
from  the  sale  of  any  product  or  this  product  produced  by  this 
world-class  commercial  electronics  division. 

To  give  the  Government  access  to  commercial  products,  acquisi- 
tion reform  must  include,  [1]  an  expanded  definition  of  commercial 
products;  [2]  elimination  of  statutory  impediments  at  the  prime 
contract  and  subcontractor  levels;  [3]  elimination  of  audits  and 
price  reduction  provisions;  and  [4]  the  incorporation  of  a  price  rea- 
sonableness provision. 

First,  the  definition  of  commercial  products  must  be  expanded  to 
incorporate  commercially  offered  services  and  intra-company  trans- 
fers of  commercial  items  from  a  commercial  division  to  a  division 
under  contract  to  the  Government.  Secondly,  statutory  impedi- 
ments must  be  eliminated.  The  Section  800  Panel  and  S.  1587  pro- 
pose a  limited  list  of  statutory  exemptions  which  apply  when  the 
Government  purchases  commercial  products.  We  believe  that  no 
Government-unique  terms  and  conditions  should  apply  to  pur- 
chases of  commercial  products.  When  the  Government  acts  as  a 
player  in  a  larger  commercial  marketplace,  it  enjoys  the  same  pro- 
tection as  other  buyers  and  needs  no  unique  protection.  Competi- 
tion assures  that  the  prices  and  terms  are  fair  and  reasonable,  and 
that  product  quality  meets  commercial  contract  requirements. 

The  benefits  gained  by  purchasing  a  commercial  product  are 
greatly  reduced  with  the  introduction  of  only  a  few  Government- 
unique  terms  and  conditions.  To  accommodate  any  Government-pe- 
culiar terms  and  conditions,  new  systems  would  have  to  be  estab- 
lished. As  a  result,  costs  would  rise,  schedules  would  be  delayed, 
and  a  company  would  be  far  less  competitive  in  the  commercial 
marketplace.  Piecemeal  commercial  products  reform  simply  will  not 
reap  the  cost  savings  and  efficiencies  the  Government  needs  in  this 
critical  and  technology  environment. 
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Separate  considerations  should  be  given  to  eliminating  the  impo- 
sition of  all  Government-unique  terms  and  conditions  to  sub- 
contractors, suppliers,  and  divisions  of  prime  contractors  that 
produce  commercial  products.  Under  a  Government  contract,  a 
prime  contractor  is  required  by  statute  to  impose  or  flow-down 
many  terms  and  conditions  to  commercial  divisions,  subcontractors 
and  suppliers.  Eliminating  all  Government-unique  flow-downs  for 
commercial  items  offers  tremendous  opportunity  for  streamlining 
by  eliminating  costly  Government-unique  administrative  and  regu- 
latory requirements. 

For  example,  the  number  of  contracts,  pricing  and  purchasing 
personnel  required  to  manage  contracts  for  a  Rockwell  Govern- 
ment-focused division  compared  to  the  number  of  personnel  with 
similar  jobs  in  a  commercial  division  of  comparable  size  shows  that 
it  takes  more  than  15  times,  126  to  8,  more  personnel  to  administer 
Government  versus  commercial  transactions. 

This  is  Rockwell's  precision  lightweight  global  positioning  system 
receiver.  It's  called  a  PLGR,  standing  for  precision  lightweight  GPS 
receiver.  It  is  used  by  all  3  military  services  to  locate  personnel  on 
the  ground  and  in  the  air.  It  has  an  accuracy  of  16  meters,  roughly 
from  here  to  the  corner  of  this  room.  The  Government's  initial  re- 
quest for  proposal  to  buy  this  equipment  included  all  the  standard 
terms,  conditions  and  military  specifications.  We  convinced  the 
buying  activity  to  streamline  the  provisions  within  their  control 
and  the  Government  saved  20  percent  of  the  cost.  We  then  asked 
one  of  our  commercial  divisions  to  estimate  what  it  would  cost  if 
commercial  standard  practices  could  be  used  with  no  flow-downs. 
They  estimated  an  additional  17  percent  savings.  But  statutory 
and  other  impediments  precluded  the  use  of  best  commercial  prac- 
tices, and  this  17  percent  savings  represented  a  lost  opportunity  for 
the  Government  and  the  taxpayer. 

Now  eliminating  flow-downs  would  broaden  the  industrial  base 
by  allowing  DOD  to  rely  on  items  and  suppliers  in  the  commercial 
marketplace.  Lower  tier  defense  suppliers  would  also  be  more  com- 
petitive with  the  elimination  of  costly  administrative  burdens.  This 
would  foster  conversion  and  civil-military  integration.  And  perhaps 
most  importantly,  DOD  would  have  access  to  leading-edge  commer- 
cial technologies,  technologies  like  those  provided  by  a  commercial 
division  that  sells  fax  modems  to  the  Japanese  but  it  cannot  sell 
them  to  the  U.S.  Government. 

Third,  audit  and  price  reduction  provisions  should  be  eliminated. 
Price  reduction  and  audits  after  contractor  award  are  utterly  for- 
eign to  the  commercial  marketplace.  We  believe  that  a  competitive 
price  for  a  commercial  item  can  be  established  by  market  research 
techniques,  surveys  and  the  like.  Let  me  be  clear  though.  If  a  com- 
pany commits  fraud,  the  Government  should  and  will  have  full 
rights  to  impose  the  penalties  under  current  commercial  commerce 
law.  Fraud  simply  cannot  be  tolerated  in  any  marketplace. 

Finally,  the  presumption  of  price  reasonableness  should  be  ap- 
plied to  commercial  items  bought  under  full  and  open  competition 
in  items  with  catalog  or  market  price.  I  have  one  final  request  per- 
taining to  DOD's  7  proposed  pilot  programs.  We  are  hopeful  that 
Congress  will  enact  comprehensive  commercial  product  reform. 
However,  we  understand  that  regulatory  implementation  will  take 
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time.  Many  of  the  proposed  pilot  programs  are  well  into  the  acqui- 
sition cycle,  and  as  Secretary  Perry  has  stated,  "Early  action  is 
critical,  or  it  will  be  too  late  to  have  an  impact."  We  therefore  rec- 
ommend inclusion  of  DOD's  proposed  pilot  programs  in  this  acqui- 
sition reform  legislation  effective  immediately  upon  passage  of  this 
bill. 

In  conclusion,  Rockwell  along  with  our  multi-industry  large  and 
small  business  colleagues  values  the  Government  as  a  major  cus- 
tomer. We  would  like  to  be  able  to  offer  the  Government  a  wider 
array  of  the  top  quality,  world-class  products  now  sold  in  the  com- 
mercial marketplace.  However,  neither  commercial  companies  or 
commercial  divisions  of  Government-oriented  companies  can  bear 
the  additional  cost  of  Government-compliance.  We  believe  true  ac- 
quisition reform  will  be  measured  by  whether  the  wall  between 
commercial  and  Government  suppliers  at  the  prime  and  sub- 
contractor level  is  truly  taken  down  or  merely  a  few  bricks  are  re- 
moved. 

Mr.  Chairman,  thank  you  again  for  providing  me  with  the  oppor- 
tunity to  appear  here  today.  I  would  be  glad  to  address  questions 
that  you  might  have  at  the  end  of  this  panel,  and  if  there  are  ques- 
tions that  I  cannot  answer  we  will  be  happy  to  get  back  with  you 
after  the  hearing. 

Chairman  Glenn.  Fine. 

Mr.  Hammond,  do  you  have  a  statement? 

Mr.  Hammond.  I  do.  But— — 

Chairman  Glenn.  OK.  Mr.  Odeen,  whoever  wants  to  go  next, 
that  is  fine. 

TESTIMONY  OF  PHILLIP  ODEEN,1  PRESIDENT  AND  CHIEF 
EXECUTIVE  OFFICER,  EDM  INTERNATIONAL 

Mr.  Odeen.  Thank  you,  Mr.  Chairman,  members  of  the  Commit- 
tee, I  am  Phil  Odeen,  President  and  Chief  Executive  Officer  of 
BDM  International,  a  6,000  employee  information  services  and 
technology  company.  I  am  appearing  today  in  behalf  of  the  Acquisi- 
tion Reform  Working  Group  and  also  representing  the  Professional 
Services  Council,  the  PSC.  In  expressing  my  views  today,  I  am 
drawing  on  over  30  years  of  experience  in  both  the  public  and  pri- 
vate sectors.  This  experience  has  given  me  a  broad  perspective  on 
both  Federal  acquisition  process  and  commercial  buying  practices. 

And  before  I  proceed,  let  me  just  echo  Sam's  comment  to  thank 
the  Committee  for  your  willingness  to  take  on  these  very,  very  dif- 
ficult issues.  They  are  extraordinarily  important  to  our  country, 
and  we  really  appreciate  the  fact  that  both  Committees  are  aggres- 
sively working  this  problem.  We  think  it  is  going  to  have  a  very 
big  payoff  to  the  Department  of  Defense  and  the  American  people 
as  well.  So  thank  you  for  this. 

The  Professional  Services  Council  of  which  I  am  a  former  chair- 
man represents  the  interests  of  over  130  member  companies,  large, 
small,  woman  and  minority  owned  with  total  revenues  of  about  $25 
billion  a  year.  We  speak  for  a  relatively  new  and  growing  tech- 
nology services  industry,  a  significant  and  growing  job  producing 
sector  of  the  American  economy.  The  typical  technology  services 
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firm  provides  value  added  services  to  both  the  public  and  the  pri- 
vate sectors.  For  example,  for  the  Department  of  Defense  or  the 
military  services,  companies  in  our  industry  provide  technology 
services  that  are  integral  to  the  design,  development,  production 
and  maintenance  of  weapons  and  other  operational  systems. 

In  addition,  many  of  our  companies  in  the  technology  services  in- 
dustry including  BDM  are  developing  large  information  systems  to 
improve  the  efficiency  and  effectiveness  of  the  varied  activities  of 
the  Federal  Government.  The  acquisition  process  has  been  a  visible 
and  troublesome  issue  for  both  buyer  and  seller  for  many  years. 
But  despite  a  series  of  legislative  and  regulatory  efforts  to  correct 
the  apparent  shortcomings,  the  system  remains  in  real  crisis  today 
and  fails  to  meet  the  need  of  our  Government  and  the  American 
taxpayer.  Budget  pressures,  deficit  reduction,  the  need  to  stretch 
every  dollar  make  it  even  more  imperative  that  we  enact  legislation 
this  year  to  begin  radical  overhaul  of  the  acquisition  system. 

As  Chairman  of  the  so-called  "Odeen  Panel"  which  was  requested 
by  former  Secretary  Aspin  to  look  at  the  1994-1999  future  years  de- 
fense budget,  I  have  seen  at  firsthand  the  significant  funding  prob- 
lems that  confront  the  Department  of  Defense  in  the  out-years. 
There  is  simply  not  enough  dollars  to  support  our  military  forces 
and  maintain  a  sound  industrial  base  if  we  conduct  business  as 
usual. 

The  legislation  being  considered  this  year  is  a  meaningful  start, 
important  and  worthwhile,  but  only  a  start.  The  reform  process 
must  continue  next  year  and  beyond  until  the  change  in  the  acqui- 
sition process  serves  both  buyer  and  seller  in  an  efficient  and  equi- 
table manner.  This  will  require  more  than  changes  at  the  margin. 
To  make  a  difference,  very  fundamental  change  is  essential.  The 
Senate  bill  contains  a  number  of  important  reforms,  and  I  com- 
pliment the  Committees  on  their  effort.  I  will  comment  on  some  as- 
pects and  we  in  industry  are  anxious  to  work  with  you  to  strength- 
en the  bill,  making  it  even  more  effective. 

Before  I  discuss  a  number  of  specific  reform  proposals,  I  would 
like  to  make  a  few  points  about  the  acquisition  of  technology  serv- 
ices. When  we  talk  about  acquisition  reform,  it  is  important  that 
we  address  not  only  the  procurement  of  hardware  and  goods,  but 
also  the  procurement  of  high  technology  services.  The  current  ac- 
quisition system  literally  degrades  quality  and  responsiveness  and 
inflicts  significant,  nonproductive  cost  penalties  to  a  degree  that 
would  be  unthinkable  in  a  competitive  commercial  context. 

Among  the  most  important  factors  that  contribute  to  problems  in 
buying  services  are  a  continuing  tendency  first  to  embrace  low-bid 
and  sacrifice  quality.  Second,  costly  delays  in  the  procurement 
cycle.  Third,  excessive,  micro-managed  financial  and  audit  controls. 
Fourth,  time  consuming  and  costly  bid  protests.  Fifth,  a  pervasive 
lack  of  positive  incentives  for  innovation,  creativity,  productivity 
and  cost  efficiency.  And  finally,  a  growing  gap  between  the  edu- 
cation, training  and  tools  needed  by  Federal  buyers,  and  the  profes- 
sional demands  imposed  in  buying  modern  technology-based  serv- 
ices. 

To  correct  these  problems,  it  is  essential  that  we  fundamentally 
reengineer  the  acquisition  process.  We  h~ve  a  unique  window  of  op- 
portunity where  at  one  moment  in  history  the  executive  office  of 


107 


the  President,  the  leadership  of  the  Department  of  Defense,  the 
Congress  as  exemplified  by  these  2  Committees,  and  private  indus- 
try are  all  committed  to  major  change.  If  we  miss  this  window,  it 
may  be  many  years  before  we  have  another  such  opportunity. 

At  this  time,  I  would  like  to  step  back  from  the  macro-arguments 
for  acquisition  reform  and  touch  briefly  on  several  aspects  of  the 
services  procurement  that  we  believe  require  inclusion  or  strength- 
ening in  S.  1587.  The  first  is  value-based  contracting.  Best  value 
contracting  has  become  a  well-used  phrase,  and  few  people  dispute 
the  need  to  buy  based  on  value  to  Government,  not  merely  the  low- 
est bid  price.  But  the  reality  is  that  the  application,  and,  indeed 
the  very  meaning  varies  from  agency  to  agency,  from  department 
to  department,  and  often  there  is  wide  variation  even  within  agen- 
cies and  departments.  We  believe  what  is  needed  is  an  unequivocal, 
legislated  mandate  to  implement  value-based  contracting  Govern- 
ment-wide. 

Second,  there  is  universal  agreement  that  one  of  the  foremost 
discriminators  in  selecting  winners  in  competitive  procurements  is 
contractor  past  performance.  Industry  shares  the  Government's 
firm  commitment  to  quality  and  accountability.  Thus,  we  strongly 
support  efforts  underway  by  the  Office  of  Federal  Procurement  Pol- 
icy to  establish  consistent  standards  and  guidance  with  regard  to 
contractor  past  performance.  And  we  believe  this  laudable  effort 
should  be  given  impetus  through  a  legislated  mandate. 

Third,  both  the  Congress  and  the  administration  are  advocating 
bold  measures  to  facilitate  access  to  commercial  goods,  a  long  over- 
due response  that  will  save  money  and  provide  improved  perform- 
ance in  many  cases,  as  the  previous  witness  pointed  out.  We  be- 
lieve the  same  treatment  should  be  accorded  to  acquiring  commer- 
cial services  to  reflect  the  exponential  growth  in  this  marketplace 
in  the  private  sector  economy.  We  have  developed  a  definition  for 
commercial  services  and  hope  to  work  with  you  to  have  it  included 
in  S.  1587. 

Fourth,  the  increasing  frequency,  intensity,  and  ultimate  cost  to 
the  taxpayer  of  bid  protests  underlies  the  underlying  problems  in 
the  acquisition  system.  Protests  have  become  a  way  of  doing  busi- 
ness for  many  companies.  In  fact,  the  highest  number  of  protests 
ever  was  in  1993,  and  we  are  pleased  to  see  that  S.  1587  includes 
statutory  language  to  improve  this  situation. 

Finally,  let  me  raise  an  issue  of  great  importance  bringing  the 
buyer,  that  is  bringing  the  buyer  and  the  seller  together  in  a  con- 
structive, problem-solving  relationship.  The  stakes  are  too  high  and 
the  issues  too  complex  to  risk  continuation  of  the  current  arms- 
length  approach  to  rulemaking.  We  believe  S.  1587  should  include 
a  strong  mandate  to  use  negotiated  rule-making  as  one  of  the  pri- 
mary vehicles  for  reinventing  the  acquisition  system. 

Before  closing,  I  would  like  to  discuss  an  issue  that  is  especially 
relevant  to  the  procurement  of  technology  services.  That  is  Govern- 
ment reliance  on  the  private  sector  for  technology  services  and  so- 
lutions. While  this  issue  is  not  strictly  speaking  an  acquisition  re- 
form issue,  we  consider  it  to  be  a  major  part  of  the  acquisition  pol- 
icy equation  and  believe  it  deserves  serious  attention.  In  our  view, 
the  recent  Office  of  Management  and  Budget  Policy  Letter  92-1  on 
inherently  governmental  functions  provides  an  exvellent  policy 
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framework  for  making  judgments  on  whether  work  must  be  per- 
formed in-house  or  can  be  out-sourced  to  the  private  sector.  We 
urge  Government  wide  implementation  of  this  policy  letter  as  expe- 
ditiously as  possible. 

At  this  time,  I  would  like  to  briefly  discuss  a  non-services  issue. 
Since  the  shipbuilding  industry  is  not  represented  by  any  of  the  3 
industry  witnesses,  I  have  been  asked  by  the  Acquisition  Reform 
Working  Group  to  raise  an  issue  of  particular  importance  to  that 
industry.  The  issue  concerns  the  arbitrary  and  inequitable  18 
month  time  limit  on  the  submission  of  claims.  This  is  especially 
ironic  since  normal  procurement  cycle  for  shipbuilding  is  usually  5 
to  7  years. 

The  ABA,  Section  800  Panel,  Acquisition  Reform  Working  Group 
all  recommend  a  6  year  standard  through  appeal  or  modification  of 
the  current  law.  And  we  urge  the  Committee  to  support  this  posi- 
tion. Mr.  Chairman,  members  of  the  Committee,  this  concludes  my 
formal  remarks.  Again,  I  want  to  reiterate  that  I  believe  a  rare  and 
possibly  brief  window  of  opportunity  exists  to  radically  reform  the 
acquisition  system  and  develop  a  legislated  framework  for  change 
this  year.  Such  reform  will  not  be  easy.  It  may  take  a  number  of 
years  to  effect,  but  we  owe  it  to  the  American  taxpayer  to  move  for- 
ward expeditiously  to  ensure  that  the  necessary  incentives  and 
commitment  to  excellence  are  present  in  the  Government  contract- 
ing environment. 

I  look  forward  to  working  with  you  to  make  acquisition  reform 
a  reality,  and  we  are  happy  to  work  with  the  Committee  and  the 
staff  in  any  way  we  can  during  the  mark-up  to  ensure  that  these 
issues  are  given  a  full  hearing,  and  thank  you  again  for  your  atten- 
tion. 

Chairman  Glenn.  Thank  you,  Mr.  Odeen. 

Mr.  Hammond,  President,  Innovative  Logistics  Techniques.  Mr. 
Hammond. 

TESTIMONY  OF  VERLE  HAMMOND,  PRESIDENT,  INNOVATIVE 
LOGISTICS  TECHNIQUES 

Mr.  Hammond.  Thank  you,  Mr.  Chairman.  Chairman  Glenn, 
Chairman  Nunn,  and  other  distinguished  members  of  the  Commit- 
tees, my  name  is  Verle  B.  Hammond,  and  I  am  President/CEO  and 
principal  owner  of  Innovative  Logistics  Techniques,  Incorporated, 
also  known  as  Innolog.  I  am  the  little  kid  on  the  block.  Although 
our  company  is  just  5  years  old,  we  have  been  successful  in  devel- 
oping a  solid  and  growing  base  of  business  with  the  Defense  De- 
partment. We  specialize  in  logistics  engineering  services,  systems 
design,  training  technology  and  management.  My  company  is  cur- 
rently doing  business  in  Fairfax  County  and  Petersburg,  Virginia, 
Dayton,  Ohio,  St.  Louis,  and  in  northeast  Florida. 

Mr.  Chairman,  efforts  to  substantially  reform  the  acquisition 
process  should  not  be  viewed  as  a  big  business  issue  or  a  small 
business  issue.  Rather  it  is  an  issue  of  good  business.  Even  small 
businesses  competing  for  set-aside  work  face  costs  of  doing  business 
with  the  Government  that  are  enormous  and  often  prohibitive.  As 
an  example,  my  company  recently  competed  for  an  8(a)  set-aside 
contract  with  a  total  potential  annual  revenue  stream  of  less  than 
$2  million.  It  cost  us  over  $150,000  to  compete  for  that  contract, 
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|     and  that  is  for  a  set-aside  contract  that  should  be  exempt  from  sev- 
eral of  the  other  regulations  and  requirements. 

Now  we  were  fortunate  in  that  we  won  that  contract,  but  how 
many  contracts  do  you  think  we  or  any  other  small  company  can 
afford  to  compete  for  when  the  up-front,  at-risk  costs  are  so  high? 
Further,  we  often  forget  that  small  businesses  are  eager  to  compete 
for  work  that  is  not  set  aside.  The  name  of  the  game  is  to  become 
competitive.  But  the  relative  burden  of  the  current  process  is  much 
greater  for  a  small  company  than  it  is  for  a  larger  business  with 
|     more  resources  and  greater  financial  stability.  I  would  urge  you  to 
|     recognize  that  small  businesses  are  struggling  to  compete  both  for 
I     set-aside  and  non-set-aside  work,  and  a  comprehensive  acquisition 
!     reform  is  therefore  not  only  important  to  the  Rockwells  and  BDMs 
I     of  the  world  but  also  to  the  Innologs  and  hundreds  of  other  small 
companies  that  do  or  wish  to  do  service  and  provide  goods  to  the 
Government. 

Indeed,  comprehensive  reform  is  absolutely  mandatory  if  Ameri- 
!     ca's  small  businessmen  and  women  are  to  have  the  chance  to  bene- 
fit from  increased  business  opportunities  with  the  Government  and 
to  realize  their  full  potential.  As  important  as  reform  is,  however, 
I     we  cannot  and  should  not  allow  our  commitment  to  streamlining 
!     the  process  to  cause  a  wholesale  dismantling  of  successful  pro- 
grams and  initiatives  that  are  designed  to  level  the  playing  field 
for  small  and  small  disadvantaged  businesses. 

Some  may  think  of  these  rules  and  programs  as  purely  socio- 
economic. I  do  not.  They  provide  a  fundamental  opportunity  for 
those  of  us  who  might  otherwise  be  left  out  to  be  significant  con- 
|  tributors  to  our  economy.  This  is  not  a  simple  task,  but  it  is  one 
we  must  be  willing  to  tackle.  I  believe  that  the  legislative  rec- 
ommendations offered  by  the  Acquisition  Reform  Working  Group 
achieve  both  goals.  This  is  not  surprising  since  a  working  group  is 
comprised  of  associations  such  as  the  Contract  Services  Association 
on  whose  board  of  directors  I  sit,  as  well  as  the  American  Defense 
Preparedness  Association,  of  whom  I  am  also  a  member,  the  Amer- 
ican Electronics  Association,  the  National  Security  Industry  Asso- 
ciation, the  U.S.  Chamber  of  Commerce,  Professional  Services 
Council  and  other  associations  with  diverse  memberships. 

As  such,  my  focus  on  small  business  issues  should  in  no  way  be 
interpreted  as  a  lack  of  support  for  or  commitment  to  the  other  rec- 
ommendations made  by  the  working  group.  Let  me  quickly  review 
a  couple  of  issues  that  are  of  particular  importance  to  small  busi- 
ness. First,  I  fully  support  raising  the  simplified  acquisition  thresh- 
old to  $100,000  and  reserving  for  small  business  all  procurement 
under  that  threshold.  Doing  so  will,  of  course,  substantially  in- 
crease the  numbers  of  procurements  available  to  small  companies 
|     making  this  a  very  important  initial  step. 

In  addition,  the  working  group's  legislation  includes  a  significant 
list  of  statutes  and  rules  from  which  these  simplified  purchases 
|     should  be  exempted.  After  all,  if  we  are  talking  about  a  simplified 
acquisition  threshold,  let  us  make  it  just  that.  Let  us  simplify  the 
|     rules  so  the  Government  can  reap  the  benefits  of  a  more  competi- 
|     tive  marketplace  and  small  companies  can  benefit  from  the  in- 
creased access  to  Government  procurements. 
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It  has  been  suggested  by  some  that  we  link  the  threshold  in- 
crease to  the  implementation  of  electronic  commerce.  As  a  small 
businessman,  I  feel  that  we  must  do  both,  but  the  2  should  not  be 
linked.  While  I  recognize  the  need  to  ensure  that  electronic  com- 
merce becomes  a  reality,  and  fully  agree  that  it  is  essential,  I  can- 
not support  an  approach  that,  in  effect,  penalizes  small  businesses 
for  the  Government's  failure  to  meet  its  administrative  responsibil- 
ities. Raising  the  threshold  will  most  certainly  benefit  the  Govern- 
ment. But  it  also  represents  a  very  important  opportunity  for  those 
of  us  in  the  small  business  community. 

Second,  it  is  important  to  replicate  throughout  the  Government 
successful  programs  that  are  now  found  solely  at  the  Defense  De- 
partment. Specifically,  the  1207  Mentor-Protege  programs  should 
be  extended  to  the  civilian  agencies.  As  regards  the  Mentor-Protege 
Program,  however,  I  would  add  one  caveat.  As  it  is  now  structured, 
the  program  gives  virtually  all  control  and  options  to  the  mentor 
companies.  If  the  program  is  to  be  successful  as  it  could  be,  it  is 
important  to  modify  it  in  order  to  give  the  proteges  more  options 
and  flexibility. 

Third,  I  believe  we  must  approach  the  debate  over  subcontracting 
plans  somewhat  differently  than  we  have  in  the  past.  The  most  im- 
portant issue  with  subcontracting  plans  is  not  whether  they  are  im- 
posed on  a  contract  by  contract  basis  or  on  a  company-wide  basis. 
The  real  issues  are,  first,  whether  the  Government  is  committed 
and  able  to  enforce  these  plans;  and  secondly,  whether  the  prime 
contractors  provide  meaningful  subcontracting  opportunities  to 
small  businesses.  The  key  is  for  the  Government  to  put  in  place  the 
appropriate  and  necessary  enforcement  mechanisms.  If  those  mech- 
anisms are  put  in  place  and  if  the  commitment  to  enforcement  ex- 
ists, I  do  not  believe  small  firms  would  suffer  from  expansion  of  the 
DOD  comprehensive  test  program  to  the  civilian  agencies.  At  the 
same  time,  our  common  cause  of  comprehensive  reform  will  be  still 
further  served. 

But  the  bottom  line  is  that  without  the  ability  and  commitment 
to  enforce  the  plans,  it  does  not  matter  what  kinds  of  plans  the 
Government  requires  because  none  will  be  effective. 

Fourth,  I  would  urge  you  to  recognize  that  comprehensive  reform 
is  not  possible  unless  you  address  the  range  of  issues  related  to 
competitive  service  contracting  including  competitive  contracting 
that  is  covered  under  OMB  Circular  A-76. 

Finally,  I  would  like  to  address  an  issue  that  is  not  solely  legisla- 
tive but  is  nonetheless  one  on  which  these  Committees  can  have  a 
real  impact.  It  has  been  my  experience  that  many  Government 
agencies,  particular  Government  contract  offices,  treat  the  private 
contractors  as  the  enemy.  This  adversarial  relationship  is  a  prob- 
lem that  serves  to  no  one's  interests.  In  the  real  world  it  is  consid- 
ered a — in  the  commercial  world  rather,  it  is  considered  a  sign  of 
quality  management  if  a  company  has  regular  and  ongoing  commu- 
nications with  its  vendors  and  customers,  and  that  both  sides  seek 
to  establish  an  environment  of  real  trust  and  good  faith.  Only  in 
such  an  environment  can  excellence  really  blossom.  But  in  the  Gov- 
ernment contracting  world,  the  acquisition  culture  and  law  specifi- 
cally discourage  the  creation  of  such  an  environment.  There  is  a 
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constant  presumption  of  ill-intent  and  an  attitude  of  basic  distrust 
that  is  misplaced. 

If  excellence  is  what  we  seek,  then  the  tools  of  excellence  must 
be  made  available  to  all  concerned.  I  hope  you  will  consider  this 
issue  carefully  and  give  thought  to  ways  in  which  the  Congress  can 
help  improve  the  quality  of  the  environment  without  in  any  way 
subverting  the  interest  of  the  Government  or  the  taxpayer.  Let  me 
conclude  by  reiterating  that  while  my  testimony  has  focused  on 
several  small  business  related  issues,  the  degree  to  which  the  full 
process  is  reformed  will  benefit  all  businesses  large  and  small. 
Achieving  comprehensive  acquisition  reform  is  indeed  critical  not 
only  for  industry  and  Government  but  for  the  Nation's  taxpayers 
as  well.  Therefore,  I  feel  that  these  Committees  as  well  as  the  oth- 
ers that  have  made  a  substantial  commitment  to  this  issue  deserve 
great  credit. 

I  know  I  speak  for  all  of  my  colleagues  when  I  say  we  stand 
ready  to  work  with  you  to  turn  the  great  potential  for  reform  that 
exists  today  into  a  reality  that  will  help  restore  common-sense  and 
public  faith  to  our  Federal  Government.  Thank  you  very  much,  Mr. 
Chairman,  for  the  opportunity  to  appear  here  today,  and  I  would 
be  happy  along  with  my  colleagues  to  answer  your  questions. 

Chairman  Glenn.  Thank  you  very  much,  Mr.  Hammond,  appre- 
ciate it  very  much.  Mr.  lacobellis,  let  me  come  back  to  your  dem- 
onstration there  for  just  a  moment.  You  have  that  GPS  global  posi- 
tioning system  thing  there.  Let  us  use  that  as  an  example  here 
now.  I  agree  with  what  I  am  sure  you  would  say  that  we  over-spec 
too  many  things  in  Government.  We  require  too  many  things,  too 
many  tests,  and  so  on,  and  we  have  that  brought  up  to  us  many 
times  as  a  key  thing.  But  that  GPS  is  a  good  example.  Did  you  de- 
sign that  to  take  care  of  all  the  temperature  extremes,  the  shake 
extremes,  the  resonance,  the  waterproofing,  the  humidity,  the  cli- 
mate-changes and  so  on,  or  was  that  just  not  considered  when  you 
made  that  product? 

Mr.  Iacobellis.  The  performance  specifications  are  intact. 

Chairman  Glenn.  You  mean  it  was  designed  to  these  specs? 

Mr.  Iacobellis.  Yes. 

Chairman  Glenn.  I  understood  you  to  say  this  was  designed  as 

a  commercial  item  

Mr.  Iacobellis.  No. 

Chairman  Glenn  [continuing].  That  you  were  then  selling  to  the 
military?  It  was  the  other  way  around  then? 

Mr.  Iacobellis.  The  other  way.  In  this  case,  what  we  did  before 
the  RFP  came  out,  we  worked  with  the  customer,  the  Government, 
with  the  other  suppliers  to  streamline  some  of  the  requirements  for 
the  procurement  requirements.  And  we  were  able  to  streamline  it, 
and  that  is  how  the  20  percent  reduction  was  made.  There  is  an- 
other 17  percent  that  could  have  been  achieved  if  there  were  some 
further  reductions,  and  that  would  have  required  the  required  re- 
dundant testing,  some  of  the  redundant  material  handling.  There 
was  a  Public  Law  95-507.  This  was  small  and  minority  business  re- 
porting, the  Truth  in  Negotiations,  so  forth.  Those  were  not  taken 
out.  Had  they  been  taken  out,  there  would  have  been  another  17 
percent  reduction.  So  this  will  perform  to  the  specifications  wheth- 
er it  was  military  or  commercial. 
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Chairman  Glenn.  Then  did  the  military  put  it  through  the  so- 
called  "shake,  rattle  and  roll"  test,  and  all  the  humidity,  weather 
and  all  the  rest  of  it? 

Mr.  Iacobellis.  It  is.  Yes. 

Chairman  Glenn.  And  it  met  all  the  specs  then? 
Mr.  Iacobellis.  Yes. 

Chairman  Glenn.  OK.  But  you  did  not  design  it  and  do  those 
tests  on  it  yourself  going  in? 

Mr.  Iacobellis.  No,  because  this  was  not,  I  understand,  this  was 
not  an  available  commercial  product  prior  to  the  acquisition.  This 
was  tailored  to  the  acquisition. 

Chairman  Glenn.  OK 

Mr.  Iacobellis.  But  the  streamlining  of  many  of  the  require- 
ments did  take  place,  and  that  is  how  the  20  percent  reduction  was 
made. 

Chairman  Glenn.  OK.  You  mentioned  the  Truth  in  Negotiations 
Act.  There  was  a  lot  of  talk  about  how  burdensome  the  Govern- 
ment data  requirements  are  under  TINA.  The  facts  are  a  little  bit 
in  the  other  direction,  though.  These  provisions  apply  to  non- 
competitive awards  which  is  a  rather  small  universe  of  contracts. 
S.  1587  would  narrow  TINA's  application  even  further  by  providing 
a  broader  exemption  from  data  submission  requirements  for  non- 
commercial acquisitions  where  the  contracting  officer  determines 
that  sufficient  information  is  available.  In  other  words,  we  leave 
much  more  up  to  the  contracting  officer. 

Would  not  some  of  these  concerns  about  data  be  addressed  by 
broadening  the  statement  of  Government  needs  so  that  an  ade- 
quate competition  can  take  place,  Government  needs  generally,  not 
just  specs  as  we  have  known  them  in  the  past?  What  do  you  think? 

Mr.  Iacobellis.  Well,  I  focused  on  the  commercial  products,  and 
what  I  was  demonstrating  here  on  this  semiconductor  device,  this 
is  similar  to  what  we  are  selling  worldwide,  and,  therefore,  the 
quality,  the  price  is  all  verified  by  the  marketplace.  So  there  it 
would  seem  redundant  to  come  in  and  force  an  available  commer- 
cial product  to  go  through  some  of  these  requirements  so  to  speak 
after  the  fact. 

Chairman  Glenn.  As  long  as  the  military  requirements  say  we 
are  not  substantially  different  from  what  the  regular  commercial 
market  is? 

Mr.  Iacobellis.  That  is  true.  Now,  of  course,  we  are  not  arguing 
that  when  there  is  a  unique  requirement  and  the  Government  re- 
quires something  that  is  not  on  the  marketplace,  we  are  not  sug- 
gesting that  

Chairman  Glenn.  Yes. 

Mr.  Iacobellis  [continuing].  These  barriers  that  were  put  there 
in  the  first  place  for  good  purpose  be  removed. 

Chairman  Glenn.  Mr.  Odeen,  how  about  TINA?  Is  that  objec- 
tionable? Do  you  have  a  problem  with  that  or  do  you  think  we  are 
over-specing  and  how  do  we  get  around  that? 

Mr.  Odeen.  Well,  I  think  there  are  two  problems,  Mr.  Chairman. 
One  is  it  applies  more  broadly  than  it  should,  and  as  you  men- 
tioned, 1587  now  narrows  that  application  which  I  think  is  a  move 
in  the  right  direction.  I  am  not,  I  cannot  say  whether  it  goes  far 
enough  or  not.  Maybe  Mr.  Chvotkin  could.  The  other  problem  is  not 
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a  legislative  issue  or  regulatory  issue.  It  is  an  in-practice  issue. 
And  so  often  we  find  that  even  though  the  specific  legislative  re- 
quirements, even  the  FAR,  do  not  require  this  kind  of  information 
in  their  zeal  to  protect  themselves,  to  make  sure  they  are  not  criti- 
cized. The  very  risk-adverse  nature  of  the  acquisition  process,  infor- 
mation is  requested  and  demanded  of  the  seller  even  though  tech- 
nically it  may  not  be  required.  So  there  is  both  a  legal  issue  in 
terms  of  its  coverage,  which  are  you  moving  toward,  and  maybe 
Alan  can  comment  on  whether  or  not  it  goes  far  enough,  but  there 
is  also  a  practice  issue,  and  I  think  the  mere  fact  that  this  Commit- 
tee acts  in  this  area  and  changes  it  is  psychologically  helpful  in 
getting  the  message  out  to  the  world  that  they  do  not  have  to  de- 
mand all  this  data. 

Chairman  Glenn.  OK.  Before  my  time  runs  out,  I  want  to  get 
Mr.  Hammond's  comments  here,  too.  Mr.  Hammond  

Mr.  Hammond.  Mr.  Chairman,  I  agree  with  both  my  colleagues 
on  that. 

Chairman  Glenn.  All  right.  Good. 

Mr.  Hammond.  Let  me  add,  though,  I  had  somewhat  of  a  dif- 
ferent perspective  because  I  sat  on  the  other  side  for  some  time,  for 
28  years  having  been  with  the  military.  So  that  gives  me  another 
view  that  perhaps  some  folks  do  not  have,  but  I  do  agree  with 
them. 

Chairman  Glenn.  All  right.  Good.  And  do  you  have  a  comment? 
Mr.  Chvotkin.  No. 

Chairman  Glenn.  All  right.  Good.  You  have  criticized  S.  1587  as 
failing  to  waive  each  of  the  statutes  identified  by  the  Section  800 
Panel.  Those  recommendations  involve  waiver  of  preference  legisla- 
tion for  disadvantaged  groups  like  the  disabled  veterans,  minorities 
and  so  on.  How  do  you  propose  to  strike  a  balance  between  stream- 
lining a  system  and  assuring  that  people  in  those  categories  have 
a  chance  to  participate  in  the  process?  Mr.  Odeen? 

Mr.  Odeen.  Well,  I  think  there  are,  as  you  know,  Mr.  Chairman, 
a  whole  list.  I  happen  to  have  a  list  here  for  another  purpose  of 
about  15  or  18  of  these.  And  it  is  no  one  item  that  is  critical.  It 
is  the  fact  that  you  have  a  whole  range  of  these  things  that  apply, 
and  that  is  what  deters  commercial  producers.  They  look  at  these 
lists  and  they  think  of  the  legal  risks,  the  reporting  that  is  re- 
quired. I  think,  I  understand  the  issues  like  that  one  are  a  prob- 
lem, but  it  is  not  just,  it  is  not  just  the  application  to  procurements. 
It  is  a  flow-down  to  subcontractors  and  next  tier  down  that  create 
real  problems  for  the  commercial  producers. 

In  some  cases,  you  can  do  set-asides,  for  example,  to  small,  dis- 
advantaged businesses,  and  I  think  achieve  the  socioeconomic 
things  you  are  trying  to  accomplish,  but  when  you  have  a  whole  va- 
riety of  these  things  that  all  flow  down  to  different  levels,  it  makes 
it  almost  impossible  for  commercial  producers  to  operate  because 
they  do  not  do  those  things.  They  simply  do  not  want  to  take  on 
those  burdens.  So  we  think  it  is  very  important  for  small  purchases 
under  $100,000  and  for  commercial  products  that  these  kinds  of 
things  be  waived.  They  would  not  be  waived  for  the  large  procure- 
ments which  are  where  the  bulk  of  the  dollars  go. 

Chairman  Glenn.  Fine.  Thank  you.  My  time  is — yes,  do  you 
have  a  comment? 
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Mr.  Iacobellis.  I  would  like  to  tack  on  to  that. 
Chairman  Glenn.  All  right. 

Mr.  Iacobellis.  In  the  example  of  the  PLGR,  the  flow-downs,  to 
get  the  other  17  percent  reduction,  the  flow-downs  are  also  at 
issue.  Cost  accounting  standards,  affirmative  action,  Buy  American 
Act,  and  anti-kickback  and  some  of  those,  it  is  not  that  we  are  re- 
luctant to  do  those  things.  It  is  just  the  amount  of  paperwork  and 
number  of  people  required  to  conform  is  what  makes  the  costs  go 
up. 

Chairman  Glenn.  Thank  you. 

Mr.  Iacobellis.  And  I  wanted  to  make  one  correction.  Earlier, 
Mr.  Chairman,  I  believe  I  might  have  misspoken  there.  The  speci- 
fications that  were  streamlined  for  the  PLGR  were  streamlined 
from  what  was  required,  and  they  were  passed  to  all  of  the  com- 
petitors, and  so  in  the  temperature  range  and  things  like  that,  it 
was  ruggedized  to  the  extent  that  it  was  thought  to  be  necessary, 
not  the  complete  imposition  of  the  total  military  specs,  ruggedized 
not  to  the  100  percent  temperature  variation  and  things  like  that. 

Chairman  Glenn.  OK.  I  was  sitting  here  watching  when  you  had 
that  in  your  opening  statement,  thinking  about  its  use  over  in 
Desert  Storm  and  places  like  that  where  it  ran  into  some  extremes 
and  all  that  sort  of  thing.  We  do  not  want  to  do  away  with  some 
of  the  requirements  here.  Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  Mr.  Hammond, 
in  your  statement  you  refer  to  the  cost  of  competing  under  the  cur- 
rent rules,  and  you  made  some  reference  to  a  $2  million  set-aside 
contract  that  cost  you  $150,000  in  expenses  associated  with  com- 
plying with  Government  requirements.  What  were  the  costs  that 
you  incurred  in  that  competition  that  would  not  be  a  feature  of  a 
similar  private  sector  competition? 

Mr.  Hammond.  Yes,  Senator.  The  primary  costs  were  labor.  Let 
me  just  characterize  what  happens,  if  you  would.  Nowadays  even 
in  the  set-aside  competitions,  I  find  that  we  are  in  competition  with 
large  and  small  companies  because  of  the  teaming  arrangements, 
and  so  therefore  we  have  to  be  very  good  at  what  we  do.  We  have 
to  put  a  lot  of  emphasis  on  how  we  write  proposals,  and  it  takes 
a  lot  of  labor,  and  in  some  cases  also  consultants,  to  put  together 
a  first-class  technical  proposal.  Now  let  me  contrast  that  with  my 
company  which  has  just  recently  started  attempting  to  do  work  in 
the  commercial  world.  In  fact,  we  are  doing  some  work  down  in  the 
state  of  Florida  in  the  state  and  local  area.  And  a  typical  proposal 
that  I  respond  to  there  may  cost  in  terms  of  labor  $5-$  10,000  be- 
cause they  are  very  simple,  very  straightforward.  They  want  to 
know  what  you  can  do,  how  you  expect,  what  you  are  qualified  to 
do,  and  what  kind  of  people  you  have  got,  and  then  if  necessary, 
you  go  in  and  put  in  a  presentation.  So  the  comparison  is  like  night 
and  day.  But  it  is  primarily  labor. 

Senator  Thurmond.  Thank  you.  Mr.  Odeen,  in  your  statement 
you  point  to.  the  growing  gap  between  the  education,  training  and 
tools  needed  by  the  Federal  buyers  and  the  needs  of  the  modern 
marketplace.  Will  the  changes  imposed  by  the  recently  enacted  De- 
fense Acquisition  Work  Force  Improvement  Act  have  a  positive  ef- 
fect on  this  problem?  What  other  measures  should  the  Department 
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of  Defense  and  other  civilian  agencies  implement  to  remedy  this 
trend? 

Mr.  Odeen.  Thank  you,  Senator.  That  is  a  good  question.  I  think, 
first  of  all,  the  answer  is  yes,  I  think  that  act  will  be  helpful.  There 
are  a  series  of  problems,  though,  that  it  will  not  totally  remedy.  I 
am  a  services  business,  and  most  of  the  buyers  and  most  of  the 
training  and  education  for  buyers  teach  them  how  to  buy  hardware 
and  hard  goods  of  various  kinds,  and  so  they  are  not  experienced, 
and  they  do  not  have  the  background  and  training  to  buy  services 
which  are  a  very  different  kind  of  thing.  So  that  is  one  problem. 

The  second  problem  you  have  is  the  complexity  of  the  acquisition 
process,  and  I  am  sure  you  have  all  seen  copies  of  the  FAR  and  the 
DFAR  and  so  on.  The  great  complexity  of  the  process,  the  proce- 
dural aspects  are  so  complicated  that  most  of  the  training  and  edu- 
cation and  expertise  that  the  buyer  has  to  have  are  really  in  the 
procedural  aspects  of  the  process,  making  sure  all  the  i's  are  dotted 
and  the  t's  crossed  and  all  the  forms  are  filled  out  and  so  on  that 
they  do  not  have  either  the  time  or  the  training  and  education  to 
focus  on  the  more  substantive  aspects,  the  what  you  need  to  know 
about  the  item  you  are  buying  or  the  service  you  are  buying.  So 
the  focus  and  attention  and  time  demanded  to  carry  out  all  the  pro- 
cedural aspects  really  takes  away  from  the  time  they  have  to  be 
smart  buyers  in  the  sense  of  the  product  themselves  and  the  sub- 
stance of  what  they  are  trying  to  buy.  So  it  is  not  just  training. 
They  just  simply  are  overloaded.  There  is  too  much  they  have  to 
do  to  do  that  job. 

Senator  Thurmond.  Mr.  Iacobellis,  many  commentators  have 
provided  information  on  the  amount  of  costs  associated  with  Gov- 
ernment-unique requirements  and  procedures  versus  the  practices 
used  in  the  commercial  marketplace.  Is  the  source  of  these  costs 
solely  attributable  to  the  additional  personnel  required  or  are  there 
other  factors  such  as  time  delays  also  at  work  here?  And  is  there 
a  way  to  quantify  the  significant  sources  of  the  increased  costs? 

Mr.  Iacobellis.  Yes.  Primarily  they  are  the  additional  paper- 
work and  nonproductive  effort  that  is  required,  and,  again  I  am 
speaking  on  the  commercial  products  item.  There  are  audits  and 
oversights  that  would  not  be  required.  If  you  took  a  commercial 
product  that  was  selling  well,  performing  well,  I  do  not  think  that 
you  would  have  to  conduct  audits  and  oversights  and  have  the  Gov- 
ernment have  to  spend  their  resources  to  do  that  job,  and  con- 
versely for  the  contractor  to  have  to  do  that.  That  would  be  clearly 
redundant,  and  so  there  are  those  kinds  of  items  that  really  are  not 
value-added  and  do  run  the  costs  up.  And  as  I  earlier  stated,  when 
the  reasonable  price  assumption  is  not  available,  then  you  have  to 
take  other  means.  But  what  I  am  concentrating  on  is  the  availabil- 
ity of  quality,  competitive  products  that  need  not  go  through  the 
Government  procedures  if  they  are  a  quality  item  in  the  first  place 
in  the  marketplace. 

Mr.  Odeen.  Senator,  could  I  add  a  comment  on  that? 

Senator  Thurmond.  Certainly. 

Mr.  Odeen.  An  example  of  the  kinds  of  costs  that  are  required, 
we  recently  completed  our  annual  summary  report  on  our  small 
business  subcontracting.  We  had  a  very  good  year  last  year.  I  think 
we  subcontracted  about  9  percent  of  our  revenue,  well  over  the  tar- 
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get.  But  as  I  got  into  the  issues  of  how  much  time  we  spent,  we 
have  somewhere  between  800  and  1000  active  contracts  at  any  one 
time,  and  almost  all  of  those  requirements  require  one  or  more  re- 
ports, and  so  we  have  hundreds  and  hundreds  and  hundreds  of  re- 
ports going  back  to  different  Government  agencies  on  things  like 
small  business  set-asides  and  things  like  that,  very,  very  time  con- 
suming, very  costly  and  the  money  all  gets  rolled  back  into  our 
rates,  and  therefore  is  charged  against  the  taxpayer. 

Senator  Thurmond.  Thank  you.  I  believe  my  time  is  up,  Mr. 
Chairman.  Thank  you.  Senator  Bingaman. 

Senator  Bingaman.  Thank  you,  Mr.  Chairman.  Mr.  Iacobellis,  let 
me  ask  you  about  the  testimony  you  have  given  about  the  so-called 
Motorola  story.  When  the  President  and  Vice  President  and  all  of 
us  were  over  at  the  White  House  talking  in  glowing  terms  about 
how  we  were  going  to  introduce  this  bill,  one  of  the  examples  that 
was  pointed  to  as  a  problem  that  needed  to  be  fixed  was  this  prob- 
lem that  we  encountered  in  the  Desert  Storm  operation  where  Mo- 
torola radios  could  not  be  sold  to  the  Department  of  Defense.  They 
had  to  sell  them  to  the  Japanese  Government  and  then  transfer 
them  to  the  Department  of  Defense. 

As  I  understand  your  testimony  on  page  11,  you  are  saying  that 
what  we  are  proposing  in  this  bill  does  not  solve  that  problem,  and 
that  the  problem  remains.  Yes,  I  would  like  you  to  elaborate  on 
that  and  tell  me  what  change  would  you  recommend  we  make  in 
this  bill  in  order  that  that  problem  is  fixed? 

Mr.  Iacobellis.  There  are  companies  like  ours,  but  there  are 
others  who  do  both  military  and  commercial  work.  So  in  the  case 
I  cited  here,  one  of  our  divisions,  commercial,  could  not  sell  the 
product  that  obviously  was  selling  worldwide  just  like  Motorola's 
units  are,  and  so  the  change  that  has  to  be  made  here  is  to  include 
in  S.  1587  the  inter-company  transfers  between  commercial  and 
Government  divisions  in  the  definition  of  commercial  items,  and  an 
exemption  would  have  to  be  also  provided  for  the  Government- 
unique  flow-downs  to  suppliers  of  commercial  items.  So  if,  for  in- 
stance, if  one  of  our  divisions,  as  I  mentioned  here,  wanted  to  buy 
an  item,  it  was  a  Government  division,  it  has  all  of  the  flow-down, 
and  it  was  living  up  to  all  of  the  regulatory  requirements,  the  stat- 
utory requirements,  then  if  it  wanted  to  buy  this  device,  which  was 
made  very  economically  and  commercially,  and  buy  volume  from  a 
commercial  division  of  our  company,  then  this  would  contaminate 
all  of  that  commercial  division's  work  and  all  of  the  procedures 
would  have  to  change,  and  therefore  rather  than  do  that,  our  com- 
mercial division  preferred  to  give  it  to  the  Government  division  be- 
cause it  was  cheaper  and  would  not  adversely  affect  its  commercial 
pricing  and  competitiveness  in  the  global  market. 

Senator  Bingaman.  So  you  are  saying  that  those  are  the  2 
changes  that  would  be  required  in  order  to  solve  this  so-called  Mo- 
torola story  here?  The  one  being  the  ability  or  some  specific  lan- 
guage that  you  can  buy  from  a  commercial  portion  of  your  company 
without  that  commercial  portion  of  your  company  becoming  subject 
to  all  the  requirements,  and  is  that  distinct  from  eliminating  the 
flow-down  to  subcontractors?  That  also  needs  to  be  done? 

Mr.  Iacobellis.  That  is  inclusive  there. 

Mr.  Chvotkin.  Senator  Bingaman,  if  I  may? 
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Senator  Bingaman.  Yes. 

Mr.  Chvotkin.  In  addition  to  those  2,  I  think  there  is  one  other 
important  element,  and  that  is  the  requirement  in  the  rules  today 
for  most  favored  customer  guarantee.  I  think  those  3  elements  that 
you  mentioned,  the  2  elements  you  mentioned  plus  the  most  fa- 
vored customer  guarantee. 

Senator  Bingaman.  Explain  that  one  a  little  bit. 

Mr.  Chvotkin.  Yes,  sir. 

Senator  Bingaman.  I  notice  it  is  referred  to  in  your  testimony 
here  that  I  guess  that  Motorola  Division  has  a  policy  of  not  enter- 
ing into  most  favored  customer  agreements,  and  that  was  the  rea- 
son they  could  not  sell  to  the  Government? 

Mr.  Chvotkin.  That  is  correct.  Under  the  rules  today,  as  I  un- 
derstand them,  the  Government  is  asking  to  receive  the  price  that 
is  the  most  favored,  that  the  company  would  offer  to  any  other  cus- 
tomer, and  in  a  company  as  diverse  as  Motorola  or  possibly  a  Rock- 
well or  other  commercial  companies,  they  may  not  have  the  sys- 
tems in  place  to  be  able  to  identify  where  the  sales  force  are  offer- 
ing a  price  lower  than  the  price  the  sales  force  is  offering  to  the 
U.S.  Government.  That  is  not  to  say  that  the  Government  is  not 
getting  a  low  price  or  even  the  best  price,  but  it  is  an  inability  to 
certify  with  100  percent  accuracy  that  the  Government  is  receiving 
the  most  favored  customer  price  or  that  if  that  price  were  ever  low- 
ered the  next  day  or  a  week  later  or  2  weeks  later  that  the  Govern- 
ment would  be  entitled  to  a  price  reduction. 

Senator  Bingaman.  Now  is  the  requirement  that  the  company 
agree  or  certify  that  it  is  selling  at  the  lowest  possible  price  or  the 
lowest  price  it  has  charged  to  anyone  else,  is  that  requirement  a 
statutory  requirement  today?  Or  is  that  just  a  policy  of  the  depart- 
ment? 

Mr.  Chvotkin.  I  believe  it  is  a  statutory  requirement.  Let  me 
double-check. 

Mr.  Odeen.  While  he  is  checking,  Senator,  could  I  make  a  com- 
ment on  that? 
Senator  Bingaman.  Please,  go  ahead. 

Mr.  Odeen.  I  think  the  Motorola  case  is  a  good  example  of  that 
was  really  a  commercial  product.  It  was  sold  widely. 
Senator  BINGAMAN.  Right. 

Mr.  Odeen.  This  particular  radio  was  sold  widely  in  the  commer- 
cial marketplace,  and  the  key,  I  think,  is  to  have  a  broad  definition 
of  commercial  products  in  this  legislation  so  that  you  can  buy  that 
kind  of  a  product  on  a  commercial  basis.  There  are  prices  easily  es- 
tablished by  the  Government  buyer  as  to  what  a  good  price  is  for 
that.  It  may  not  be  the  lowest  price  charged  anywhere  in  the  world, 
but  a  good  price  is  you  can  buy  that  and  not  impose  all  these  regu- 
lations, and  then  the  companies  will  be  happy  to  sell  to  the  Depart- 
ment of  Defense. 

Senator  Bingaman.  No,  and  that  has  been  my  understanding, 
but  I  thought  the  definition  of  commercial  products  that  we  had  in 
this  bill  was  broad  enough  to  cover  the  radios  that  Motorola  was 
trying  to  sell  to  the  Department  of  Defense  back  in  Desert  Storm, 
and  I  gather  from  the  testimony  that  it  is  not  or  that  there  are 
other  problems  that  would  still  keep  that  sale  from  taking  place. 
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Mr.  CHVOTKIN.  Well,  the  definition  in  the  bill  is  probably  suffi- 
cient. You  run  into  questions  of  modifications  and  minor  modifica- 
tions which  the  bill  relies  on  that  will  create  a  problem.  You  run 
into  flow-down  issues  that  Mr.  Iacobellis  mentioned  that  are  not 
addressed  in  the  definition  of  a  commercial  item.  So  you  may  be 
able  to  bring  the  radio  under  a  definition  of  commercial  item,  but 
you  will  still  apply  a  whole  range,  over  20  individual  statutes  from 
price  reductions,  subcontract  terms  and  conditions,  that  would  im- 
pact on  that  sale. 

Senator  BlNGAMAN.  Were  you  able  to  find  out  any  more  about 
whether  this  is  a  statutory  requirement  that  the  DOD  imposes  that 
any  sales  be  as  cheap  as  they  are  to  commercial  customers? 

Mr.  Chvotkin.  Yes,  a  30  second  consultation.  We  know  that  the 
requirement  for  most  favored  customer  guarantee  was  a  statute  ap- 
plied to  both  the  defense  and  civilian  agencies.  Congress  repealed 
it  for  DOD  about  3  years  ago,  but  the  requirement  remains  in  the 
FAR.  So  we  do  have,  we  still  maintain  a  regulatory  requirement 
and  a  statutory  requirement  on  the  civil  agencies,  but  no  statute 
in  the  Defense  Department. 

Senator  Bingaman.  OK.  Let  me  ask  on  this  flow-down  issue,  as 
I  understand  what  we  are  trying  to  do  here  in  this  legislation  1587, 
we  are  eliminating  some  of  the  flow-down  requirements  to  sub- 
contractors, but  there  are  some  that  remain.  Now  I  guess  the  ones 
that  remain,  my  assumption  is  the  remaining  are  the  ones  that  we 
have  not  eliminated  for  the  primes  as  well.  Is  that  the  issue?  Is  the 
argument  that  you  are  making  that  even  though  we  retain  some 
of  these  statutory  requirements  for  primes,  we  ought  to  eliminate 
them  as  they  apply  to  subcontractors;  is  that  the  argument  that  I 
am  hearing? 

Mr.  Chvotkin.  Senator,  if  I  may,  I  think  we  have  taken  it  that 
some  provisions  should  not  apply  at  the  prime  contract  level  at  all 
for  commercial  items  and  below  the  $100,000  threshold,  but  there 
are  clearly  requirements  that  may  be  appropriate  at  the  prime  con- 
tract level  that  should  not  be  flowed  down,  and  between  the  2,  we 
would  tend  to  focus  more  on  the  flow-down  implications  because 
that  is  really  the  inability  to  attract  and  retain  high  quality  sub- 
contractors and  expand  the  industrial  base. 

Senator  Bingaman.  Thank  you.  My  time  has  expired,  Mr.  Chair- 
man. 

Chairman  GLENN.  Thank  you.  Senator  Roth.  But  just  a  comment, 
it  was  my  impression,  we  looked  into  this  Motorola  thing  back 
some  time  ago.  It  was  my  impression  there  was  a  waiver  authority 
already  in  place,  and  that  thing  need  never  have  occurred.  It  was 
a  mistake  in  process  back  at  that  time.  Senator  Roth. 

Senator  Roth.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to 
have  you  here,  gentlemen.  I  am  a  long-time  supporter  of  the  con- 
cept of  performance-based  budgeting,  and  industry,  of  course,  has 
similar  performance  standards  for  new  product  development,  for 
purchases  of  parts,  components,  and  in  my  procurement  reform 
bill,  I  have  called  for  performance  standards  to  be  applied  to  the 
Federal  buying  system.  I  would  like  to  ask  each  of  you  gentlemen 
along  these  lines  do  you  believe  that  Federal  procurement  pro- 
grams should  be  managed  to  meet  budget  and  schedule  goals? 
Would  a  performance  standard  that  procurement  programs  be 
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|    within  90  percent  of  budget,  performance  and  schedule  goals  be  a 

good  standard,  too  tough,  too  lenient? 
Mr.  Iacobellis.  Well,  I  will  comment  that  I  believe  that  they 

ought  to  be  tailored  to  the  need  and  sometimes  there  is  a  standard 
I    that  has  been  there  forever,  and  it  may  not  be  necessary  on  that 

particular  product,  even  for  general  Government  procurement,  not 
|     a  commercial  product.  And,  for  instance,  the  temperature  range  on 

this  PLGR,  as  I  mentioned,  was  ruggedized  but  not  to  the  full  ex- 
j  tremes.  It  goes  minus  20  degrees  Centigrade  to  plus  70  degrees 
j  Centigrade.  That  is  a  very  wide  range,  and  it  is  not  the  full  range, 
S  to  the  160  degree  Fahrenheit.  So  it  gets  up  there  quite  a-ways,  and 
j  so  it  is  probably  enough  that  you  would  never  expect  that  to  be 
j  used  in  any  more  severe  conditions.  So  there  was  no  compromise 
I  there. 

And  there  are  many  cases  where  the  specs  that  are  levied  on  a 
typical  procurement  are  awesome,  and  they  cost  money  just  to  go 
through.  I  believe  the  example  of  the  $150,000  cost  to  propose  on 
this  $2  million  program  very  likely  included  a  lot  of  specs  that  were 
redundant  to  the  real  need  for  that  procurement. 

Senator  Roth.  But,  of  course,  what  I  am  suggesting  is  that  the 
!  standards  would  be  reasonable  to  need  and  once  you  establish 
I  those,  does  it  make  sense  to  have  compensation  based  on  meeting 
those  performance  goals  or  90  percent  of  them?  Mr.  Odeen. 

Mr.  Odeen.  Let  me  comment  on  that,  Senator.  I  think  that  is  a 
very  good  idea.  I  mean  in  the  services  business  at  least,  I  think 
most  of  us  very  much  support  incentive-type  contracts,  award  fee 
type  contracts  that  really  reward  good  performance  where  the  Gov- 
,  ernment  evaluates  how  well  you  did  in  schedule  or  costs  or  what- 
ever the  key  parameters  and  reward  based  on  how  well  you  per- 
form. I  think  most  of  us  would  be  more  than  willing  to  risk  all  of 
our  profit  if  we  have  an  opportunity  to  make  a  good  profit  if  we 
perform  extremely  well. 

I  think  performance  standards  are  important.  Cost  performance 
standards  are  obviously  important.  I  am  not  sure  a  single  number 
would  make  sense.  If  you  are  doing  something  very  simple,  the 
range,  cost  range  ought  to  be  very  small.  If  you  are  developing  a 
very  complex  weapon  system,  it  has  to  be  much  wider,  just  simply 
I  because  there  are  a  lot  more  unknowns,  a  lot  more  uncertainty,  but 
the  idea  is  a  very  good  one. 

Senator  Roth.  Mr.  Chvotkin. 

Mr.  Chvotkin.  Senator,  just  to  make  the  point  that  we  have 
looked  at  S.  1598,  the  proposal  you  have  introduced  with  Senator 
Cohen.  We  believe  it  is  important  to  include  performance  measure- 
ments in  the  comprehensive  reform  as  Mr.  Iacobellis  said.  It  has 
got  to  be  flexible  to  allow  the  individual  program  to  set  the  right 
;    parameters  because  it  would  not  be  possible  to  establish  those  in 
j    law,  but  the  concept  of  performance-based  measurements  makes 
j     sense  to  us,  and  we  would  support  that. 

Senator  Roth.  Thank  you.  Mr.  Hammond. 

Mr.  Hammond.  The  only  thing  I  could  add  to  that,  Senator,  is  to 
say  that  personally  and  in  terms  of  my  company's  culture,  I  am 
very  much  in  favor  of  high  reward  for  strong  performance,  and  be- 
I    yond  that  I  have  got  no  further  comment. 

Senator  Roth.  How  about  little  reward  for  little  performance? 
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Mr.  Odeen.  Absolutely.  Yes. 
Mr.  Hammond.  It  follows. 

Senator  Roth.  GAO  reported  last  year  that  acquisition  reforms 
had  had  limited  effectiveness  because  they  had  not  changed  the 
basic  incentives  or  pressures  that  drive  the  behavior  of  participants 
in  the  process.  And  the  report  GAO  gave  me  last  week  identified 
over  150  recent  audits  that  underscored  the  need  to  reform  the 
Government's  system  of  buying  goods  and  services.  I  was  pleased 
that  some  of  today's  testimony  embraced  the  pay  for  performance 
solution  to  these  problems  that  I  am  proposing  for  Government  em- 
ployees and  contractors. 

My  question  to  each  of  you  is  this:  first,  do  you  believe  the  incen- 
tives and  rewards  for  Government  workers  in  the  acquisition 
workforce  should  be  tied  to  how  well  they  spent  the  Government's 
money  including  rewarding  those  who  fulfil  Government  needs 
within  budget  and  schedule  guidelines,  penalizing  those  who  run 
over  their  budgets?  And  second,  would  you  support  tying  progress 
payments,  future  contract  awards  and  profits  to  a  contractor's  per- 
formance in  a  contract?  Would  you? 

Mr.  Iacobellis.  First  of  all,  there  are  a  wide  range  of  contracts 
that  are  involved  in  that  question.  If  you  are  doing  a  first  of  a  kind, 
unique  program  where  no  one  has  a  prior  knowledge  of  what  a 
benchmark  might  be  for  performance  and  cost  schedule,  so  in  those 
cases  the  Government  has  used  a  cost-type  contract  recognizing 
that  it  would  be  virtually  impossible  to  have  a  good  framework  for 
pricing  something  fixed  price.  So  there,  I  think,  you  would  have  to 
factor  that  in.  On  the  other  hand,  when  you  are  producing  quan- 
tities that  are  large,  and  there  is  some  background  involved,  then 
I  believe  you  can  go  fixed  price  and  you  can  set  incentives,  and  I 
think  the  contractors  are  eager  for  that  kind  of  contracting. 

But  again  a  fixed  price  procurement  usually  or  should  limit  how 
much  the  Government  can  interfere  with  a  program  that  just  like 
if  you  are  buying  a  commercial  item,  you  would  contract  for  so 
many,  and  they  would  perform  according  to  the  delivered  spec,  and 
that  would  be  it.  So  in  answer  to  your  question,  in  those  cases 
where  you  can  apply  incentives  because  the  background  and  the 
basis  is  there,  I  think  that  universally  I  believe  that  contractors 
prefer  that. 

Mr.  Odeen.  Senator,  could  I  comment  on  the  first  part  of  your 
question  in  particular? 
Senator  Roth.  Yes,  please. 

Mr.  Odeen.  The  incentives  for  the  Government  buyer. 
Senator  Roth.  Right. 

Mr.  Odeen.  I  think  that  is  a  very  interesting  idea.  All  the  incen- 
tives now  are  negative  incentives.  Do  not  screw  up,  do  not  make 
a  mistake,  do  not  forget  to  fill  out  this  form,  do  not  do  this.  Almost 
no  incentive  to  buy  good  products,  to  buy  quality.  That  does  not  get 
you  anyplace.  If  you  make  a  mistake,  you  are  in  trouble.  So  it  is 
a  very,  very  risk  adverse  situation.  Senator  Glenn's  comment  about 
the  Motorola  radios  is  a  typical  kind  of  example.  There  are  ways 
around  this.  Things  did  not  have  to  be  done  that  way,  but  particu- 
larly in  a  very  large,  complex  bureaucracy,  you  get  down  2,  3,  4, 
5,  6,  7  levels  down,  and  people  behave  in  ways  that  are  not  nec- 
essarily consistent  with  the  FAR,  but  they  are  consistent  with  mak- 
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ing  sure  they  do  not  get  criticized,  and  if  you  buy  cheap,  you  buy 
the  lowest  price,  you  will  never  get  criticized  even  if  the  product 
is  not  a  good  quality. 

But  if  you  take  a  risk  and  try  to  do  the  right  thing  and  buy  the 
best  quality,  and  something  does  not  go  right,  and  things  will 
sometimes  not  go  right,  you  are  open  to  terrible  criticism.  So  I 
think  the  idea  of  providing  true  incentives  for  good  performance  is 
very,  very  important. 

Senator  Roth.  Thank  you.  Mr.  Chvotkin. 

Mr.  Chvotkin.  Just  one  point,  Senator.  Differentiate  the  incen- 
tive payments  from  progress  payments. 
Senator  Roth.  Yes. 

Mr.  Chvotkin.  That  is  very  important.  We  would  not  support 
tying  the  progress  payments  to  performance,  but  the  incentive  pay- 
ments, as  Mr.  Iacobellis  says,  is  an  entirely  different  matter,  and 
that  is  something  we  could  support. 

Senator  Roth.  Mr.  Hammond? 

Mr.  Hammond.  I  thought  I  had  been  saved  by  the  red  light.  I 
would  just  like  to  add  one  basic  point  that  I  think  a  part  of  your 
question  had  to  do  with  basing  future  contracts  on  past  perform- 
ance or  something  to  that  effect.  I  am  a  strong  proponent  of  that. 
As  a  matter  of  fact,  the  culture  of  my  company  is  that  with  a  foot 
in  the  door,  we  will  perform,  and  we  ought  to  be  rewarded  accord- 
ingly. 

Senator  Roth.  Thank  you,  Mr.  Chairman. 

Prepared  Statement  of  Senator  Roth 

Mr.  Chairman.  The  past  two  hearings  have  shown  that  the  present  Federal  buy- 
ing system  is  unable  to  purchase  goods  and  services  in  an  affordable  manner  or 
when  needed.  The  vast  majority  of  weapon  acquisition  programs  are  experiencing 
serious  cost  and  schedule  problems.  The  GAO  reported  that  program  cost  increases 
on  the  order  of  20  to  40  percent  are  common. 

To  give  you  an  idea  of  how  inefficient  the  management  practices  are,  program 
managers  have  to  follow  more  than  840  steps  in  order  to  get  a  technology  to  the 
field.  A  recent  Defense  Sciences  Board  study  found  that  these  steps  take  16  years. 
This  maze  of  regulations  is  clearly  at  odds  with  commercial  management  practices. 
Most  companies  take  four  years  to  put  out  a  new  product.  They  would  be  out  of 
business  if  it  took  them  16  years. 

Many  of  the  companies  represented  here  today,  including  two  Delaware  compa- 
nies, have  cut  their  product  development  cycle,  while  reducing  costs  and  increasing 
customer  satisfaction.  They  have  used  performance-based  incentives  to  change  their 
corporate  cultures. 

In  the  hearings  that  have  been  held  on  the  Federal  Acquisition  Streamlining  Act, 
government  officials  have  confirmed  what  I  have  been  saying  about  the  need  for 
comprehensive  reform.  Today,  I  look  forward  to  hearing  the  witnesses'  views  on  add- 
ing comprehensive  reform  language  to  the  Federal  Acquisition  Streamlining  Act.  I 
also  look  forward  to  working  with  the  Chairman  to  get  such  language  included  in 
the  Federal  Acquisition  Streamlining  Act. 

Chairman  Glenn.  Thank  you.  Senator  Smith. 

Senator  Smith.  Thank  you,  Mr.  Chairman.  Mr.  Hammond,  I  am 
puzzled  by  a  couple  of  comments  that  you  make  on  pages  7  and  8 
of  your  testimony  regarding  this  business  of  acquisition  threshold 
and  linking  that  to  the  electronic  data.  You  say  that  in  your  state- 
ment that  I  cannot  support  an  approach  that,  in  effect,  penalizes 
small  businesses  for  the  Government's  failure  to  meet  its  adminis- 
trative responsibilities.  Most  small  businesses,  and  I  think  indeed 
we  will  probably  hear  some  testimony  to  that  effect  in  the  next 


122 


panel,  support  that  linkage.  How  does  it  penalize  small  business  to 
link  the  two? 

Mr.  Hammond.  I  would  be  happy  to  respond  to  that,  Senator.  I 
support  both.  Certainly  the  electronic  commerce  is  very  much  in 
order.  It  is  something  that  needs  to  be  done,  must  be  done,  but  at 
the  same  time  raising  the  threshold  is  critically  important,  too.  It 
is  simply  my  view,  and  I  am  speaking  for  Verle  Hammond  and 
Verle  Hammond's  company,  I  can  create  the  means  to  get  the  infor- 
mation I  need  via  the  Commerce  Business  Daily  and  that  sort  of 
thing.  But  I  think  that  the  right  thing  to  do  would  be  to  raise  the 
threshold  and  at  the  same  time  work  diligently  to  provide  the  elec- 
tronic means  of  getting  information  that  we  need.  But  they  should 
not  be,  and  I  underline,  in  my  view  they  should  not  be  linked. 

Senator  Smith.  Well,  if  we  raised  the  threshold,  how  do  you 
guarantee  small  business  the  opportunity  to  bid  without  some  ac- 
cess to  EDI? 

Mr.  Hammond.  I  do  not  think  there  is  anything  that  the  Con- 
gress can  do  or  anybody  can  do  to  guarantee  that  they  are  going 
to  bid  or  what  have  you.  I  simply  think  that  there  are  ways  of  get- 
ting the  information.  I,  for  example,  right  now,  from  the  day  I 
opened  the  doors  of  my  company,  I  made  sure  that  I  had  access  to 
the  information  provided  via  the  Commerce  Business  Daily  and 
other  means,  and  I  saw  this  as  a  cost  of  doing  business.  If  I  am 
going  to  play  the  game,  I  have  got  to  do  those  things.  And  at  the 
same  time,  I  think  it  is  very  important,  because  I  have  seen  oppor- 
tunities whereby  had  the  threshold  been  above  the  current  $25,000, 
there  would  have  been  opportunities  for  my  company  and  others  to 
do  business  without  going  through  the  normal  competitive  proc- 
esses. So  I  think  it  is  so  very  important  to  do  that,  and  it  is  just 
my  opinion  that  the  two  should  not  be  linked. 

Mr.  Odeen.  Could  I  comment,  Senator? 

Senator  Smith.  Yes,  sir,  sure. 

Mr.  Odeen.  I  think  the  issue — it  does  not  affect  my  company  per 
se — but  the  issue  is  that  electronic  commerce  is  a  good  idea,  but 
it  is  going  to  take  years  and  years  to  get  that  in  place  across  the 
Government.  DOD  is  working  on  it.  They  are  within  a  couple  of 
years  of  having  a  workable  system,  but  it  is  going  to  be  a  lot  longer 
before  other  Government  agencies  get  to  that  point.  I  think  the 
issue  is  do  you  want  to  wait  5  years,  7  years,  8  years,  10  years 
until  every  Government  agency  has  it,  or  do  you  do  what  is  right 
now  through  CBD  announcements  and  other  things,  do  your  best 
to  get  the  word  out,  and  over  time  as  electronic  notification  be- 
comes practical  in  DOD  and  in  other  agencies,  there  will  be  a  lot 
better  access.  But  it  is  a  time  factor  issue,  I  think. 

Senator  Smith.  Anybody  else  want  to?  I  understand  what  your 
point  is.  It  is  almost  like  a  mandate  that  you  do  not  want,  I  sup- 
pose, would  be  one  way  to  look  at  it.  But  if  the  threshold  is  raised, 
there  will  be  no  CBO  notice  without  linkage. 

Mr.  Chvotkin.  Senator,  may  I  address  that  point?  Our  position 
is  really  to  do  three  things  immediately.  Those  three  things  are  to 
raise  the  current  simplified  acquisition  threshold,  the  small  pur- 
chase threshold,  to  $100,000.  Secondly,  to  reserve  all  purchases 
under  that  threshold  exclusively  for  small  business  using  the  cur- 
rent rules,  the  rule  of  2  and  everything  else.  And  third,  to  require 
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continuation  of  the  CBD  notice  between  25,000  and  $100,000  until 
an  electronic  notice-  

Senator  Smith.  I  said  CBO.  I  meant  CBD.  Thank  you. 

Mr.  Chvotkin.  Yes.  The  Commerce  Business  Daily—until  there 
is,  retain  the  current  Commerce  Business  Daily  notification  until 
there  is  electronic  notice  to  substitute  for  it.  In  addition,  to  that, 
we  strongly  support  a  full  electronic  commerce  system  for  the  Fed- 
eral Government  which  would  include  not  only  electronic  contract- 
ing but  electronic  payments,  but  we  recognize  that  that  system  is 
well  down  the  road  even  under  the  president's  initiatives,  and  we 
did  not  want  to  miss  the  opportunity  for  the  $100,000  and  the 
small  business  reservation  while  waiting  for  that  full  electronic 
commerce  system  to  be  in  place.  I  think  that  is  the  genesis  for  the 
position  of  not  linking  those  2  together. 

Mr.  Hammond.  Let  me,  Senator,  if  you  would,  because  I  suspect 
that  I  would  incur  the  wrath  of  perhaps  some  other  small  busi- 
nesses, but  I  just  feel  so  very  strongly  that  based  on  my  experience 
that  having  that  high  a  threshold  of  procurements  whereby  the 
customer,  the  Government  customer,  does  not  have  to  go  through 
the  horrendous  trap  lines  to  buy  something  is  so  very  critical,  that 
that  ought  to  be  done,  and  that  ought  not  be  tied  to  something  that 
may  take  another  year,  2  years,  5  years  to  do. 

And  I  fully  recognize  that  there  are  perhaps  a  lot  of  small  busi- 
nesses that  are  perhaps  not  as  fortunate,  lucky  as  I  have  been,  my 
company  has  been,  in  the  5  years  of  our  existence.  But  I  just  do 
not  think  that  we  ought  to  wait  to  raise  that  threshold.  I  think  at 
the  same  time,  however,  the  electronic  commerce  ought  to  be  im- 
plemented with  all  deliberate  speed.  It  ought  to  be  done  now,  but 
the  2,  in  my  simple  mind,  just  do  not  need  to  be  linked. 

Senator  Smith.  Then  we  would  have  to  change  the  provision  that 
there  would  be  no  notice  then  without  the  linkage;  is  that  what  you 
are  saying? 

Mr.  Hammond.  Perhaps  so. 

Senator  Smith.  It  will  be  interesting  to  hear  from  the  next  panel 
on  that  point.  Has  my  time  expired,  Mr.  Chairman?  Has  my  time 
expired?  One  more  question? 

Chairman  Glenn.  It  has,  but  go  ahead.  You  have  a  burning 
question  on  your  soul,  go  ahead. 

Senator  Smith.  Mr.  Odeen,  in  your  statement,  you  discuss  the 
18-month  limitation  on  the  submission  of  shipbuilding  claims.  You 
suggest  that  they  be  eliminated  in  favor  of  a  6-year  limitation.  Why 
do  you  feel  that  way?  I  mean  what  is  the  rationale  for  that?  Is  that 
realistic? 

Mr.  Odeen.  Well,  let  me  comment.  As  I  commented  in  the  state- 
ment, I  made  that  statement  in  behalf  of  some  other  firms  that  do 
not  have  the  opportunity  to  testify  so  I  cannot  give  you  the  specif- 
ics. But  it  is  a  relatively  short  period  of  time.  Building  ships,  as 
you  know,  being  from  your  state,  is  a  long,  complicated  process, 
and  

Senator  Smith.  Hopefully  it  is  going  to  continue. 

Mr.  Odeen.  Yes,  I  hope  so,  too.  But  that  is  a  very  short  period 
of  time  when  you  are  building  an  Aegis  destroyer  or  cruiser  to  sub- 
mit claims,  and  it  is  a  very  short  time  in  a  4,  5,  6,  7  year  construc- 
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tion  period.  But  Alan  can  probably  comment  more  effectively  on 
that. 

Mr.  Chvotkin.  Senator,  the  18-month  time  bar  was  put  in  place 
many  years  ago  when  there  were  some  implications  that  contrac- 
tors were  withholding  the  information  and  sitting  on  claims  until 
the  end,  sort  of  building  them  up.  We  have  taken  a  view  that  the 
18  month  time  bar  along  with  many  other  dispute  resolution  provi- 
sions needs  to  be  reformed  raising  the  threshold  on  Contract  Dis- 
putes Act  from  the  current  $50,000  to  $100,000,  eliminating  the 
unique  DOD  certifications  for  claims  as  well  as  eliminating  the  18 
month  time  bar  that  applies  only  to  shipbuilding.  Saw  no  reason 
to  treat  shipbuilding  as  a  unique  area  of  Government  contracting 
anymore  than  electronics  or  aircraft  or  anything  else. 

Chairman  Glenn.  Senator  Nunn. 

Chairman  Nunn.  Mr.  Chairman,  we  have  2  more  panels  so  I  will 
ask  just  1  or  2  very  brief  questions.  Mr.  Odeen,  your  testimony  rec- 
ommends legislation  mandating  rules  for  the  evaluation  of  bids  and 
proposals  that  would  give  greater  emphasis  to  value-based  con- 
tracting and  contractor  past  performance.  I  certainly  agree  with 
those  goals.  The  current  law  does  not,  as  I  understand  it,  restrict 
consideration  of  either  value-based  contracting  or  contractor  based 
performance.  My  question  is  do  we  really  need  to  address  that  in 
law,  or  should  we  leave  it  up  to  the  Department  of  Defense? 

Mr.  Odeen.  Well,  I  think,  Senator,  I  think  strictly  speaking,  it 
is  not  necessary,  but  there  is,  I  believe,  a  presumption  on  the  part 
of  many  people  in  the  procurement  system  that  the  sense  of  the 
Congress  is  buy  low  price,  buy  cheap,  and  we  think  it  is  important 
that  you  come  out  clearly  behind  best  value,  contractor  perform- 
ance, these  kinds  of  issues.  You  should  not  specify  how  it  is  done. 
You  should  simply  say  these  should  be  an  important  element  of  an 
acquisition  system,  and  OFPP  and  the  FAR  and  so  on  would  take 
that  into  account. 

But  I  think  it  would  be  very  helpful  for  the  Congress  to  come  out 
clearly  in  a  legislative  vehicle  and  make  this  point.  It  could  be  done 
in  the  language  of  the  report  as  well.  That  might  be  as  good,  per- 
haps as  good,  not  as  strong  perhaps,  but  I  think  it  is  important 
from  a  psychological  impression  kind  of  point  of  view  that  the  ac- 
quisition world  understand  that  buying  good  value,  rewarding  good 
performance  is  important  in  the  eyes  of  the  Congress,  not  just  low 
price.  That  is  the  reason  really.  It  is  not  necessary,  I  agree. 

Chairman  Nunn.  Your  testimony  also  recommends  the  use  of  ne- 
gotiated rulemaking  in  the  development  of  acquisition  regulations 
in  the  executive  branch.  I  believe  I  heard  a  little  while  ago  that 
there  were  3,600  protests  last  year.  It  is  obvious  the  private  sector 
does  not  have  a  clear  agreement  among  themselves  about  many  of 
these  things. 

Mr.  Odeen.  Sure. 

Chairman  Nunn.  How  in  practical  terms  can  the  executive 
branch  structure  negotiated  rulemaking  in  acquisition  issues  with- 
out just  opening  up  another  bag  of  protests  and  lawsuits  and  so 
forth  and  so  on? 

Mr.  Odeen.  I  think  the  two  are  separable.  We  are  thinking  about 
negotiated  rulemaking  in  the  sense  when  OFPP  or  the  FAR  devel- 
ops a  new  rule  on  some  particular  issue  rather  than  sitting  quietly 
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and  the  Government  making  up,  going  through  a  long  process  of 
reviewing  drafts  and  revisions  and  so  on,  and  then  springing  it 
fully  blown  on  the  industry  near  the  latter  part  of  the  process.  We 
think  in  cases,  and  they  often  do  this,  in  cases  where  they  bring 
the  industry  in  early  on,  the  whole  process  is  a  much  more  produc- 
tive one,  and  the  outcome  is  almost  always  a  much  better  piece  of 
legislation. 

The  protest  is  a  somewhat  separate  issue,  and  there  is  good  leg- 
islation in  your  bill  to  extend,  make  the  debriefs  more  complete, 
provide  more  time,  some  of  the  things  that  I  think  would  help  in 
the  protest  issue.  We  believe  the  Senate  bill  will  be  very  helpful  in 
that  regard.  But  I  think  the  two  can  be  separated. 

Chairman  Nunn.  Mr.  Iacobellis,  you  mentioned  elimination  of 
the  post-award  audit  provisions  for  commercial  products.  Suppose 
there  is  no  market,  established  market  price  or  catalog  price,  can 
the  Government  afford  to  give  up  the  post-award  audit  in  those 
cases? 

Mr.  Iacobellis.  Well,  in  that  case,  I  believe  not.  However,  the 
commercial  products  that  I  am  referring  to  are  those  that  are  al- 
ready established  in  the  marketplace  and  perhaps  there  is  not  a 
catalog  on  it,  but  there  are  sales  being  made,  in  some  cases  glob- 
ally, so  in  the  commercial  marketplace,  it  already  can  be  assumed 
that  it  is  a  fair  price  and  a  quality  product. 

Chairman  Nunn.  Mr.  Hammond,  just  very  briefly,  if  you  had  to 
list  the  priority  of  programs  that  you  believe  are  absolutely  essen- 
tial to  remain  from  a  small  business  perspective,  which  programs 
would  you  list? 

Mr.  Hammond.  Programs  that  should  remain  in? 

Chairman  Nunn.  Yes.  Should  not  be  changed. 

Mr.  Hammond.  That  is  a  tough  one.  Most  certainly  the  programs 
that  the  SB  A  administers,  having  to  do  with  set-asides,  I  think 
that  program  ought  to  remain  in  place.  I  think  that  ought  to  be 
strengthened.  I  think  there  is  some  money  lost,  for  example,  by  not 
having  enough  flexibility  at  the  agency  level  to  do  the  things  that 
make  sense.  But  that  one  should  not  change,  and  rather  than  go 
through  a  step  by  step  recitation,  I  prefer  not  to  get  into  anymore 
detail  on  that,  Senator. 

Chairman  Nunn.  OK.  Thank  you.  Thank  the  whole  panel  for 
being  here.  Mr.  Chvotkin,  I  know  you  know  all  the  answers.  I  am 
not  going  to  ask  you  anything. 

Mr.  Chvotkin.  I  appreciate  that,  Senator.  I  appreciate  you  not 
testing  me  on  it. 

Mr.  Odeen.  Mr.  Chairman,  let  me  just  thank  you  again  for  the 
willingness  of  these  Committees  to  take  this  issue  on.  As  I  indi- 
cated in  my  testimony,  I  think  we  have  a  really  rare  opportunity 
here  to  make  a  real  difference  in  this  area,  and  I  cannot  tell  you 
how  happy  I  think  all  of  us  are  that  these  two  important  Commit- 
tees are  really  addressing  this  issue  in  a  very  serious  way. 

Chairman  Glenn.  It  is  a  big  deal,  and  it  has  been  a  long  time 
coming.  We  want  to  do  it  right  this  time,  though,  so  that  we  do  not 
wind  up  just  with  another  morass  out  there  we  will  be  correcting 
another  5  years  down  the  road  or  something.  That  is  the  reason  we 
are  taking  a  lot  of  time  on  this  and  having  extensive  hearings  on 
it.  OK.  Thank  you  all. 
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Mr.  Chvotkin.  Senator,  may  I  just  ask,  we  have  spent  a  lot  of 
time  talking  about  the  Motorola  example,  and  none  of  the  wit- 
nesses here  are  from  Motorola.  May  we  supplement  the  record  to 
you  specifically  and  to  Senator  Bingaman  about  those  two  specific 
examples? 

Chairman  Glenn.  Yes,  and  I  want  to  point  out  also  there  may 
be  questions  other  members  have  who  cannot  be  here  today  or  once 
we  review  the  record  we  may  have  additional  questions.  We  would 
appreciate  your  early  response  to  that.  And  if  you  want  to  supply 
additional  information,  that  will  be  included  in  the  record  also. 
Thank  you  much. 

Mr.  Chvotkin.  Thank  you. 

Chairman  Glenn.  Thank  you,  gentlemen. 

Next  panel,  the  Honorable  Parren  Mitchell,  Chairman,  Minority 
Business  Enterprise  Legal  Defense  and  Education  Fund.  We  wel- 
come our  former  colleague  back  here  again.  Colette  Nelson,  Vice 
President  of  American  Subcontractors  Association,  as  I  understand 
it,  was  unable  to  be  here  with  us  today.  We  have  John  Satagaj;  is 
that  right? 

Mr.  Satagaj.  That  is  pretty  good,  Mr.  Chairman. 
Chairman  Glenn.  Not  bad? 
Mr.  Satagaj.  Satagaj. 

Chairman  Glenn.  Satagaj.  OK.  Good.  Got  close  to  it  anyway.  Re- 
placing Colette  Nelson  today.  And  Nicholas  Reynolds,  President  of 
the  Independent  Defense  Contractors  Association.  Appreciate  you 
all  being  here  today.  Parren,  if  you  want  to  lead  off,  we  would  ap- 
preciate it.  Welcome  back  here  again  and  good  to  see  you  again. 

TESTIMONY  OF  PARREN  J.  MITCHELL,1  CHAIRMAN,  MINORITY 
BUSINESS  ENTERPRISE  LEGAL  DEFENSE  AND  EDUCATION 
FUND 

Mr.  Mitchell.  My  pleasure.  It  is  good  to  see  you.  I  should  not 
say  it  is  my  pleasure  because  I  try  to  avoid  coming  back  to  Capitol 
Hill.  I  escaped,  but  it  is  necessary  to  come  back  every  once  in 
awhile. 

Chairman  Glenn.  Come  back  and  help  us  get  things  straight- 
ened out. 

Mr.  Mitchell.  I  too  am  delighted  that  both  these  Committees 
have  tackled  this  tough  issue,  and  I  think  it  is  time,  I  think  we 
should  move  swiftly,  but  I  think  we  should  move  in  a  very  rational 
fashion,  and  make  sure  that  we  are  not  creating  another  series  of 
problems.  One  of  the  things  that  concerns  me  the  most  not  about 
your  bill  but  about  this  whole  thrust  is  the  underlying  tone  that 
Government  should  be  run  like  business.  And  Government  is  not 
a  business.  It  has  an  entirely  different  mission.  Its  mission  is  to 
promote  the  general  welfare,  provide  for  the  common  defense,  and 
I  certainly  want  many  of  these  regulations  eliminated. 

I  want  to  see  some  of  tne  profound  changes  that  you  are  rec- 
ommending in  your  legislation,  but  I  certainly  think  it  is  wrong  to 
assume  that  posture  that  Government  is  business.  Government  can 
be  run  more  effectively,  more  efficiently,  more  competently,  but  it 
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cannot  be  run  like  a  business  because  it  is  not  in  a  profit-making 
mode. 

The  new  simplified  acquisition  threshold  is  attractive.  My  fear  is 
that  there  is  substantial  evidence  that  our  electronic  data  inter- 
change may  be  a  long  way  off.  But  I  would  give  that  as  high  a  pri- 
ority as  I  would  the  procurement  reform.  Unlike  the  last  witness, 
I  forget  the  gentleman's  name,  who  said  he  did  not  see  a  linkage 
between  these  2,  I  do.  I  just  do  not  think  small  businesses  have  the 
same  kind  of  access  to  information.  Commerce  Business  Daily  does 
not  even  list  all  the  contracts  that  are  let  everyday,  and  small  busi- 
nesses are  often  at  a  very  distinct  disadvantage  when  it  comes  to 
getting  information  about  what  is  available  in  terms  of  contractor 
opportunity. 

And  I  just  think  these  2  are  linked,  and  I  think  there  ought  to 
be  a  very  strong  interagency  effort  among  all  the  Government 
agencies  to  get  this  EDI  on  track  and  move  it  fast.  All  the  years 
that  I  spent  on  the  Small  Business  Committee  and  in  Congress,  I 
constantly  heard  the  complaint  from  small  businesses  that  they 
simply  did  not  know  that  an  opportunity  was  available.  I  just  see 
no  compelling  reason  to  leap  precipitously  into  new  simplified  ac- 
quisition without  the  minimum  safeguards  that  EDI  represents.  I 
think  that  is  imperative. 

I  guess  my  testimony  is  primarily  focused  in  2  directions,  one 
being  the  need  for  the  reform,  and  the  other  the  need  to  make  it 
work.  Like  you  Senator  Glenn,  I  have  been  around  long  enough  to 
have  seen  some  great  new  innovative  ideas  come  from  the  Con- 
gress, and  then  they  are  not  allowed  to  work.  For  example,  I  think 
it  is  wasteful  on  the  part  of  the  Federal  Government  to  develop 
products  that  are  immediately  available  in  the  commercial  market. 
I  think  that  is  just  crazy.  It  is  a  waste  of  time. 

It  seems  to  me  that  the  proposition  that  the  principles  of  purely 
commercial  business  transaction,  lumping  almost  everything  into 
commercial  business,  has  a  very  strong  danger.  Broad  definition  of 
commercial  items  without  a  suitable  market  research  mandate,  has 
that  been  done?  Has  any  agency  looked  at  it,  done  the  research  for 
what  is  suitable  in  the  market?  If  we  do  this,  rush  into  it,  we  will 
run  the  risk  of  buying  enormous  quantities  of  somebody  else's  obso- 
lete material  or  for  that  matter  something  of  inferior  quality.  So  I 
just  think  that  that  kind  of  activity  has  to  be  undertaken,  a  re- 
search in-depth  as  to  whether  or  not  what  is  suitable  in  the  mar- 
ket, and  then  we  can  buy  it  from  that  list. 

Again,  I  would  insist  that  what  small  businesses  need  most  is  ac- 
cess to  the  window  of  opportunity,  going  back  to  EDI.  I  just  feel 
that  that  is  imperative.  I  appeal  to  you  and  the  members  of  the 
Committee  to  redouble  your  efforts  in  seeking  prime  contractor 
compliance  with  various  provisions  of  the  Small  Business  Act.  This 
reform  in  procurement,  in  acquisition,  is  not  going  to  work  unless 
there  is  a  new  compliance  structure  to  make  sure  that  it  will  work. 
Many  in  this  room  will  recall  that  the  Congress  mandated  the  De- 
partment of  Defense  to  set  a  goal  of  5  percent  for  minority  busi- 
nesses. That  was  more  than  8  years  ago.  In  8  long  years,  the  De- 
partment of  Defense  has  not  ever  reached  a  5  percent  goal.  It  never 
has. 
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Some  defense  contractors  have  individually,  but  DOD  has  failed, 
and  that  is  why  you  need  a  new  structure  of  compliance.  I  am  just 
so  convinced  that  there  are  widespread  violations  of  the  Small 
Business  Act,  and  I  would  name  the  Department  of  Defense  as 
being  one  of  the  chief  culprits.  In  addition  to  that,  the  utilities,  24 
out  of  28  utilities  doing  business  with  the  Federal  Government, 
have  failed  to  even  submit  subcontracting  plans  as  required  by  law. 
They  just  have  not  done  it. 

That  is  why  you  need  a  very,  very  strong  compliance  structure 
to  deal  with  this.  Just  a  couple  of  other  points  I  would  make,  and 
by  the  way,  you  have  a  list,  a  full  copy  of  my  testimony.  I  ask  that 
that  be  submitted  for  the  record. 

Chairman  Glenn.  All  your  testimony  will  be  included  in  the 
record  in  full  without  objection. 

Mr.  Mitchell.  And  I  am  just  trying  to  summarize  as  quickly  as 
I  could.  Please  do  not  disturb  the  subcontracting  plans.  I  think  it 
is  imperative  that  they  remain  in  place.  Is  it  fair  to  require  a  prime 
contractor  to  meet  certain  requirements  and  then  have  him  do  sub- 
contract, and  that  subcontractor  does  not  have  to  comply  with  any 
of  the  requirements  or  should  there  not  be  requirements  for  sub- 
contracting? I  think  this  is  true.  Just  one  or  two  other  points. 
About  a  hundred  firms  are  awarded  60  percent  of  all  contracts  each 
year,  all  Government  contracts,  60  percent.  And  this  kind  of  con- 
centration, it  seems  to  me,  is  just  unhealthy.  It  will  certainly  only 
intensify  if  the  current  trends  in  defense  industry  consolidation 
continue. 

Congress  has  the  power  to  set  in  motion  a  policy  to  prevent  this 
inordinate,  and  it  is  inordinate  concentration  of  defense  resources, 
but  so  far  no  one  has  addressed  this  in  the  streamlining  efforts 
that  are  being  proposed.  We  must  do  something,  it  seems  to  me, 
the  Congress  must,  to  reverse  this  concentration.  If  we  do  not,  then 
small  businesses  and  minority  businesses  will  continue  to  suffer. 
Recently,  the  Department  of  Justice  filed  a  complaint  against  a 
major  construction  firm  because  of  a  pattern  of  abuse  that  could 
only  be  described  as  large-scale  fronting,  you  know,  making  the 
janitor  the  president  of  the  corporation  or  that  kind  of  thing,  and 
he  really  has  no  knowledge  about  it. 

I  just  think  these  laws,  the  existing  laws,  will  be  flaunted  time 
and  time  again  unless  the  Congress  puts  the  pressure  on  for  com- 
pliance. I  think  I  have  one  more  point  I  want  to  make,  and  I  have 
some  defense  industries  in  my  state  of  Maryland,  and  I  am  work- 
ing with  defense  industries  to  promote  their  participation  in  minor- 
ity business.  But  it  remains  that  the  big  mega-firms  are  the  most 
egregious  violators  of  the  Small  Business  Act.  I  recall  some  years 
ago  when  I  found  out  that  small  businesses  were  excluded  from 
doing  any  research  for  DOD  or  anybody  else.  They  simply  were  not 
permitted  to  do  research.  We  introduced  a  bill,  Berkley  Bidell  and 
myself,  a  former  congressman.  It  took  us  6  months  to  get  an  under- 
standing that  small  businesses  had  the  capability  of  doing  basic  re- 
search and  other  kinds  of  research. 

Our  bill  was  so  modest  it  called  for  1  percent,  1  percent,  of  the 
research  contracts  to  go  to  small  businesses,  not  minorities,  but 
small  and  minority.  Every  defense  industry  testified  against  it,  and 
I  am  kind  of  ornery,  not  ornery,  but  strong-willed.  In  a  leadership 
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meeting,  the  then  Speaker  Tip  O'Neill  said  that  he  just  could  not 
see  it  passing,  a  1  percent  set-aside  for  research  for  small  business. 
I  said,  Mr.  Speaker,  let  us  take  it  to  the  floor.  Let  me  try.  We  won. 
After  that,  there  was  praise  heaped  on  the  small  business  commu- 
nity's research  effort,  and,  in  fact,  the  1  percent  was  increased  to 
3  percent.  But  it  is  that  mentality  that  says  small  and  minorities 
stay  out  of  it;  we  do  not  want  you.  I  will  be  glad  to  try  to  answer 
any  questions  that  might  have  arisen  as  a  result  of  my  meandering 
testimony. 

Chairman  Glenn.  No,  that  is  all  right.  Good  testimony.  Thank 
you. 
Mr.  Satagaj. 

TESTIMONY  OF  JOHN  SATAGAJ,1  PRESIDENT,  SMALL 
BUSINESS  LEGISLATIVE  COUNCIL 

Mr.  Satagaj.  Thank  you,  Mr.  Chairman.  I  am  John  Satagaj, 
President  of  the  Small  Business  Legislative  Council.  We  are  a  per- 
manent coalition  of  100  trade  associations.  We  have  been  around 
since  1977.  One  of  the  unique  things  about  our  organization,  and 
I  went  back  to  the  records,  and  back  in  1977  we  adopted  5  policy 
principles,  just  5.  Can  you  imagine?  Those  were  the  good  old  days. 
We  had  5  things  to  worry  about  in  all  of  Government  and  small 
business.  One  of  them,  though,  happened  to  be  procurement. 

And  we  said,  this  is  our  statement — it  is  interesting  what  the 
Chairman  just  spoke  about  in  that — the  statement  said  this.  The 
Federal  Government  should  set  firm  goals  of  50  percent  of  prime 
contracts  and  75  percent  of  subcontract  awards  for  small  business. 
In  addition,  we  should  increase  the  small  business  share  of  Federal 
R&D  expenditures  5-fold.  That  was  our  policy  in  1977,  and  the 
more  things  change,  the  more  they  stay  the  same.  We  have  become 
certainly  far  more  sophisticated  since  then. 

You  have  before  you  our  testimony.  It  is  37  pages  long.  I  think 
we  have  come  a  long  ways  between  a  simple  statement  about  50 
percent  of  prime  contracts  and  75  percent  of  subcontracts,  but  the 
premise  is  the  same.  And  Chairman  Mitchell  started  out  with  it  at 
the  beginning  of  his  statement,  and  frankly  if  it  is  not  true,  I  think 
the  Chairman  and  myself  and  those  of  us  who  represent  small 
business  are  probably  wasting  our  time  and  a  lot  of  good  work  we 
have  put  in  over  the  years  has  gone  for  naught.  And  it  is  simply 
this. 

It  is  a  2-part  premise.  One  is  that  small  business  is  good  for  the 
procurement  system  and  it  is  good  for  our  economy  to  have  small 
business  competing  and  winning  Government  contracts,  and  [b]  left 
to  its  own  natural  tendencies  the  procurement  system  will  not  do 
that.  And  the  truth  is  with  all  the  fine  work  that  Chairman  Mitch- 
ell had  done  over  the  years,  it  has  put  in  place  things  to  make  sure 
that  Government  does,  in  fact,  get  a  fair  share  of  the  contracts  to 
small  business,  and  whether  you  want  to  do  simplification  of  small 
business  matters  and  streamline  the  system,  a  nice  simple  set 
aside,  50  percent  goes  to  small  business,  75  percent  of  the  sub- 
contractors, that  will  do  it.  We  all  know  that  is  not  going  to  hap- 
pen. 


The  prepared  statement  of  Mr.  Satagaj  appears  on  page  201. 
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We  support  reform.  We  support  streamlining.  But  we  do  not 
want  streamlining  to  be  steamrolling.  There  is  a  big  difference  be- 
tween the  two,  and  it  is  important  that  we  have  in  place  a  system 
that  continues  to  allow  small  businesses  to  compete  in  the  process. 
Now  in  our  testimony  we  go  through  pages  and  pages  of  what  I  be- 
lieve are  constructive  recommendations.  Get  us  reform,  do  it.  Defi- 
nitely there  are  as  many  small  businesses  in  this  country  as  big 
business  who  say,  look,  the  paperwork  in  procurement  is  awful;  get 
rid  of  it.  We  got  to  get  rid  of  it.  We  all  want  streamlining,  but  we 
need  to  have  elements  of  a  system  in  place  that  allows  small  busi- 
ness to  compete. 

A  classic  example  is  we  have  talked,  Senator  Smith  has  talked 
about  and  asked  the  questions  about  the  threshold  and  the  linking 
and  the  reserves  and  so  forth.  You  know,  it  goes  back,  I  guess,  I 
started  representing  small  business  in  1978.  I  worked  for  someone 
that  Chairman  Mitchell  knew  very  well  or  knows  very  well,  Milt 
Stewart.  He  was  the  chief  counsel  for  advocacy  in  the  early  1970's. 
Back  then  we  always  railed  against  the  unholy  trinity.  The  unholy 
trinity  was  big  business,  big  Government,  and  big  labor.  In  the  pro- 
curement area,  there  is  probably  no  big  labor  involved  in  the  way 
we  would  see  it.  But  big  business  and  big  Government  are  there. 

And  what  they  are  likely  to  do,  given  their  own  natural  ten- 
dencies, and  I  cannot  blame  them,  is  exclude  small  business,  and 
there  are  a  whole  lot  of  reasons  why  they  would  do  that.  For  the 
Government  frankly  it  is  a  lot  easier  to  deal  with  big  contractors 
than  it  is  small  contractors,  and  if  we  go  through  a  process  where 
we  do  not  allow  small  businesses  in,  we  are  going  to  have  a  prob- 
lem. And  that  issue  of  the  threshold  and  the  reserves  is  exactly 
that.  We  worked  hard  to  get  many  of  the  notice  provisions  that 
were  put  in  a  decade  ago.  The  small  business  reserve,  the  competi- 
tion has  been  in  place  for  a  long  time.  But  it  is  a  classic  example 
of  be  careful  what  you  wish  for,  you  may  get  it,  because  the  truth 
of  the  matter  is  it  has  become  as  much  a  problem  as  a  help  for 
small  business  because  why?  Government  buyers  use  the  system  to 
beat  the  system. 

Small  businesses  do  not  get  the  awards.  And  why  do  they  not  get 
the  awards?  Because  they  are  not  enforcing  what  was  actually  the 
basic  premise  under  those  provisions  to  begin  with,  and  what  we 
greatly  fear  is  if  you  increase  it  to  $100,000,  which  we  think  is  fan- 
tastic— do  not  get  me  wrong — we  want  increase  to  $100,000 — if  you 
do  not  put  the  hammer  in  place,  and  I  will  be  more  blunt  than  per- 
haps the  Chairman  would,  if  you  do  not  put  a  hammer  in  place  to 
ensure  that  small  business  is  going  to  get  the  notice,  is  going  to 
be  able  to  compete,  all  you  are  going  to  do  is  you  are  going  to  put 
the  $100,000  in.  Nothing  is  ever  going  to  happen  on  that  electronic 
data  transfer.  And  small  businesses  are  going  to  be  cut  out  of  even 
more  contracts  than  they  are  now. 

So  our  belief  is  we  have  got  to  hold  their  feet  to  the  fire.  You 
want  the  $100,000  threshold.  So  do  we.  But  you  better  darn  well 
make  sure  we  have  a  system  that  truly  provides  notice  to  small 
businesses,  that  truly  allows  all  small  businesses  to  compete  for 
those,  and  then  we  can  talk  business.  One  thing  we  can  say  is  we 
learn  from  our  mistakes.  And  I  guess  we  learned  back  in  the  early 
1980's  when  we  were  advocating  those  thresholds  and  those  notices 
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that  we  better  have  more  in  place.  Now  I  wish  the  day  would  come 
that  we  could  say  frankly  that  we  do  not  need  95-507.  That  would 
be  the  most  wonderful  thing  in  the  world  that  we  could  say  we  got 
enough  natural  competition  there  that  small  businesses  are  com- 
peting, that  they  are  doing  the  job.  But  frankly,  I  do  not  think  we 
are  ever  going  to  see  the  day  that  is  going  to  happen,  and  we  can 
streamline  the  Government,  but  let  us  not  steamroll  small  business 
out  of  the  business.  Thank  you,  Mr.  Chairman. 
Chairman  Glenn.  Thank  you  very  much. 

Nicholas  Reynolds,  President,  Independent  Defense  Contractors 
Association. 

TESTIMONY  OF  NICHOLAS  REYNOLDS,1  PRESIDENT, 
INDEPENDENT  DEFENSE  CONTRACTORS  ASSOCIATION 

Mr.  Reynolds.  Thank  you,  Senator.  My  name  is  Nick  Reynolds. 
I  am  the  President  of  the  Independent  Defense  Contractors  Asso- 
ciation, which  is  a  fairly  newly  formed  association  that  came  to- 
gether last  year  and  represents  smaller  companies  that  primarily 
build  replacement  parts  for  DOD  weapons  systems.  We  feel  proud 
of  this  distinction  because  I  think  over  the  past  several  years,  we 
are  all  aware  of  how  small  businesses  have  built  high  quality  spare 
parts  at  a  fraction  of  the  prices  that  have  been  paid  previously  to 
the  original  equipment  manufacturers.  And  we  think  that  the  effect 
of  this  is  the  fact  that  DOD  has  saved  the  taxpayers  billions  of  dol- 
lars and  created  and  maintained  jobs  for  people  in  that  line  of  busi- 
ness. 

About  5V2  years  ago,  I  left  the  Government.  I  worked  for  the  Air 
Force  as  a  civilian  employee.  I  worked  in  a  procurement  office.  In 
fact,  I  had  the  distinct  pleasure  of  meeting  Senator  Levin  down  at 
Kelly  Air  Force  Base  about  10  years  ago  when  we  were  going 
through  some  of  the  spare  parts  horror  stories,  and  he  and  his  staff 
came  down  to  ask  us  very  specifically  about  certain  abuses  that 
had  been  observed,  and  as  a  result  of  that  and  other  visits,  there 
came  about  changes  in  the  law  that  we  welcomed  and  appreciated. 
I  managed  a  highly  visible  section  at  the  time,  visible  because  we 
spent  a  lot  of  money  buying  F100  engine  spare  parts — that  is  the 
engine  that  goes  on  the  F16  and  F15  aircraft — in  negotiated  sole 
source  contracts  yearly  with  Pratt  &  Whitney  and  G.E.  and  Allison 
for  about  $100  million  each. 

And  I  later  went  on  and  served  as  the  Chairman  of  the  Contracts 
Committee  where  I  directed  policy  and  compliance  and  procedures 
for  a  directorate  at  Kelly  of  800  people,  probably  one  of  the  biggest 
buying  agencies  in  the  Air  Force  if  not  the  Government.  I  am  also 
serving  right  now  as  a  member  of  the  807  DOD  Industry  Technical 
Data  Advisory  Committee,  which  you  have  probably  heard  about  us 
coming  up  with  some  recommendations  for  changes  in  the  regula- 
tions regarding  the  use  and  access  to  technical  data,  copyrights, 
and  patents. 

My  concern  today  in  this  legislation  is  twofold.  Number  1  is 
going  to  be  the  effect  on  competition  of  some  of  the  specific  changes 
that  I  see  in  this  legislation.  And  number  2,  I  worry  about  the  cost 
to  the  taxpayer  as  a  result  of  some  of  these  changes.  I  had,  as  I 


1  The  prepared  statement  of  Mr.  Reynolds  appears  on  page  599. 
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mentioned,  I  had  the  pleasure  of  working  as  a  buyer  and  a  con- 
tracting officer  in  the  early  days  before  the  Competition  in  Con- 
tracting Act,  and  it  is  interesting  to  see  the  distinction  between 
how  things  were  before  and  how  things  were  afterwards.  I  had  very 
good  friends  of  mine,  a  very  good  friend  of  mine,  who  was  respon- 
sible for  buying  for  the  C-5  aircraft  and  was  the  buyer  responsible 
for  buying  the  infamous  coffee  pot  that  she  paid  $7,000  for.  An- 
other buyer,  $400  for  a  toilet  pan  that  went  on  the  C-5.  These 
things  were  not  done  out  of  ignorance  or  fraud  or  stupidity.  They 
were  done  because  the  system  directed  us  toward  that  kind  of  pro- 
curement. 

In  my  own  section,  we  have  been  buying  thousands  and  thou- 
sands of  a  part  for  an  engine  for  the  F100  engine.  It  was  called  a 
divergent  nozzle  segment  which  does  not  mean  much.  It  does  not 
look  like  anything  you  could  identify,  but  we  had  been  buying  it 
sole  source  for  years  and  years.  We  had  been  paying  $2400  a  copy 
for  this  thing.  When  we  finally  introduced  competition  back  in  1983 
and  1984,  the  price  came  down  to  $1234  from  over  $2400.  And  it 
was  interesting  to  note  that  the  prime  contractor  whose  price  had 
been  $2400  and  did  compete  for  that  follow-on  buy  and  did  not  win 
it,  his  price  came  down  by  over  $1000,  a  remarkable  demonstration 
of  the  rigors  of  competition  on  prices. 

Our  concern  with  some  of  this  is  the  effect  of  this  law  on  small 
businesses  in  opposition  to  the  original  equipment  manufacturers 
who  we  feel  are  probably  assemblers  and  dealers  and  importers 
rather  than  real  manufacturers  themselves.  The  OEMs  purchase 
parts  manufactured  by  others  and  assemble  those  into  larger  weap- 
on systems.  And  until  recently  that  was  not  so  bad  because  the 
companies  that  they  bought  these  parts  from  were  domestic  suppli- 
ers. 

More  and  more  recently,  however,  we  are  seeing  these  OEMs 
buying  parts  that  they  would  have  bought  domestically  overseas  in 
order  to  satisfy  certain  offset  agreements  and  other  international 
agreements,  and  we  think  this  is  an  adverse  trend.  I  have  some  ar- 
ticles and  some  studies  that  have  been  done  about  this  recent 
trend,  and  with  your  permission,  Senator,  I  would  like  to  introduce 
that  into  the  record  if  I  could. 

Chairman  Glenn.  It  will  be  included  without  objection. 

Mr.  Reynolds.  We  applaud  the  efforts  that  are  happening  as  a 
result  of  these  hearings.  Some  of  the  initiatives  that  are  coming  out 
of  the  Section  800  reports,  we  must  say  that  they  do  not  reflect 
necessarily  the  interest  of  small  businesses  in  all  respects,  and 
quite  frankly  the  reason  they  do  not  is  that  we  were  not  invited 
to  participate.  Small  businesses  did  not  participate  in  the  800  Com- 
mittee, and  as  a  result  of  that,  our  opinions  are  not  necessarily  re- 
flected across  the  board. 

We  have  some  specific  areas  of  concern  about  the  800  report  and 
the  legislation  that  we  are  talking  about  today.  The  first  area  is  in 
commercialization.  I  know  that  it  is  a  hot  item  these  days.  It  is 
being  talked  about  as  probably  the  paramount  issue  here  when  it 
comes  to  procurement  reform,  redefining  how  the  Government  buys 
things,  and  calling  more  and  more  things  commercial.  And  I  sup- 
pose that  the  reason  for  this  is  a  desire  to  simplify  things  and  have 
the  Government  purchase  commercial  items  and  encourage  dual- 
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use  technology.  And  that  makes  a  lot  of  sense  when  the  Govern- 
ment is  buying  things  off  the  shelf,  when  they  are  buying  food- 
stuffs, or  computers,  or  appliances  or  office  equipment.  But  I  am 
not  so  sure  that  it  makes  a  lot  of  sense  when  the  Government  is 
buying  sophisticated  weapons  systems  designs  and  not  purchasing 
a  product  out  of  a  catalog. 

The  initial  problem,  as  we  see  it,  is  in  the  definition,  and  I  know 
that  over  the  past  few  days  or  few  witnesses  you  probably  heard 
people  tell  you  that  they  want  to  see  the  definition  of  commercial 
being  expanded.  In  our  opinion,  the  proposal  to  redefine  commer- 
cial is  too  broad.  Traditionally,  commercial  means  things  that  have 
been  sold  in  substantial  quantities  to  the  general  public.  The  FAR 
has  generally  classified  commercial  as  being  that,  and  we  have  all 
embraced  that  as  meaning  commercial.  However,  not  only  does  the 
new  definition  in  this  legislation  define  it  as  being  those  things 
sold  in  substantial  quantities  to  the  general  public,  it  also  includes 
those  things  that  might  be  sold  in  the  future  as  a  commercial  prod- 
uct, and  by  inference  might  not  be. 

We  submit  that  since  a  lot  of  the  changes  that  are  proposed  that 
would  affect  commercial  items  would  exempt  contractors  from  regu- 
latory protection,  they  are  based  on  commercial  acceptability  and 
established  commercial  pricing,  that  commercial  products  be  lim- 
ited to  those  items  that  are  truly  commercial,  are  sold  to  the  gen- 
eral public  in  substantial  quantities. 

We  are  also  concerned  because  this  current  language  actually 
gives  preference  to  buying  commercial  products,  and  in  my  opinion 
I  think  that  would  override  the  Competition  in  Contracting  Act  and 
justify  noncompetitive  procurements  because  typically  you  are 
going  to  find  commercial  products  available  from  the  source  who 
developed  that  product  and  nobody  else.  Commercial  products  are 
not  a  panacea.  I  think  when  they  best  satisfy  a  Government  need, 
they  should  be  bought,  but  that  ought  to  be  determined  on  a  part 
by  part,  case  by  case  basis.  We  recommend  that  rather  than  giving 
any  preference  for  purchasing  commercial  items  at  the  expense  of 
anything  else,  that  companies  that  manufacture  parts  to  a  speci- 
fication, a  Government  spec,  a  mil  spec,  be  permitted  to  compete 
with  companies  that  manufacture  a  commercial  item  if  it  satisfies 
a  Government  need  and  let  that  be  the  determination  of  whether 
or  not  the  Government  wants  to  buy  something.  If  they  are  both 
offering  essentially  the  same  product,  one  is  commercial  and  one  is 
noncommercial,  then  buy  the  best  product,  but  do  not  let  the  fact 
that  it  is  a  commercial  product  give  it  a  preference. 

Another  area  of  this  legislation  that  concerns  us  is  that  it  is 
going  to  allow  an  agency  to  limit  competition  to  products  that  have 
either  [a]  achieved  a  level  of  market  acceptability  specified  by  the 
agency  or  [b]  have  previously  satisfactorily  been  supplied  to  a  Gov- 
ernment agency.  And  that  provision  effectively  precludes  any  new 
sources  from  entering  the  market,  and  I  do  not  think  that  is  what 
Congress  intends. 

The  next  as  far  as  commercialization  is  concerned  is  a  provision 
that  would  require  original  equipment  manufacturers  to  incor- 
porate commercial  components  in  weapons  systems  designs.  I  think 
where  that  makes  sense  is  where  a  commercial  component  exists 
and  has  been  used  in  systems,  flight  systems,  radio  systems,  radar 
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systems  before,  but  there  are  ways  that  a  contractor  can  anticipate 
commercialization  under  this  language  and  call  it  commercial  and 
put  it  in  a  weapons  system  and  be  forevermore  sourced  as  the  only 
company  that  can  ever  provide  that  spare  part  for  the  25  years  life- 
time of  that  weapons  system,  and  I  think  that  is  a  dangerous  pat- 
tern. 

In  looking  at  some  of  these  provisions,  it  appears  that  they  may 
even  be  contrary  to  some  earlier  legislation  that  came  out  10  years 
ago  which  stated  that  proposals  to  incorporate  in  the  design  of  a 
major  system  items  which  the  United  States  will  be  able  to  acquire 
competitively  in  the  future.  According  to  a  conference  report,  these 
legislative  reforms  were  enacted  because  one  of  the  keys  to  solving 
the  problem  of  excessively  priced  spare  parts  is  to  ensure  that  the 
United  States  will  be  able  to  reprocure  such  items  competitively. 

We  also  urge  the  Committee  to  resist  those  that  would  expand 
the  laws  from  which  commercial  products  are  currently  exempted 
from  the  Buy  American  Act  and  small  business  subcontracting  re- 
quirements. If  these  protections  are  eliminated,  OEMs  will  acceler- 
ate their  efforts  to  have  work  performed  abroad  in  order  to  meet 
offset  agreements  and  other  arrangements  and  represent  the  loss 
of  U.S.  jobs  and  small  business  manufacturing  base  here  in  the 
United  States. 

Two  other  provisions  of  the  commerciality  that  concern  us  would 
exempt  the  OEMs  from  supplying  a  commercial  or  non- 
developmental  item  from  the  statutory  requirements  to  identify  the 
actual  manufacturer  of  the  part  and  also  the  prohibition  to  limit 
subcontractor  sales  to  the  Government.  The  reason  that  this  is  a 
concern  is  currently  a  contractor  that  provides  a  part  to  the  Gov- 
ernment is  required  to  identify  whether  or  not  he  has  a  supplier 
of  that  part  in  its  whole  form.  That  way  the  Government  can  deter- 
mine whether  or  not  that  product  is  available  from  his  subcontrac- 
tor in  that  same  form  and  can  avoid  paying  duplicative  fees  or 
markups  as  a  result  of  having  to  buy  it  from  a  prime  contractor 
who  adds  no  value  to  the  part. 

This  provision  would  be  removed  under  the  current  legislation. 
The  other,  there  is  currently  a  prohibition  on  a  contractor  denying 
any  of  his  subcontractors  from  selling  direct  to  the  Government.  If 
one  of  his  subs  wants  to  sell  direct  to  the  Government,  he  is  prohib- 
ited from  telling  that  contractor  that  he  cannot  do  that.  Under  this 
legislation,  that  contractor  can  now  deny  his  subcontractors  the 
privilege  of  selling  direct. 

I  just  talked  about  the  idea  of  commercialization.  The  other 
major  item  that  concerns  me  is  one  item  of  patents.  The  Federal 
acquisition  changes  proposed  by  1587  would  require  that  a  con- 
tracting officer  could  withhold  authorization  and  consent  to  use  a 
patent  in  the  performance  of  a  contract.  Now  the  reason  this  is  im- 
portant is  sometimes  the  Government  buys  a  commodity  and  they 
authorize  a  contractor  to  use  somebody  else's  patent  in  the  per- 
formance of  that  contract.  And  what  they  will  do  is  provide  author- 
ization and  consent  that  effectively  says  we  the  Government  will 
stand  in  the  way  between  the  patent  holder  and  you  the  user  of 
this  patent  and  absorb  any  liabilities  as  a  result  of  that.  We  give 
the  authorization  and  we  give  you  consent,  and  oftentimes  that 
works  to  the  Government's  best  interest  to  do  that  because  they 
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can  obtain  competition.  They  can  expand  a  base  of  production  that 
may  be  critical  to  expand  and  other  reasons. 

Under  the  current  provision,  they  are  not  given  the  discretion  to 
provide  authorization  and  consent  to  a  contractor  who  may  be 
using  a  patent  in  the  performance  of  a  contract,  so  what  is  going 
to  happen  ultimately  is  that  any  contractor  who  is  afforded  the  op- 
portunity to  bid  a  contract  where  he  is  going  to  use  somebody  else's 
patent  in  the  performance  of  that  contract  and  the  Government 
recognizes  that  will  be  disinclined  to  do  that  obviously  because  he 
will  be  sued  directly  by  the  prime  contractor,  and  he  will  back  out 
of  the  business. 

The  one  other  area  of  intellectual  property  I  want  to  talk  about 
is  technical  data,  and  I  realize  that  there  is  no  technical  data  provi- 
sions in  this  proposed  legislation  although  I  think  there  are  some 
changes  that  are  being  urged  by  us,  especially  by  prime  contrac- 
tors, to  put  language  in  here  about  technical  data.  For  the  past  15 
months,  I  have  served  on  a  technical  data  advisory  board  that  has 
recently  submitted  to  the  Secretary  of  Defense  some  proposed 
changes  in  legislation  or  in  the  regulations  regarding  use  and  ac- 
cess to  technical  data.  Our  Committee  consisted  of  about  18  people. 
I  was  the  only  one  on  the  Committee  that  represented  the  interest 
of  small  business  spare  parts  manufacturers.  The  rest  represented 
the  interest  of  large  companies. 

Needless  to  say,  the  language  that  came  out  of  that  Committee 
was  not  at  all  favorable  to  small  businesses.  I  submitted  a  minority 
business  report  that  is  going  to  go  up,  but  mine  was  a  voice  of  one. 
What  concerns  me  about  that  is  that  heretofore  when  the  Govern- 
ment buys  a  weapon  system  and  pays  for  that  weapon  system,  they 
also  acquire  access  and  unlimited  use  of  technical  data  that  they 
can  provide  to  other  companies  to  build  a  spare  part,  as  an  exam- 
ple. Because  of  the  fact  that  the  business  is  nowhere  near  as  big 
as  it  was  back  in  the  1980's,  prime  contractors  now  want  to  get 
back  in  the  spare  parts  business  and  they  have  deliberately  tried 
to  have  these  regulations  rewritten  to  make  it  more  and  more  dif- 
ficult for  companies  to  compete  for  spare  parts. 

Consequently,  the  use  and  access  to  spare  parts,  to  unlimited 
rights  data,  which  permits  me  as  a  contractor  to  build  a  part,  will 
be  tougher  and  tougher  to  get.  The  reason  is  in  2  respects.  Number 
1  is  the  language  now  will  read  that  if  a  contractor  does  any  devel- 
opment that  is  charged  to  an  indirect  cost  pool,  even  though  the 
Government  is  paying  direct  costs,  indirect  costs,  G&A  and  profit, 
that  if  development  is  funded  with  an  indirect  cost  pool,  that  data 
submitted  as  a  result  of  that  is  considered  private  data,  and  nobody 
else  can  have  access  to  it  even  though  the  Government  pays  for  it. 

The  other  that  in  any  situation  where  there  is  mix  funded  devel- 
opment, where  the  Government  and  the  contractor  share  in  the  de- 
velopment of  a  piece  of  hardware,  that  the  contractor  retains  the 
right  to  sell  that  product  commercially  even  though  he  may  contrib- 
ute as  little  as  1  dollar  in  that  mixed  funded  development.  We 
strongly  encourage  this  Committee  to  resist  any  effort  to  incor- 
porate technical  data  changes  until  you  have  had  an  opportunity 
to  see  the  technical  data  report  that  is  going  to  come  out  of  the  Sec- 
retary of  Defense  Office  as  a  result  of  the  807  work. 
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I  appreciate  very  much  the  opportunity  to  come  and  speak  before 
you  today  and  thank  you  for  inviting  me.  I  hope  that  you  will  con- 
sider the  interest  of  small  business.  I  realize  they  are  varied.  Mine 
are  a  little  more  specific  as  they  relate  to  commercial  items  and 
technical  data.  I  do  want  to  say  briefly  that  the  idea  of  increasing 
the  small  business  threshold,  the  simplified  acquisition  threshold, 
to  $100,000  is  a  great  idea.  And  I  guess  uniquely  I  see  how  that 
benefits  people  both  on  the  buying  side  in  the  Government  and  on 
the  contractor's  side  because  I  have  served  both,  and  I  know  that 
that  is  going  to  enhance  and  make  their  job  easier. 

I  applaud  you  for  that.  I  do  want  to  add  my  voice  to  the  others 
in  encouraging  you  to  insist  that  some  kind  of  electronic  data,  elec- 
tronic notification  be  put  into  effect  before  there  is  ever  any  notion 
of  raising  the  threshold  for  synopsis  in  the  Commerce  Business 
Daily  from  $25,000  to  $100,000.  I  think  it  is  important  that  that 
not  change  until  that  is  implemented.  Thank  you  very  much,  sir. 

Chairman  Glenn.  Thank  you  very  much,  all  of  you. 

Mr.  Mitchell,  is  the  over-specification  that  we  get  into  in  Govern- 
ment, is  that  a  problem  with  the  minority  community  on  this?  Just 
knowing  what  all  the  specs  are  and  moving  into  some  of  these 
areas,  is  that  a  complicating  factor? 

Mr.  Mitchell.  Yes,  Senator,  it  is.  And  not  just  for  the  minority, 
but  majority  and  minority.  The  minorities  businesses  suffer  from 
that  same  problem. 

Chairman  Glenn.  Same  problem. 

Mr.  Mitchell.  I  remember  when  I  first  came  to  Congress,  and 
I  looked  at  what  was  required  to  be  certified  as  an  8(a)  firm  with 
the  SBA.  I  think  it  was  5  pages.  Now  it  is  something  like  42  or 
45  pages,  regulations,  just  to  apply,  and  it  is  that  kind  of 
nitpicking,  over-specification  syndrome  that  is  just  unbearable. 

Chairman  Glenn.  Mr.  Satagaj,  you  said  one  thing  we  have  to  do 
in  this  thing  is  make  sure  small  business  gets  the  notice,  gets  no- 
tice of  what  is  going  to  be  procured. 

Mr.  Satagaj.  Right. 

Chairman  Glenn.  And  is  able  to  compete.  I  am  not  sure  you 
gave  any  details  though  on  what  you  mean  beyond  the  Commerce 
Daily?  Or  what  kind  of  a  system  do  you  want  set  up  because  we 
are  moving  into  some  electronic  means  where  anybody  can  dial  in 
and  they  can  get  notification  of  these. 

Mr.  Satagaj.  Sure. 

Chairman  Glenn.  What  else  can  we  do  in  that  area? 

Mr.  Satagaj.  Well,  we  are  actually  even  having  problems  with 
what  is  already  under  the  law.  Appended  to  my  written  statement 
is  some  correspondence  between  my  organization  and  some  other 
groups  with  OFPP  on  the  subject  of  providing  notice  now  that  is 
required  by  law  that  they  are  not  providing,  and  how  they  are 
avoiding  it.  And  if  this  Committee  wants  to  do  something  to  help 
us,  I  think  even  with  existing  law,  it  would  be  nice  to  get  an  an- 
swer from  them  why  they  are  not  even  enforcing  current  law.  I 
mean  they  take  the  shortest,  simplest  way  to  avoid  even  posting 
local  notice  right  now.  I  mean  if  we  could  get  the  current  law  en- 
forced, it  would  be  an  improvement  over  what  the  reality  is  cur- 
rently. So  I  mean  we  are  talking  get  as  much  notice  out  in  as  many 
places,  even  under  current  law,  and  then,  you  know,  we  go  to  elec- 
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tronic  bulletin  boards  and  so  forth.  We  are  not  even  getting  the  ba- 
sics now  that  is  already  part  of  the  law,  and  I  really  urge  the  Com- 
mittee to  look  at  the  correspondence  between  us  and  OFPP  and 
give  us  a  hand  here  in  at  least  getting  even  the  basic  notice  we 
have  now. 

Chairman  Glenn.  Yes.  Where  are  they  not  complying  with  the 
law  now  because  that  it — what  are  they  required  to  do  that  they 
are  not  doing  now? 

Mr.  Satagaj.  Well,  the  local  notice,  I  would  say  in  my  letter — 
there  is  a  letter  appended  to  my  formal  statement. 

Chairman  Glenn.  OK.  We  will  look  at  it. 

Mr.  Satagaj.  From  us  to  there.  It  is  about  local  notice,  Mr. 
Chairman,  and  what  they  are  not  doing.  Basically  they  use  an  oral 
system,  a  telephone  and  so  forth,  and  they  are  not  providing  it  lo- 
cally. But  the  whole  thing  is  explained  in  great  detail  in  my  letter. 

Chairman  Glenn.  OK.  We  will  look  at  that.  It  is  one  thing  to 
streamline.  It  is  another  thing  to  protect  the  Government's  interest 
in  this  and  make  sure  that  we  do  not  have  some  people  in  here 
that  should  not  be  contracting  with  the  Government.  Are  we  strik- 
ing a  balance  on  that,  do  you  think,  or  is  it  that  we  are  not  going 
far  enough  in  that  area? 

Mr.  Satagaj.  Obviously  through  our  testimony  we  express  some 
concerns.  In  balance,  I  think,  on  the  other  side  of  the  equation,  I 
am  not  sure  that  I  can  say  that  I  completely  understand  what  you 
are  saying.  There  are  some  people  you  feel  that  are  going  to  abuse 
the  system?  Is  that  what  you  are  saying,  Mr.  Chairman,  by  coming 
in  if  we  do  not  have  safeguards? 

Chairman  Glenn.  Yes. 

Mr.  Satagaj.  I  do  not  know  if  I  can  answer  the  question,  to  be 
honest.  Sometimes  when  you  do  not  really  know  the  answer,  you 
should  say  you  do  not  know  the  answer,  and  I  can  tell  you  that. 

Mr.  Mitchell.  May  I? 

Chairman  Glenn.  Sure,  Mr.  Mitchell. 

Mr.  Mitchell.  My  feeling  is  that  if  you  wholesale  eliminate  reg- 
ulations, requirements,  some  specificities,  not  as  many  as  we  have, 
you  open  up  the  door  to  those  who  see  a  gold  mine,  and  they  are 
going  to  rush  in  and  they  are  going  to  be  unscrupulous  and  just 
bad  people.  I  think  open  it  too  wide,  do  away  with  too  many  protec- 
tions, and  you  invite  that  kind  of  concern.  I  guess  we  have  seen 
that  increasingly  in  America  where  the  New  York  Stock  Exchange 
and  others  sort  of  loosened  their  requirements  and  we  got  people 
in  there  selling  junk  bonds  and  all  kinds  of  difficulties  because  of 
relaxation  of  requirements.  Eliminate  as  much  as  you  can  because 
it  is  top  heavy  with  structure,  but  safeguard  against  the  unscrupu- 
lous. 

Chairman  Glenn.  Well,  that  is  the  balance  that  we  are  trying 
to  hit.  What  we  want  is  advice  on  whether  you  feel  we  are  hitting 
the  proper  balance  or  not. 

Mr.  Mitchell.  And  I  think  you  are.  I  think  there  is  a  pretty 
good  balance,  but  again  I  go  back  to  my  testimony.  I  think  that 
that  balance  cannot  be  as  meaningful  as  you  want  it  to  be  unless 
there  is  open  access  to  the  market,  unless  little  guys  get  open  ac- 
cess, and  I  go  back  to  my  linkage.  And  also  it  is  not  going  to  be 
as  effective  as  you  want  it  to  be  unless  you  have  a  structure  for 
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monitoring  compliance,  and  there  really  is  not  any  right  now. 
There  is  not  any. 

Chairman  Glenn.  We  are  going  to  have  to  move  along,  but  Mr. 
Reynolds,  do  you  have  any  comment  on  that  theory?  Are  we  hitting  . 
a  balance  here  or  I  know  you  addressed  some  of  those  things? 

Mr.  Reynolds.  Well,  I  frankly  do  not  think,  sir,  that  all  of  the 
regulations  in  the  world  are  going  to  keep  out  a  bad  contractor  if 
he  is  determined  to  get  in.  I  do  not  think  that  the  kind  of  changes 
that  are  contemplated  here  are  going  to  have  much  of  an  effect  on 
the  balance  of  contractors,  good  or  bad  being  in  the  system.  It  is 
always  seemed  to  me  that  • 

Chairman  Glenn.  Well,  I  would  submit,  if  I  could  interrupt  just 
a  moment,  I  would  submit  the  reason  we  have  gotten  regulation 
piled  on  regulation,  piled  on  regulation  because  we  have  ill-wind 
and  all  these  different  things,  all  the  dozens  of  different  places 
where  there  have  been  fraudulent  cases,  well  publicized.  So  then 
we  react  by  saying,  well,  we  will  tighten  up  on  that  one,  and  so  we 
have  wound  up  with  books  full  of  stuff  that  you  complain  about 
and  that  everybody  complains  about,  and  granted  it  may  only  be 
2  or  3  percent  or  less  than  that  of  the  people  that  would  take  ad- 
vantage of  the  system,  and  yet  we  have  to  protect  against  people 
who  would  take  advantage  of  the  system.  So  we  are  trying  to  scale 
down  the  monumental  paperwork  and  at  the  same  time  still  pro- 
tect the  system. 

Mr.  Reynolds.  I  think  a  lot  of  those  regulations  that  have  been 
created  as  oversight  probably  have  done  a  remarkable  job  at  keep- 
ing out  the  stupid  crooks,  but  I  am  not  sure  that  they  have  kept 
out  the  smart  crooks.  Because  there  is  always  somebody  there  that 
knows  the  system  a  little  bit  better. 

Chairman  Glenn.  Well,  if  you  know  some  good  smart  crooks, 
send  them  around  so  we  can  talk  to  them.  [Laughter.] 

Mr.  Reynolds.  But  I  think  the  one  thing,  if  I  could  share  a  feel- 
ing about  this  whole  thing  with  you  that  came  from  my  experience 
as  a  buyer,  I  always  had  hoped  that  I  could  attend  to  a  buy  in  the 
Government  as  a  buyer  or  contracting  officer  that  was  structured 
like  a  commercial  buy,  that  was  as  simple  to  solicit  and  award  as 
I  knew  that  American  Airlines  or  Sears  &  Roebuck  used  in  their 
purchasing  department.  I  think  there  has  got  to  be  way  to  get  from 
here  to  there  in  order  to  do  that  very  simply  by  eliminating  a  lot 
of  the  oversight  and  regulations  that  the  Government  currently  en- 
cumbers the  system,  the  procurement  system,  with.  And  I  think 
you  can  do  that  and  at  the  same  time  be  fair  in  how  you  evaluate, 
solicit,  evaluate  and  award  contracts  and  open  so  that  everybody 
knows  about  those  things. 

Chairman  Glenn.  We  operate  under  a  different  system,  and  I 
know  we  have  to  move  on  because  we  have  four  more  witnesses 
and  we  are  running  out  of  time,  but  in  the  private  world,  non  civil 
service  world,  you  can  hire  somebody  who  is  your  contracting  offi- 
cer and  that  person  rises  or  falls  on  the  evaluation  of  what  they 
did  and  whether  the  contract  worked  and  whether  there  was  a 
waste  on  it  or  not.  You  go  back,  you  have  an  auditor  come  in  and 
audit  that  thing  at  the  end  of  the  year.  You  find  out  whether  there 
were  other  contracts  that  could  have  been  awarded  that  would 
have  beaten  the  contract  this  guy  got,  and  so  then  you  evaluate 
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your  contracting  officer,  and  he  either  gets  paid  a  fabulous  amount 
or  he  gets  fired.  And  we  cannot  do  that.  We  cannot  do  the  same 
thing  in  Government  without  changing  our  whole  civil  service  set 
up. 

In  other  words,  what  I  am  saying  is  in  business  you  give  more 
responsibility  to  the  individual,  and  in  Government  we  depend  on 
rules  and  regulations  too  much  to  protect  us,  and  there  is  a  big  dif- 
ference. What  we  are  trying  to  do  is  pull  back  on  the  rules,  still 
within  the  system  that  limits  the  awards  we  can  give,  the  rewards 
we  can  give  to  a  good  contracting  person.  I  wish  we  could  do  a  bet- 
ter job  in  that  area.  And  maybe  we  will  have  to  go  to  that  some- 
time. Jim  King  over  at  OPM  is  in  the  process  of  trying  to  make 
some  suggestions  to  revise  civil  service.  I  look  forward  to  seeing 
what  he  comes  out  with.  Unfortunately,  that  will  come  before  Gov- 
ernmental Affairs  Committee  or  fortunately,  whichever  way  you 
are  look  at  it. 

So  we  will  be  dealing  with  that  one  of  these  days,  I  presume.  But 
we  operate  under  a  very  different  system.  Everybody  says  why  do 
you  not  operate  like  business?  Well,  if  we  operated  like  business, 
we  would  give  rewards  to  the  good  guys  and  we  would  fire  the  bad 
guys,  and  it  is  not  quite  that  easy  in  Government,  as  you  are 
aware.  Thank  you  very  much.  Appreciate  it.  We  may  have  addi- 
tional questions  for  you.  Would  appreciate  an  early  response. 
Thank  you  much. 

Last  panel  today  Todd  Ramsey — no,  just  in  alphabetical  order, 
Allan  Arlow,  President  and  Chief  Executive  Officer,  Computer  and 
Communications  Industry  Association;  Rhett  Dawson,  President, 
Computer  Business  Equipment  Manufacturers  Association;  Merritt 
Marquardt,  Chairman,  Integrated  Dual-Use  Commercial  Compa- 
nies; Todd  Ramsey,  President,  Information  Technology  Association 
of  America.  Mr.  Arlow,  if  you  would  lead  off  we  would  appreciate 
it  much. 

TESTIMONY  OF  ALLAN  ARLOW,1  PRESIDENT  AND  CHIEF  EXEC- 
UTIVE OFFICER,  COMPUTER  AND  COMMUNICATIONS  INDUS- 
TRY ASSOCIATION 

Mr.  Arlow.  Thank  you,  Mr.  Chairman.  My  name  is  Allan  Arlow, 
and  I  am  President  of  the  Computer  and  Communications  Industry 
Association.  And  it  my  privilege  to  appear  before  you  to  testify  re- 
garding S.  1587.  I  have  submitted  a  more  detailed  statement. 

Chairman  Glenn.  If  all  of  you  will  pull  those  microphones  up 
very  close  to  you,  they  are  very  directional,  and  you  can  pull  them 
up  so  everybody  can  hear. 

Mr.  Arlow.  Is  that  better? 

Chairman  GLENN.  Thank  you. 

Mr.  Arlow.  Yes.  Yes,  Mr.  Chairman,  I  have  submitted  a  more 
detailed  statement  for  the  record,  and  if  that  would  be  accepted,  I 
would  appreciate  it. 

Chairman  Glenn.  All  of  your  statements  will  be  included  in  the 
record  in  their  entirety. 

Mr.  Arlow.  Thank  you.  What  I  would  like  to  do  is  to  focus  my 
statements  on  fairly  specific  sections  and  kind  of  target  these 
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things.  With  respect  to  Sections  1011  and  1067  of  S.  1587,  they 
contain  some  of  the  bill's  most  significant  contributions  to  enhanc- 
ing competition  in  negotiated  procurements.  These  sections  require 
all  procuring  agencies  to  disclose  to  offerors  whether  all  of  the  eval- 
uation factors  other  than  price  are  significantly  more  important 
than  price  or  cost,  approximately  equal  in  importance  to  price  or 
cost,  or  significantly  less  important  than  price  or  cost. 

If  enacted,  this  language,  which  we  enthusiastically  support,  will 
go  a  long  way  toward  eliminating  one  of  the  major  problems  that 
the  Government  routinely  experiences  in  so-called  best  value  pro- 
curements that  have  involved  expenditures  of  millions  and  some- 
times hundreds  of  millions  of  dollars.  Best  value,  per  se,  is  a  valu- 
able concept  which  should  be  appropriately  used  by  the  Govern- 
ment to  improve  the  results  that  it  gets  from  the  procurement  proc- 
ess. Industry's  greatest  concern  with  best  value  procurement  is 
that  the  loose  evaluation  criteria  that  characterize  these  acquisi- 
tions may  produce  an  award  that  was  not  based  on  any  meaningful 
competition. 

By  way  of  illustration,  a  best  value  procurement  solicitation  may 
say  little  more  than  that  technical  considerations  are  more  impor- 
tant than  price.  The  cursory  generalities  of  evaluation  criteria  too 
often  fail  to  give  the  vendor  the  crucial  piece  of  information  that 
he  needs.  Whether  the  agency's  primary  interest  is  in  a  quality  sys- 
tem at  a  high  price  or  a  lesser  system  at  a  lower  price,  without  this 
information,  meaningful  competition  becomes  a  matter  of  luck,  not 
likelihood.  The  vendor  can  ameliorate  his  position  only  by  adopting 
a  strategy  often  used  to  win  lotteries,  buying  a  lot  of  tickets.  Or 
in  the  realm  of  Federal  procurement,  submitting  multiple  propos- 
als. 

This  strategy  overburdens  both  Government  and  the  vendors  and 
is  inherently  wasteful.  Yet  the  basic  problem,  that  vendors  are 
guessing  at  the  agency's  requirements  rather  than  responding  to  a 
defined  need,  remains  uncorrected.  That  is  why  these  new  sections 
are  so  critically  important.  S.  1587  also  contains  another  important 
reform  that  will  likely  reduce  the  number  of  protests.  Sections  1014 
and  1064  increase  the  amount  of  information  that  agencies  are  re- 
quired to  release  at  post-award  debriefings  of  losing  offerors. 

Under  current  law,  agencies  often  give  losing  vendors  little  more 
than  the  evaluated  price  of  the  winning  offer  and  the  significant 
strength  and  weaknesses  that  the  agency  found  in  the  losing  ven- 
dor's proposal.  This  information  is  usually  inadequate  for  the  pur- 
pose of  convincing  the  losing  vendor  that  the  agency  followed  prop- 
er procurement  procedures  in  making  the  award.  As  a  result,  ven- 
dors often  protest  based  on  rumors  or  suspicions  that  the  agencies 
refuse  to  rebut.  By  requiring  agencies  to  provide  additional  infor- 
mation at  debriefings,  S.  1587  will  increase  the  level  of  trust  and 
permit  vendors  to  draw  conclusions  based  on  the  facts. 

Section  1436  of  S.  1587  will  also  require  publication  of  GSA 
Board  protest  settlements  that  involve  the  direct  or  indirect  ex- 
penditure of  appropriated  funds.  We  believe  that  the  publication  of 
settlement  agreements  is  a  useful  procedure  that  will  satisfy  the  le- 
gitimate interests  of  the  public  and  Congress  in  ensuring  that  bid 
protest  forums  are  properly  used.  Sunshine,  as  they  say,  is  always 
the  best  disinfectant.  CCIA  supports  the  provisions  in  S.  1587  that 
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encourage  acquisition  of  commercial  products,  that  reduce  the  pa- 
perwork demands  on  industry  and  the  review  burdens  on  procure- 
ment staff.  We  strongly  support  the  decision  to  raise  the  threshold 
for  submission  of  cost  or  pricing  data.  CCIA  believes  that  S.  1587's 
definition  of  commercial  items  should  be  broadened  to  include  com- 
mercial services  generally  and  not  just  those  that  support  products. 

The  same  price  justification  and  other  impediments  to  doing 
business  with  the  Government  that  the  bill  addresses  for  commer- 
cial products  also  come  up  when  vendors  try  to  sell  commercial 
services  to  the  Government.  Finally,  we  share  some  of  the  concerns 
voiced  by  others  regarding  Sections  1005  and  1055  of  the  bill. 
These  sections  create  new  ground  rules  for  task  order,  delivery 
order,  or  indefinite  delivery/indefinite  quantity,  the  IDIQ  contracts. 
These  contracts  become  more  competitive  when  the  agency  makes 
multiple,  competing  awards  under  the  same  solicitation.  However, 
the  procedures  that  S.  1587  imposes  for  ordering  under  multiple 
contracts  creates  a  disincentive  for  agencies  to  award  such  con- 
tracts in  the  first  place. 

By  making  the  ordering  process  for  multiple  contracts  more  oner- 
ous than  the  ordering  process  after  a  single  award,  the  bill  will  sti- 
fle the  competition  it  seeks  to  promote.  In  conclusion,  CCIA  wishes 
to  voice  its  strong  support  for  many  of  the  changes  in  S.  1587,  and 
we  congratulate  both  Senate  Committees  on  Armed  Services  and 
Governmental  Affairs  for  this  important  effort  to  reform  the  pro- 
curement process.  Thank  you. 

Chairman  Glenn.  Thank  you  very  much. 

I  guess  we  will  just  go  right  straight  across  the  table.  Mr. 
Ramsey. 

TESTIMONY  OF  TODD  S.  RAMSEY,1  VICE  PRESIDENT,  IBM  U.S.- 
FEDERAL,  REPRESENTING  INFORMATION  TECHNOLOGY  AS- 
SOCIATION OF  AMERICA 

Mr.  Ramsey.  Thank  you,  Chairman  Glenn  and  Chairman  Nunn. 
I  am  Todd  Ramsey,  and  for  the  record  I  am  not  the  President  of 
ITAA,  but  I  am  Vice  President  of  IBM  US-Federal,  and  am  here 
today  on  behalf  of  the  Information  Technology  Association  of  Amer- 
ica that  represents  over  3000  direct  and  affiliate  members  which 
build  information  based  solutions  for  the  customers.  We  too  have 
submitted  extensive  written  testimony,  and  I  am  just  going  to  sum- 
marize some  of  our  key  points  in  my  oral  testimony. 

We  support  your  legislation  and  believe  our  recommendations 
will  significantly  strengthen  your  goals  of  streamlining  the  procure- 
ment process  and  expanding  the  preference  of  commercial  items. 
Our  first  issue  is  on  commercial  services  which  has  just  been  ad- 
dressed. We  are  keenly  disappointed  that  most  commercial  services 
have  been  excluded  from  the  definition  of  commercial  item  and  the 
preference  accorded  by  legislation.  The  U.S.  economy  is  now  and 
has  been  for  many  years  a  service-based  economy.  And  commercial 
services  are  widely  offered  and  accepted  by  the  private  sector. 

Competition  for  these  services  is  intense.  Indeed,  they  are  every- 
where in  our  society.  Step  outside  and  you  will  see  commercial 
messengers  speeding  through  the  city  streets.  Senators,  you  and  I 
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use  these  services  on  a  daily  basis  to  withdraw  cash  from  ATMs, 
make  travel  arrangements  and  obtain  accounting  services  to  file 
our  tax  returns.  The  Federal  Government  is  the  greatest  consumer 
of  services  yet  procurement  laws  limit  its  ability  to  take  full  advan- 
tage of  available  offerings.  We  urge  you  to  change  that  now. 

By  including  commercial  services  under  a  definition  of  commer- 
cial items,  Congress  will  remove  costly  and  antiquated  certification 
burdens  that  are  a  barrier  to  many  providers  and  deprive  Federal 
agencies  access  to  a  broad  range  of  competitively  priced  services. 
The  debate  has  centered  on  the  definition  of  commercial  services. 
ITAA  will  offer  3  standards,  the  combination  of  which  would  qual- 
ify the  service  as  a  commercial  item.  First,  the  service  should  be 
clearly  defined,  for  example,  by  an  existing  statement  of  work  or 
published  specification. 

Second,  the  service  should  have  acceptance  in  the  commercial, 
competitive  marketplace.  This  would  include  demonstrating  that 
the  service  has  been  offered  to  the  public  with  established  standard 
terms  and  conditions.  And  third,  there  should  be  a  way  to  measure 
the  proposed  cost  of  the  service.  This  could  include  published 
prices,  standard  units  of  measure,  market  research,  price  analyses 
and  competitive  comparisons.  All  of  these  techniques  are  utilized  in 
the  private  sector.  In  the  information  technology  marketplace,  this 
commercial  item  test  is  met  daily  by  a  diverse  set  of  services  in- 
cluding the  800  telephone  number  used  to  make  hotel  reservations, 
the  credit  card  network  used  to  confirm  and  pay  for  those  reserva- 
tions, the  on-line  network  services  that  give  access  to  databases 
and  provide  E-mail  capability  to  subscribers. 

Other  services  such  as  product  integration,  value  added 
networking,  and  software  programming  are  offered  routinely  in  the 
commercial  marketplace  by  many  suppliers.  And  by  combining  the 
competitive  forces  of  the  marketplace  together  with  the  standard 
units  of  cost  that  typically  quantify  these  services,  commercial  buy- 
ers have  little  difficulty  in  satisfying  their  need  to  obtain  satisfac- 
tory prices.  Our  second  area  of  concern  is  the  Buy  American  Trade 
Agreement  Acts.  Certifying  the  percent  of  product  components  that 
are  U.S.  versus  foreign-manufactured  is  a  very  unique  Federal  re- 
quirement. Government  sales  represent  only  a  small  percentage  of 
commercial  sales,  yet  companies  are  forced  to  expend  significant  re- 
sources to  track  the  origin  of  all  the  components  used  in  assem- 
bling their  high  technology  products. 

For  many  products  and  components,  companies  frequently  main- 
tain multiple  sources  of  supply,  further  complicating  the  task.  This 
situation  subjects  contractors  to  the  very  damaging  risk  of  non- 
compliance. More  importantly,  it  diverts  resources  from  productive 
purposes  within  the  business  and  negatively  impacts  profitability. 
And  ironically,  these  unique  requirements  do  not  cause  us  to 
change  our  manufacturing  processes.  They  simply  impose  addi- 
tional costs  and  risks  in  this  highly  competitive  environment.  Any 
impact  on  our  competitiveness  has  the  potential  of  impacting  U.S. 
jobs  and  revenue.  We  would  like  to  see  these  rules  removed  en- 
tirely for  commercial  items,  but  as  a  minimum  we  would  like  to  see 
the  rule  of  origin  for  the  Buy  American  Act  to  be  changed  to  be 
made  the  same  as  that  substantial  transformation  test  that  is  used 
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in  the  Trade  Agreement  Act.  This  would  simplify  certification  and 
remove  much  of  the  confusion  surrounding  these  laws. 

Our  third  area  is  Truth  in  Negotiations  Act.  One  of  the  most  dif- 
ficult obstacles  for  a  commercial  vendor  selling  to  the  Government 
is  TINA,  Truth  in  Negotiations  Act.  TINA's  cost  and  pricing  data 
requirement  is  viewed  by  industry  to  be  unnecessary  and  unreason- 
able when  products  routinely  compete  in  the  vigorous  commercial 
marketplace.  Price  reasonableness  can  easily  be  established  by  sim- 
ple market  analysis,  and  rather  than  express  our  views  here  in  de- 
tail, we  want  to  support  CBEMA's  statement  on  TINA.  In  brief,  we 
would  like  to  see  your  bill  changed  to,  first,  establish  that  commer- 
cial products  are  clearly  exempt  from  TINA.  Second,  require  that 
offerors  provide  only  information  that  is  readily  available  in  the 
normal  course  of  business  on  prices  typically  charged  for  the  same 
or  similar  products  in  the  commercial  marketplace.  And  third, 
eliminate  the  requirement  for  price  reductions  and  post-award  au- 
dits. 

Without  eliminating  these  last  2  provisions,  the  bill  is  more  oner- 
ous than  current  practice.  And  furthermore,  this  runs  counter  to 
the  bill's  objectives  of  streamlining  procurements.  In  conclusion, 
ITAA  has  other  concerns  which  we  have  raised  with  your  staff  and 
will  continue  to  do  so.  I  thank  you  for  your  efforts  to  streamline 
the  Federal  acquisition  process  and  for  allowing  us  to  express  our 
views. 

Chairman  Glenn.  Thank  you. 
Mr.  Dawson. 

TESTIMONY  OF  RHETT  DAWSON,1  PRESIDENT,  COMPUTER 
BUSINESS  EQUIPMENT  MANUFACTURERS  ASSOCIATION 

Mr.  Dawson.  Thank  you,  Chairman  Glenn,  Chairman  Nunn.  I 
am  Rhett  Dawson.  I  want  to  thank  you  for  the  opportunity  to  ap- 
pear before  you  today  on  behalf  of  the  Computer  and  Business 
Equipment  Manufacturers  Association.  And  right  from  the  start,  I 
want  to  endorse  the  comments  just  made  by  Mr.  Ramsey  from 
ITAA.  As  an  industry  association  comprised  solely  of  commercial 
information  technology  manufacturers  and  suppliers,  CBEMA  has 
long  advocated  streamlining  Federal  procurement,  particularly  the 
unimpeded  purchase  of  commercial  products  and  services.  We  are 
very  encouraged  by  the  progress  that  S.  1587  represents  and  with 
a  few  key  changes,  we  believe  this  legislation  can  achieve  signifi- 
cant reform. 

And  from  my  prior  involvement  with  both  the  Armed  Services 
Committee  here  in  the  Senate  and  the  Packard  Commission,  I 
know  how  difficult  it  must  be  to  continue  to  struggle  with  these 
items  since  they  seem  never  to  go  away  and  never  to  be  solved.  But 
I  say  that  to  show  you  how  much  I  appreciate  personally  and  also 
my  association  that  you  continue  to  keep  the  faith  and  you  con- 
tinue to  try  to  chase  down  these  issues. 

Chairman  Nunn.  You  are  acknowledging  that  we  did  not  solve 
these  problems  when  you  were  in  charge;  is  that  right?  [Laughter.] 

Mr.  Dawson.  I  am  afraid  so,  sir.  But  I  hope  you  will  be  able  to 
since  you  are  in  charge.  [Laughter.] 
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You  know  the  Federal  Government  wants  to  buy  our  products, 
the  products  from  the  CBEMA  companies,  and  my  members  want 
to  sell  these  products  to  the  Government.  There  is  no  question 
about  that.  The  only  question  is  what  will  be  the  appropriate  rea- 
sonable price  and  terms?  But  the  Government  only  accounts  for  a 
small  part  of  our  sales,  and  the  more  my  members  are  forced  or 
would  be  forced  to  alter  their  normal  practices  to  sell  to  the  Gov- 
ernment, the  less  appealing  that  sale  becomes.  From  CBEMA's  per- 
spective, procurement  legislation  must  pass  a  simple  test  to  be  con- 
sidered reform:  will  it  reduce  to  the  greatest  extent  possible  the 
burden  of  selling  commercial  products  and  services  to  the  Federal 
Government? 

S.  1587  comes  very  close.  It  will  create  an  environment  for  great- 
er government  acquisition  and  use  of  commercial  technology,  but 
let  me  quickly  add  to  accomplish  significant  reform,  the  bill  should 
go  even  further,  peeling  away  unnecessary  burdensome  require- 
ments. The  Truth  in  Negotiations  Act,  TINA,  is  the  single  greatest 
impediment  to  Federal  acquisition  of  commercial  products  and 
services.  That  is  not  just  CBEMA  saying  that.  That  is  the  DOD 
Section  800  Panel's  or  a  paraphrase  of  its  finding.  Under  TINA  con- 
tractors are  required  to  provide  and  to  certify  extremely  detailed 
information  regarding  actual  cost  to  their  products.  This  cost  or 
pricing  data  requirement  is  not  unreasonable  when  Federal  agen- 
cies pay  for  the  development  of  products. 

However  such  requirements  are  not  necessary  when  the  products 
are  developed  at  private  expense  and  daily  compete  in  a  vigorous 
marketplace.  When  Congress  was  drafting  the  TINA  now  in  the 
books,  it  recognized  that  competition  in  the  marketplace  would  en- 
sure that  prices  for  commercial  products  and  services  would  be  fair 
and  reasonable.  A  commercial  product  exemption  was  actually 
added  to  shield  the  commercial  companies  from  cost  or  pricing  data 
requirements.  Unfortunately,  during  the  implementation  of  TINA, 
sales  data  regulatory  requirements  were  made  so  a  supplier  has  to 
prove  that  an  offered  product  or  commercial  service  was  truly  com- 
mercial and  therefore  qualified  for  the  commercial  exemption. 

This  requirement  effectively  negated  the  exemptions  in  the  law 
that  you  passed.  We  strongly  urge  the  Committees  to  amend  | 
S.  1587  to  clearly  exempt  commercial  products  from  TINA's  cost  or  ! 
pricing  requirements.  Experience  has  taught  us  that  anything 
short  of  an  outright  exemption  ultimately  gets  circumvented  by 
regulation  and  practice  and  will  not  work.  There  is  just  too  much 
incentive  and  culture  there  otherwise.  However,  if  the  Committees 
choose  not  to  have  a  clear,  unequivocal,  outright  exemption,  which 
would  be  very  regrettable,  but  I  understand  choices  must  be  made 
for  whatever  reason.  If  you  do  choose  not  to  completely  exempt 
commercial  products  and  services  from  TINA,  we  strongly  urge 
that  you  then  address  another  significant  barrier  that  is  erected 
elsewhere  in  the  bill. 

S.  1587  grants  the  Government  for  up  to  3  years  after  the  award 
of  a  contract  the  right  to  post-award  audit  and  a  corresponding 
price  adjustment.  It  is  difficult  to  conceive  of  a  greater  disincentive 
to  participation  in  the  Federal  marketplace.  In  our  view,  this  provi- 
sion represents  a  significant  step  backward  from  the  objective 
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using  more  commercial-like  business  practices.  We  strongly  urge 
the  Committees  not  to  apply  this  section  to  commercial  products. 

Chairman  Nunn.  Could  you  go  back  over  that  section  again? 

Mr.  Dawson.  Sure.  If  you  get  past  the  problems,  if  you  choose 
not  to  take  on  the  outright  appeal,  which  I  am  urging  upon  you, 
of  the  Truth  in  Negotiations  exemption  for  commercial  products, 
and  whatever  reason  you  have  which  I  cannot  fathom,  but  if  you 
choose  not  to  sign  up  to  that,  elsewhere  in  the  bill  there  is  another 
significant  problem  that  is  erected  because  there  is  a  desire  to 
audit  after  the  fact  the  sales  of  commercial  products,  even  commer- 
cial products.  If  you  are  not  exempted,  this  gives  the  Government 
the  opportunity  to  have  a  3-year  look  back  or  3  years  later  on  they 
can  look  back  and  see  how  the  purchase  was  made.  At  the  end  of 
that  there  is  a  mandatory  price  reduction.  We  find  that  to  be  a  sig- 
nificant hurdle  to  trying  to  do  business  with  the  Federal  Govern- 
ment. Does  that  answer  your  question? 

Chairman  Nunn.  I  was  going  to  ask  when  you  say  commercial 
product,  that  means  where  you  can  really  find  a  commercial  mar- 
ket; right?  I  mean  you  would  agree  that  there  has  to  be  some  Fed- 
eral protection  of  audit  if  there  is  a  product  that  has  no  market 
and  there  is  no  way  to  ascertain  the  pricing? 

Mr.  Dawson.  Well,  I  cannot,  I  will  ask  Mr.  Ramsey  when  we  get 
to  the  questions  to  give  you  a  fuller  answer,  but  I  guess  in  the  com- 
mercial marketplace,  I  have  a  hard  time  hearing  your  prior  ques- 
tions trying  to  think  of  a  circumstance  where  you  cannot  ferret  out 
a  market  price. 

Chairman  Nunn.  Well,  you  probably  can  at  some  point,  but  lots 
of  times  at  the  point  of  purchase  you  cannot  because  the  Defense 
is  buying  cutting  edge  technology  for  which  there  may  be  no  mar- 
ket at  that  stage,  and  I  think  that  is  going  to  be  particularly  true 
if  you  get  more  commercial  companies  involved.  I  guess  the  ques- 
tion is:  if  a  market  is  established,  let  us  say  within  2  years,  it 
might  be  that  if  a  market  is,  you  might  have  a  provision  that  said 
if  a  market  is  not  established  within  "x"  number  year,  a  year  or 
2,  then  you  might  go  into  audit.  But  I  can  easily  see  how  there 
would  be  a  cutting  edge  technology  that  would  not  have  any  pricing 
whatsoever,  but  once  it  is  sold  to  Defense,  it  may  very  well  estab- 
lish very  quickly  a  commercial  market,  in  which  case  you  probably 
would  not  need  to  audit.  There  may  be  some  area  in  that  

Mr.  Dawson.  Well,  we  would  really  like  to  work  with  you  and 
the  staff  in  both  Committees  to  try  to  deal  with  that  problem.  I  do 
not  mean  to  dismiss  it,  but  

Chairman  Nunn.  What  I  am  saying  is  you  may  not  need  the 
audit  to  do  it.  You  may  have  an  audit  apply  only  after  "x"  number 
of  months  or  a  year  or  2  has  passed,  and  no  commercial  market 
being  maintained. 

Mr.  Dawson.  Right. 

Chairman  Nunn.  But  if  this  gets  a  lot  more  companies  that  are 
there  in  the  commercial  practice  involved  in  defense  procurement, 
it  may  very  well  be  that  defense  has  some  unique  type  things  that 
may  not  develop  a  commercial  market  for  several  years. 

Mr.  Ramsey.  Mr.  Chairman,  if  I  might  just  clarify  our  joint  posi- 
tions on  this.  We  are  not  talking  about  where  there  is  a  product 
developed  uniquely  for  the  Department  of  Defense.  The  CAS  com- 
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pliant  rules,  cost  and  pricing  data,  those  things,  I  think,  would  still 
apply  to  that  environment.  We  are  talking  about  products  that  are 
generally  available  in  the  commercial  marketplace  that  are  pur- 
chased by  the  Government.  So  your  test  of  is  there  an  established 
market  would  be  true  for  the  commercial  items  we  are  talking 
about. 

Chairman  Glenn.  What  we  do  in  this — and  I  know  we  are  get- 
ting into  the  middle  of  questioning  here  before  we  get  all  the  testi- 
mony— but  what  we  do  in  this  is  we  narrowed  TINA's  application 
by  providing  a  broader  exemption  from  data  submission  and  leave 
a  lot  of  that  up  to  the  contracting  officer.  And  you  feel  that  does 
not  go  far  enough? 

Mr.  Dawson.  We  think  the  fundamental  flaw  of  that  is  that  if 
you  leave  it  up,  we  think  we  can  prove  that  by  the  experience  that 
we  have  had  since  TINA  was  passed  with  similar  kind  of  language 
that  gave  the  discretion  to  the  contracting  officer.  We  think  that 
will  provide  an  easy  way  out,  as  Mr.  Deutch  said  in  a  previous 
hearing,  for  the  contracting  officer  to  require  the  vendor,  the  com- 
mercial vendor,  to  have  to  prove  that  there  really  is  a  commercial 
marketplace.  That  little  minor  modest  effort  on  the  part,  what 
might  appear  to  be  a  modest  effort,  on  the  part  of  the  Government 
actually  is  going  to  be  a  deterrent  for  people  wanting  to  do  business 
with  the  Government  because  

Chairman  Glenn.  TINA  usually  applies  where  there  is  non- 
competitive bidding,  where  you  do  not  have  that  much  of  a  market- 
place. 

Mr.  DAWSON.  Well,  I  understand,  but  unfortunately  it  can  be  ap- 
plied elsewhere,  and  that  is  our,  we  think  there  ought  to  be  carved 
out  a  very  clear  mandate  from  the  Congress  that  says  you  shall  not 
ask  for  this  data. 

Chairman  Glenn.  OK.  Go  ahead.  Go  on  with  your  testimony. 

Mr.  Dawson.  OK.  I  have  one  final  point  and  I  will  wrap  up,  but 
it  is  one  that  is  considerable  enough  that  I  wanted  to  bring  it  to 
the  Committees'  attention.  We  have  also  very  serious  concerns 
about  Title  V(a)  of  this  legislation  which  deals  with  the  treatment 
of  intellectual  property.  As  introduced,  Title  V(a)  would  completely 
undermine  a  long-standing  statutory  prohibition  against  Govern- 
ment copyright  claims  in  the  work  of  Federal  employees.  This  ban 
on  Federal  copyright  is  a  cornerstone  of  our  system  of  open  Govern- 
ment, and  it  has  been  a  key  factor  in  the  development  of  the 
world's  most  competitive  information  industry.  I  have  here  a  letter 
which  I  will  have  to  get  for  the  record  from  a  coalition  of  several 
industry,  public  interest  groups  including  the  American  Civil  Lib- 
erties Union  that  more  clearly  articulates  our  concerns,  and  I  ask 
that  it  be  included  in  the  record.1 

Chairman  Glenn.  Without  objection,  it  will  be  included. 

Mr.  Dawson.  I  am  not  certain,  Mr.  Chairman,  how  this  major 
non-procurement  provision  found  its  way  into  what  is  otherwise  a 
procurement  bill.  Such  a  significant  departure  from  copyright  law 
we  think  should  be  separately  considered,  and  we  urge  the  Com- 
mittees to  remove  this  subtitle  from  the  legislation.  With  that,  we 
think  with  a  few  key  changes  we  have  already  outlined  in  our  testi- 


1  See  page  226. 
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mony,  this  legislation  can  significantly  improve  the  way  the  Fed- 
eral Government  acquires  goods  and  services,  and  this  concludes 
my  remarks  and  I  would  be  happy  to  respond  to  questions. 

Chairman  Glenn.  Thank  you  much. 

Mr.  Marquardt. 

TESTIMONY  OF  MERRITT  R.  MARQUARDT,1  CHAIRMAN,  INTE- 
GRATED DUAL-USE  COMMERCIAL  COMPANIES,  ACCOM- 
PANIED BY  FRANK  ABBOTT,  DuPONT;  AND  WARD  COLLINS, 
DOW  CORNING 

Mr.  Marquardt.  Chairman  Glenn  and  Chairman  Nunn,  and 
Senator  Roth,  I  am  Merritt  Marquardt.  I  am  in  the  Office  of  Gen- 
eral Counsel  at  the  3-M  Company  in  St.  Paul.  I  speak  on  behalf 
of  the  consortium  of  large  commercial  companies  known  as  the  In- 
tegrated Dual-Use  Commercial  Companies  or  the  IDCC.  I  want  to 
thank  you  for  the  opportunity  to  appear  here  today  and  to  discuss 
acquisition  reform,  specifically  the  compelling  need  for  enactment 
of  a  comprehensive  statute  to  facilitate  the  Government's  acquisi- 
tion of  commercial  products.  The  IDCC  believes  that  major  changes 
in  the  acquisition  process  are  essential  in  order  to  enable  the  Gov- 
ernment and  its  prime  contractors  to  purchase  commercial  items 
from  commercial  companies  without  the  existing  restrictions,  the 
impediments,  and  the  higher  costs  that  currently  inhibit  or  even 
preclude  such  transactions. 

The  10  members  of  the  IDCC  are  Alcoa,  Corning,  Cummins  En- 
gine, Dow  Chemical,  Dow  Corning,  DuPont,  W.L.  Gore  and  Associ- 
ates, Hoechst  Celanese,  Honeywell  and  3M.  The  member  compa- 
nies employ  approximately  450,000  people  with  over  $100  billion  in 
annual  sales,  and  we  have  significant  operations  in  41  states.  Ac- 
companying me  today  are  Frank  Abbott  of  DuPont  from  Wilming- 
ton, and  Ward  Collins  of  Dow  Corning  from  Midland. 

The  Federal  Government  faces  an  unprecedented  challenge  as 
well  as  an  opportunity  in  today's  marketplace  as  it  confronts  the 
reality  of  declining  Federal  procurement  budgets.  In  the  past,  our 
Government  has  been  able  to  develop  unique  products  and  solu- 
tions for  its  requirements,  especially  in  defense.  This  has  spawned 
a  separate  industry  that  has  developed  policies,  procedures  and 
practices  that  were  felt  necessary  to  comply  with  the  unique  re- 
quirements of  its  major  customer.  However,  IDCC  member  compa- 
nies are  primarily  in  the  commercial  market.  We  also  are  encoun- 
tering a  tremendous  continuing  challenge  in  our  marketplace  to 
preserve  the  capabilities  in  the  face  of  serious  worldwide  competi- 
tion which  we  all  face. 

Our  member  companies  are  meeting  this  challenge  by  investing 
heavily  in  research  and  development,  and  becoming  more  stream- 
lined as  we  strive  for  continued  efficiencies,  increased  productivity, 
higher  quality,  competitive  prices,  and  a  sustained  profitable 
growth.  IDCC  companies  do  relatively  little  direct  business  with 
I  the  Federal  Government  despite  the  fact  that  individually  its  mem- 
I  bers  are  usually  among  the  top  three  worldwide  suppliers  in  many 
of  the  commercial  product  lines.  Specifically,  our  members  do  less 


1The  prepared  statement  of  Mr.  Marquardt  appears  on  page  232. 
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than  10  percent  of  their  business  directly  with  the  Federal  Govern- 
ment, with  most  in  the  2  to  3  percent  range. 

The  potential  is  a  great  deal  more  than  that,  and  frankly  we  find 
it  a  paradox  and  frustrating  that  as  the  Federal  Government  ex- 
presses strong  interest  in  buying  more  commercial  products,  we 
who  design,  develop  and  manufacture  many  products  for  the  com- 
mercial market  have  great  difficulty  in  overcoming  the  existing 
barriers.  The  Government  should  be  able  to  buy  our  products,  and 
our  members  should  be  able  to  sell  to  the  Government  with  proce- 
dures similar  to  those  that  are  successful  in  the  commercial  mar- 
ketplace. 

IDCC  members  are  often  not  able  to  participate  cost  effectively 
in  Government  procurement  because  of  unique  Government  admin- 
istrative requirements,  many  of  them  legislated.  In  doing  business 
with  the  Government,  we  are  often  required  to  account  for  our 
costs  and  to  certify  the  data  as  though  we  produced  sole  source 
products,  uniquely  developed  for  the  Government  customer.  In  ad- 
dition, we  are  often  asked  to  relinquish  intellectual  property  rights 
and  data  rights  on  products  which  we  have  developed  at  our  ex- 
pense. In  each  of  these  cases,  if  we  were  to  change  our  accounting 
systems  and  share  our  technical  data,  we  would  add  significant 
costs  to  our  commercial  products  and  thus  become  less  competitive 
in  the  marketplace,  or  we  would  be  giving  away  our  technological 
advantages  gained  at  our  expense.  IDCC  member  companies  can- 
not afford  to  change  their  commercial  practices  to  accommodate  the 
unique  Government  market  and  still  remain  successful. 

Over  the  past  several  years,  we  have  been  encouraged  that  a  se- 
rious effort  is  being  made  to  eliminate  barriers  to  the  Federal  Gov- 
ernment's procurement  of  commercial  products.  The  congressional 
mandate  to  the  Section  800  Panel  provided  a  timely  impetus  to  de- 
velop carefully  considered  recommendations  to  change  how  the 
DOD  buys  its  R&D  and  the  products  and  services  that  it  needs. 
The  reforms  that  have  been  recommended  in  the  Section  800  report 
are  a  good  start  in  removing  many  of  the  barriers  to  efficient  Fed- 
eral procurement.  But  it  is  not  enough  that  we  just  incrementally 
lower  the  barriers.  There  must  be  some  fundamental  changes,  leg- 
islated changes  to  promote  the  use  of  commercial  products. 

For  example,  we  support  the  provisions  in  1587  that  eliminate 
the  requirement  to  submit  certified  cost  pricing  data  if  the  procure- 
ment is  not  expected  to  exceed  a  half  million  dollars.  However,  it 
has  to  be  recognized  that  commercial  companies  cannot  comply 
with  the  requirement  to  submit  certified  cost  and  pricing  data 
under  TINA  at  procurement  values  over  $500,000  without  making 
expensive  accounting  system  changes  to  address  the  unique  Gov- 
ernment requirements.  Such  changes  would  significantly  increase 
the  cost  of  our  commercial  products,  making  us  less  competitive  in 
the  world  marketplace.  We  just  simply  cannot  subsidize  the  Gov- 
ernment requirements  without  diminishing  our  international 
competitiveness . 

Commercial  companies  develop  internal  processes  and  procedures 
which  comply  with  generally  accepted  accounting  principles  and 
which  provide  the  leadership  and  the  management  of  those  compa- 
nies with  the  information  necessary  to  remain  world-class  commer- 
cial competitors.  These  market  processes  and  procedures  provide 
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the  controls  by  which  the  companies  manage.  They  are  unique  to 
each  company,  to  its  product  lines,  or  in  some  cases  its  profit  cen- 
ters, to  its  plants  and  to  individual  business  units.  Their  common 
characteristic  is  that  they  successfully  provide  assurance  that  high 
quality  products  are  produced  as  efficiently  as  possible  and  that 
they  are  brought  to  the  market  as  rapidly  as  possible. 

As  Congress  considers  acquisition  reform,  a  major  thrust  should 
be  to  provide  Government  procurement  agencies  and  commercial 
companies  with  an  opportunity  to  truly  achieve  dual  use.  Laws  and 
regulations  must  be  changed  with  the  goal  of  enabling  all  Federal 
agencies  to  buy  products  produced  by  predominantly  commercial 
companies  at  the  fair  prices  at  which  they  are  offered  on  the  com- 
mercial market.  Several  studies  have  documented  that  current 
unique  Government  requirements  cost  the  taxpayer  a  30  percent 
premium  for  essentially  the  same  items  when  they  are  sold  com- 
mercially. In  some  cases,  some  IDCC  member  companies  have  not 
been  able  to  sell  their  products  to  the  Government  at  all  unless 
they  were  willing  to  change  their  accounting  procedures,  to  give  up 
intellectual  property  that  they  had  paid  for  or  data  rights  or  to 

j     agree  to  clauses  and  provisions  in  the  contracts  that  are  inconsist- 

!     ent  with  sound  commercial  practices. 

These  issues  often  cannot  be  overcome  in  today's  statutory  and 
regulatory  environment.  The  Federal  Government  and  our  member 
companies  both  lose  under  these  circumstances.  IDCC  companies 
design,  develop  and  produce  commercial  products  from  office  sup- 
plies to  advanced  high  performance  materials.  For  the  efficient 
Government  acquisition  of  R&D,  of  services  or  products  from  our 

!  commercial  facilities,  the  impact  of  additive  or  unique  customer  re- 
quirements should  be  minimized.  Additional  burdens  in  our  com- 
mercial practices  simply  increase  product  costs.  Under  most  cir- 
cumstances these  costs  are  not  acceptable  to  either  the  company  or 
to  the  Government. 

Segregating  or  segregation  of  Government  business  from  our 
commercial  business,  even  where  it  is  possible,  increases  costs  sub- 
stantially. We  believe  that  the  Committee  should  consider  develop- 
ing a  statutory  definition  of  commercial  company  or  commercial  en- 
tity that  would  allow  statutes  to  be  tailored  company  by  company 
rather  than  contract  by  contract,  and  while  we  recognize  the  dif- 
ficulty in  providing  the  definition  of  a  commercial  company  or  an 
entity,  we  would  suggest  the  following.  A  commercial  entity  is  one 
that  uses  the  same  integrated  facility  and  workforce  for  its  oper- 
ations regardless  of  the  customer.  The  products  it  develops  and 
manufactures  are  primarily  intended  for  the  commercial  market  in 
accordance  with  the  commercial  product  definition. 
Now  a  commercial  company  definition  of  this  nature  we  think 

|    would  be  of  great  assistance  in  creating  the  necessary  cultural 

•  change  to  promote  the  acquisition  of  commercial  products.  As  major 
taxpayers  and  creators  of  jobs,  and  the  members  of  the  IDCC  are 

|    major  taxpayers,  we  believe  that  the  increased  use  of  commercial 

j  products  and  dual-use  technologies  should  be  aggressively  imple- 
mented with  enabling  legislation  to  effectively  remove  the  barriers. 

I  In  our  judgment,  the  R&D  performed  at  our  member  companies 
and  the  products  that  are  produced  by  our  member  companies 


! 


150 


should  require  no  more  documentation  than  is  customary  in  the 
commercial  market. 

You  do  not  need  it.  The  competitive  pressures  of  the  marketplace 
will  assure  that  the  Government  achieves  fair  and  reasonable 
prices.  Now  the  primary  barriers  which  restrict  the  sale  and  Gov- 
ernment use  of  commercial  products,  and  Mr.  Dawson  of  CBEMA 
just  spoke  to  one  of  them,  the  first  that  we  would  urge  you  to  con- 
sider is  TINA,  which  requires  the  submission  of  certified  cost  and 
pricing  data  with  which  a  commercial  company  cannot  efficiently 
comply  and  still  remain  competitive  in  a  market  that  is  governed 
by  generally  accepted  accounting  principles. 

A  commercial  operation  normally  collects  data  that  is  relevant  to 
assessing  total  operating  costs  and  revenues.  Commercial  compa- 
nies do  not  routinely  collect  or  average  costs  by  individual  contracts 
which  the  Government  currently  requires,  and  this  was  clearly  ac- 
knowledged by  the  Section  800  Panel  which  stated  in  its  report, 
and  I  quote,  "Commercial  companies  accounting  systems  do  not 
normally  produce  the  detailed  cost  and  pricing  data  required  under 
TINA  and  do  not  segregate  or  record  costs  according  to  Govern- 
ment cost  principles." 

A  second  barrier  to  the  sale  and  Government  use  of  commercial 
products  which  we  would  suggest  is  that  the  CAS,  the  cost  account- 
ing standards  regulations,  which  create  substantial  administrative 
burdens  and  require  changes  to  accounting  systems  and  which,  in 
turn,  increase  the  costs  of  products  for  no  commercial  advantage  or 
product  improvement,  and  which  reduce  a  company's  ability  to 
react  to  changing  market  conditions  by  imposing  rigid  require- 
ments. 

The  third  barrier  is  the  failure  to  accept  the  principle  that  prod- 
ucts developed  or  produced  at  a  commercial  plant  following  com- 
mercial practices  will  be  priced  fairly  even  though  costs  and  pricing 
data  cannot  be  provided.  Pre-award  efforts  and  market  research 
and  obtaining  pricing  information  from  companies  to  support 
prices,  pricing  information,  should  normally  be  adequate  to  the 
Government  buyer.  Price  reductions  after  contract  award  and  fol- 
low-up audits  are  not  consistent  with  commercial  practices,  and 
you  do  not  need  them  for  the  Government  to  be  satisfied  that  it  has 
got  a  fair  deal.  We  believe  that  the  forces  of  the  commercial  mar- 
ketplace can  be  relied  upon  as  much  by  the  U.S.  Government  as 
they  are  by  any  other  buyer  in  the  marketplaces  that  we  serve. 

And  finally,  a  barrier  exists  by  reason  of  the  failure  to  ade- 
quately define  a  commercial  product  so  that  the  Government  can 
benefit  from  purchasing  items  early  in  the  product  life  cycle.  The 
Government  should  be  able  to  buy  as  an  early  or  even  a  first  cus- 
tomer without  a  commercial  company  having  to  demonstrate  sub- 
stantial past  sales  to  the  general  public  or  in  the  absence  of  sub- 
stantial sales  to  provide  costs  or  pricing  data  or  to  be  subject  to  fu- 
ture audits. 

While  1587  addresses  some  of  the  problems  relating  to  commer- 
cial products,  we  believe  that  more  remedial  and  extensive  changes 
are  necessary,  and  we  strongly  recommend  the  following  actions  to 
eliminate  the  barriers  which  restrict  the  sale  of  commercial  prod- 
ucts to  satisfy  Government  requirements.  First,  the  adoption  of  the 
exception  language  for  10  USC  2306A  as  recommended  by  the  Sec- 
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tion  800  Panel  concerning  the  issue  of  certified  cost  and  pricing 
data.  This  language  can  be  found  in  Volume  I,  pages  1-141  and  1- 
147  of  the  Section  800  report. 

Second,  the  definition  of  a  commercial  item,  as  again  rec- 
ommended by  the  Section  800  Panel  for  statutory  implementation 
in  10  USC  2302  would  greatly  improve  the  ability  for  commercial 
companies  to  offer  newly  developed  products  to  the  Government 
without  assuming  additional  risks  or  administrative  requirements. 
And  this  recommended  definition  can  be  found  in  the  panel's  report 
in  Volume  8,  pages  8-50  through  8-51. 

And  then  finally  we  believe  that  commercial  entities  should  be 
specifically  exempt  from  the  CAS.  While  CAS  may  have  a  role  to 
play  in  the  governance  of  industrial  entities  that  have  been  fash- 
ioned to  meet  the  needs  and  the  requirements  of  the  Federal  Gov- 
ernment as  a  major  customer,  they  are  nothing  but  an  expensive 
and  a  counterproductive  requirement  when  they  are  applied  to 
commercial  companies. 

In  summary,  current  Government  imposed  acquisition  and  ac- 
counting practices  isolate  predominantly  Government  contractors, 
especially  the  defense  industry,  from  the  rest  of  the  economy.  The 
requirements  often  force  companies  to  separate  Government  and 
commercial  work.  As  predominantly  commercial  companies,  IDCC 
members  cannot  efficiently  make  this  separation.  The  added  cost  of 
doing  business  with  the  Government  must  be  borne  ultimately  by 
customers,  both  the  commercial  and  the  Government.  We  believe 
this  situation  can  and  should  be  rectified.  In  our  opinion,  there  are 
no  economic  or  public  interest  reasons  not  to  eliminate  these  cur- 
rent barriers.  On  the  contrary,  both  the  Government  and  U.S.  in- 
dustry will  benefit.  Thank  you  again  for  the  opportunity  to  present 
our  views.  Mr.  Abbott,  Mr.  Collins  and  I  would  be  pleased  to  an- 
swer any  questions  that  you  might  have.  And  I  also  offer  the  serv- 
ices of  the  IDCC  to  work  with  members  of  the  Committee  and  their 
staff  to  craft  the  appropriate  language  that  would  accomplish  our 
mutual  goal  of  improving  the  acquisition  process.  Thank  you. 

Chairman  Glenn.  Thank  you  all  much  for  expressing  your  con- 
cerns and  your  ideas.  Senator  Nunn  has  another  commitment  and 
I  recognize  him  first. 

Chairman  Nunn.  Thank  you,  Mr.  Chairman.  I  will  not  take  more 
time  because  of  the  hour.  I  do  have  another  meeting  I  must  attend. 
I  want  to  thank  this  panel  and  all  the  panels  and  people  who  have 
been  here  and  the  contributions  you  have  made.  I  can  assure  you 
we  will  take  into  account  your  testimony  and  your  responses  to 
questions.  It  is  our  intent  to  really  get  this  legislation  done  as  far 
as  our  Committee  is  concerned,  and  I  believe  Governmental  Affairs 
has  the  same  goal,  during  the  month  of  April,  to  try  to  get  it  done. 
This  is  enormously  importantly  legislation.  It  has  got  to  be  done 
right,  but  it  also  has  to  be  moved  while  the  timing  is  right,  and 
I  think  the  timing  is  right  now. 

All  of  you  have  made  tremendous  contributions  to  our  Committee 
deliberations,  and  we  thank  you.  The  same  goes  to  the  previous 
panels.  Thank  you,  Mr.  Chairman. 

Chairman  Glenn.  Thank  you.  These  have  been  excellent  state- 
ments, very  thoughtful  statements,  and  we  appreciate  it  very 
much,  gentlemen.  One  of  the  areas  that  is  hardest  to  define  is  one 
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a  couple  of  you  brought  up  earlier;  services.  And  it  is  true,  some- 
thing like  2/3  of  our  economy  now  is  a  service  economy.  We  con- 
tract for  many  services  in  Government,  and  yet  it  is  very  difficult 
to  define.  Mr.  Ramsey,  I  believe  you  indicated  you  thought  the  defi- 
nition of  services  should  have  a  commercial  comparability,  and  we 
should  measure  the  cost  of  the  service.  Now,  those  are  nice  sound- 
ing concepts  except  they  are  difficult  to  execute.  Do  some  of  the 
marketplace  comparabilities,  do  they  apply  as  well  to  services  here 
as  they  do  to  a  specific  product;  do  you  think? 

Mr.  Ramsey.  Absolutely.  You  can  kind  of  think  of  the  services 
market  as  a  spectrum  that  starts  with  some  very  basic  services, 
and  on  the  high  end  gets  into  some  very  complex  integration.  So 
we  are  talking  primarily  down  on  the  non-complex  end.  And  the 
characteristic  is  that  there  are  generally  multiple  suppliers  who 
offer  very,  very  similar  services.  If  you  think  about  800  numbers, 
even  if  you  think  about  disaster  recovery  services  that  is  in  the  in- 
dustry, there  are  multiple  people  that  supply  that  so  there  is  ample 
competition  in  the  marketplace,  and  they  look  a  lot  like  products. 

They  do  not  have  a  single  standard  that  measures  all  services, 
but  usually  a  single  service  has  some  way  that  you  can  compare 
alternatives  between  bidders  and  also  do  comparisons  in  the  mar- 
ketplace to  make  sure  that  you  are  getting  a  fair  and  reasonable 
price.  So  it  goes  much  beyond  what  is  today  called  kind  of  services 
that  help  you  use  products  into  services  that  really  help  you  use 
systems. 

Chairman  Glenn.  One  of  the  reasons  we  did  not  get  into  more 
of  the  services  in  this  bill  is  because  they  are  so  difficult  to  define. 
Once  you  get  into  these  areas,  it  is  not  like  comparing  this  widget 
with  that  widget  and  the  hardness  and  how  long  it  will  last  and 
so  on.  Services  are  more  judgmental.  I  may  like  your  services  and 
not  like  Mr.  Arlow's  services  or  something  even  though  you  are 
dealing  with  the  same  subject.  Where  we  are  spending  tax  dollars 
it  gets  a  little  difficult  to  know  exactly  how  to  deal  with  them. 

Mr.  Arlow,  you  brought  that  up  in  your  statement,  too,  about 
services.  Do  you  want  to  elaborate  any  on  your  concerns  here? 

Mr.  Arlow.  Well,  I  think  it  is  important  for  us  to  realize  that, 
as  was  said  earlier,  there  are  a  number  of  parties  offering  services 
while  not  directly,  exactly  the  same  will  be  comparable,  systems  in- 
tegration, for  example,  where  the  Government  will  buy  its  systems 
from  various  people  and  will  then  go  looking  for  other  parties  to 
put  those  systems  together. 

Chairman  Glenn.  Mr.  Dawson,  some  of  your  previous  work  with 
the  Government,  did  you  deal  with  that?  Did  you  try  to  get  into 
the  services  area  and  make  any  definitions  that  we  could  use? 

Mr.  Dawson.  Well,  I  think  Mr.  Ramsey  already  touched  on  it.  I 
guess  the  more  familiar  it  is,  the  easier  it  is  to  define  and  the  easi- 
er it  is  to  justify  the  more  it  looks  like  a  product.  As  it  becomes 
more  sophisticated,  it  becomes  a  little  more  difficult,  and  I  guess 
the  more  overarching  question  is  how  much  do  you  have  to  require 
cost  and  pricing  data  on  janitorial  services  when  it  is  available  to 
you,  to  Mr.  Ramsey,  to  Mr.  Arlow,  and  to  everyone  else  in  the  mar- 
ketplace, or  to  the  contrary,  when  you  are  buying  very  sophisti- 
cated service?  I  think  that  is  the  central  point. 
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Chairman  Glenn.  Mr.  Marquardt,  the  companies  that  you  are 
representing  here  today  deal  mainly  in  products  of  one  kind  of  an- 
other, but  do  you  have  any  comment  in  this  area  of  services? 

Mr.  Marquardt.  It  is  true  that  our  companies  are  primarily 
commercial  companies,  but  we  are  also  heavily  engaged,  everyone 
of  us,  in  research  and  development.  Many  of  our  companies  are 
spending  6  to  7  percent  of  their  total  annual  sales  in  R&D  which 
is  twice  the  national  industrial  average.  That  is  a  lot  of  money,  a 
lot  of  investment,  and  we  all  do  a  lot  of  good  research  for  that 
money.  You  might  look  at  services  that  we  would  sell  as  being 
R&D.  And  we  would  suggest  that  although  we  are  not  contracting 
houses,  we  are  not  in  the  business  to  just  do  R&D  for  R&D  sake; 
there  are  some  useful  things  we  do  in  the  way  of  R&D  which  the 
Government  ought  to  have  an  interest  in,  and  we  can  do  that  R&D 
perhaps  on  a  simplified  time  and  materials  type  basis. 

In  fact,  one  of  our  member  companies  has  indicated  that  they 
with  tongue  in  cheek  once  made  a  offer  to  a  Government  military 
contracting  agency  that  you  give  us  a  million  dollars  to  do  a  million 
dollars*  worth  of  R&D,  however  we  define  the  scope  of  the  work, 
but  pay  us  700,000  for  it,  but  get  off  our  back.  And  that  is  the  30 
percent  premium  that  the  Government  pays  for  the  rules  and  the 
regulations. 

Chairman  Glenn.  S.  1587  calls  for  agencies  to  set  forth  the  rel- 
ative importance  of  evaluation  criteria  rather  than  list  a  whole 
bunch  of  things,  and  then  you  have  to  cast  about  as  to  what  the 
relative  evaluation  would  be.  We  do  not  go  so  far  as  to  say,  OK, 
this  has  a  5  rating,  a  6  rating  and  a  7  rating  or  something  like  that 
and  then  total  it  up  on  a  formula  basis.  But  it  calls  for  the  agencies 
to  indicate  to  people  that  might  be  considering  bidding  on  this  the 
relative  importance  of  something,  and  have  you  had  a  chance  to 
look  at  that,  and  do  these  provisions  go  far  enough?  We  thought 
that  might  be  very  helpful.  Maybe  we  need  to  go  further?  Anybody 
want  to  comment  on  that? 

Mr.  Arlow.  Well,  I  would  think  it  is  important  that  you  do  not 
become  too  rigid  with  setting  the  standards  because  then  this  just 
gives  more  criteria  for  further  review  and  kind  of  parsing  the  small 
pieces.  I  think  there  has  to  be  some  flexibility  because  there  needs 
to  be  discretion  on  the  part  of  the  procuring  officer.  But  at  the 
same  time,  you  also  want  to  avoid  the  putting  in  of  multiple  bids 
because  people  are  trying  to  find  all  sorts  of  various  angles.  I  think 
if  you  made  it  too  exact,  you  would  have  people  putting  in  multiple 
rather  than  single  bids. 

Chairman  Glenn.  Mr.  Ramsey,  what  do  you  think? 

Mr.  Ramsey.  The  ITAA  is  generally  comfortable  with  the  wording 
that  you  have  with  the  relative  importance  right  now.  I  would  say 
that  the  thing  that  would  help  the  procurement  process  is  more 
communication  in  addition  to  the  evaluation  recommendations  you 
have  made. 

Chairman  Glenn.  OK.  Good. 

Mr.  Dawson.  We  agree  with  ITAA. 

Chairman  Glenn.  Senator  Roth. 
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Senator  Roth.  Thank  you,  Mr.  Chairman.  I  will  be  very  brief.  I 
do  have  a  couple  of  questions  of  the  group.  Could  result-based  con- 
tracting be  applied  to  R&D? 

Mr.  Marquardt.  Senator  Roth,  result-based  contracting  in  R&D, 
I  think,  is  an  oxymoron.  You  just  do  not  know  whether  you  can 
ever  get  there.  That  is  the  nature  of  research.  Most  of  our  compa- 
nies, I  think,  and  anybody  who  engages  in  research  believes  that 
if  10  percent  of  what  you  sought  out  to  achieve  or  10  percent  of 
what  you  spent  ultimately  results  in  a  salable  commercial  product, 
you  are  running  a  pretty  good  business.  So  I  think  it  is  very  dif- 
ficult other  than  the  traditional  best  efforts  language  to  have  a  re- 
sult that  is  predetermined  when  you  do  not,  we  are  not  smart 
enough  to  know  what  science  all  has  down  the  road.  And  Astronaut 
Glenn  

Chairman  Glenn.  I  keep  telling  them  that  every  time  the  NASA 
budget  comes  up  for  consideration  around  here.  [Laughter.] 

Mr.  Marquardt.  You  know  that  in  spades,  sir. 

Senator  Roth.  Let  me  ask  this  question.  What  has  been  your  ex- 
perience in  other  countries  in  commercial  purchases?  Have  they 
gone  pretty  much  the  same  route  we  have,  or  is  it  much  simpler 
to  do  business  with  other  Governments? 

Mr.  Marquardt.  Well,  I  cannot  speak  exhaustively,  but  3-M 
sells  in  approximately  60  countries  around  the  world  and  has 
major  subsidiaries  in  many  of  those  countries.  We  do  business.  We 
sell  to  those  Governments.  We  sell  the  same  kinds  of  things  that 
those  Governments  need  to  operate  and  to  run  that  the  United 
States  Government  needs,  but  do  not  have  a  10th  of  the  problems 
that  they  have.  We  do  not  have  the  burdens  of  the  regulatory  cer- 
tifications that  make  you  out  as  a  wrongdoer  before  you  even  start. 
I  was  reminded  of  this.  We  spoke  a  moment  ago  about  the  TINA 
where  an  officer  of  the  company  is  obliged  to  certify  that  the  data 
is  current,  accurate  and  complete,  and  not  only  with  respect  to  that 
individual  but  the  company. 

Now  it  is  almost  humanly  impossible  to  make  that  kind  of  a  cer- 
tification truly  valid,  and  what  the  result  is  that  everybody  goes  in 
under  TINA  is  in  effect  going  in  being  a  wrongdoer  before  they  put 
pen  to  paper.  I  am  reminded  of  an  article  that  appeared  in  the  Post 
this  morning  in  Robert  Samuelson's  column.  He  was  writing  in  an- 
other context  about  some  problems  in  Arkansas,  but  he  said  we 
have  codified  so  many  aspects  

Chairman  Glenn.  This  has  been  the  only  hearing  on  Capitol  Hill 
for  some  time  that  has  not  gotten  into  that.  [Laughter.] 

Mr.  Marquardt.  I  hope  we  are  not  invited  to  appear  for  that. 
But  what  Mr.  Samuelson  said,  he  said  we  have  codified  so  many 
aspects  of  life  that  we  are  gradually  turning  every  bad  judgment, 
indiscretion  or  even  honest  mistake  into  a  potential  lawsuit  or 
crime,  and  that  is  TINA.  Every  contractor  who  signs  a  TINA  cer- 
tification is  in  that  box. 

Senator  Roth.  In  promoting  performance  goals  in  Government 
operations,  we  found  a  number  of  other  countries  who  are  far 
ahead  of  what  we  do,  England  in  particular,  Australia.  Is  there  any 
country  to  your  experience,  or  any  other  of  you  gentlemen,  that  you 
would  point  to  as  doing  a  good  job  that  we  ought  to  look  at  their 
example? 

Mr.  Marquardt.  Well,  I  would  defer  and  ask  my  colleagues.  Mr. 
Collins  of  Dow  Corning  or  Mr.  Abbott  of  Dupont,  perhaps,  they 
might  like  to  comment? 
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Mr.  Abbott.  I  am  not  aware  of  any  other  than  I  understand  that 
the  French  have  no  procurement  laws.  [Laughter.] 

We  have  dealt  with  the  British  and  the  French  occasionally  but 
mostly  on  a  commercial  basis,  and  they  are  much  easier  to  deal 
with,  I  think,  than  dealing  with  the  Federal  procurement  here.  The 
worst  case  is  when  you  combine  countries  as  we  did  some  work 
with  the  European  fighter  aircraft,  and  that  was  really  difficult  but 
only  in  terms  of  technical  data  rights. 

Senator  Roth.  Well,  you  realize  if  you  do  away  with  all  laws  and 
rules  and  regulations,  you  would  do  away  with  Congress.  [Laugh- 
ter.] 

You  may  think  that  is  good,  but  some  of  us  have  reservations. 
Yes,  sir. 

Mr.  Collins.  I  likewise  have  not  had  any  direct  experience  with 
other  countries,  and  I  am  not  aware  of  any  ideal  systems  anywhere 
in  the  world,  but  I  have  heard  rumors  and  stories  that  the  French 
Government  has  purchased  systems  from  industries  in  the  U.S.  at 
a  fraction  of  the  cost  that  the  Federal  Government  has  purchased 
similar  or  equivalent  systems. 

Senator  Roth.  That  is  all  I  have.  Thank  you,  Mr.  Chairman. 
Thank  you,  gentlemen. 

Chairman  Glenn.  I  would  add,  too,  just  following  up  on  Senator 
Roth's  last  remark,  we  also  work  on  fixed  fee  plus  bonus  around 
here.  [Laughter.] 

Senator  Roth.  You  may. 

Chairman  Glenn.  Seriously,  one  last  question.  In  services,  I 
think  it  is  an  important  area  you  brought  up  here — maybe  we  do 
not  address  that  enough — what  happens  in  foreign  Governments  on 
services?  Do  they  do  this  the  same  way?  You  say  there  is  very  lit- 
tle— l/10th  of  the  aggravation  and  so  on — do  they  do  the  same 
thing  in  services  because  they  are  about  as  dependent  on  service 
as  we  are,  too? 

Mr.  Marquardt.  I  can  speak  only  for  the  experience  that  3-M 
has  had  and  some  dealings  in  the  United  Kingdom.  In  the  United 
Kingdom,  they  have  fairly  liberal  rules  or  fairly  few  rules,  but  if 
you  screw  up,  you  never  contract  with  them  again. 

Chairman  Glenn.  Yes,  OK.  Well,  I  think  the  area  that  Senator 
Roth  has  brought  up  here  is  a  very  good  one  on  what  foreign  Gov- 
ernment experience  is.  I  do  not  believe  that  we  have  run  a  real  sur- 
vey of  that  or  looked  into  it  in  maybe  the  depth  that  we  should 
have.  Maybe  that  is  an  area  that  we  should  look  at  and  do  a  little 
bit  of  research  on  before  we  lock  this  thing  in.  So  that  is  a  good 
point.  Do  you  have  any  other  questions? 

Senator  Roth.  No. 

Chairman  Glenn.  Gentlemen,  it  is  late.  You  have  been  very  pa- 
tient. You  have  been  here  a  long  time  as  we  have,  too,  and  we  ap- 
preciate your  sticking  with  us  here  today.  Your  testimony  has  been 
excellent  as  the  other  panels  were,  too.  If  you  do  have  some 
thoughts  after  you  go  home  about  this,  we  would  appreciate  you 
getting  back  to  us  seriously.  And  we  may  have  some  questions  also 
we  will  get  to  you  and  we  would  appreciate  an  early  response  so 
it  can  be  included  in  the  record  so  it  is  available  for  everybody. 
Thank  you  much. 

Mr.  Arlow.  Thank  you  very  much  for  your  time. 
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Mr.  Ramsey.  Thank  you. 

[Whereupon,  at  5:15  p.m.  the  Committees  adjourned.] 
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Statement  of  Steven  Kelman,  Administrator  for  Federal  Procurement 

Policy 

Chairman  Glenn,  Chairman  Nunn  and  members  of  the  Committees,  I  am  ex- 
tremely pleased  and  appreciate  the  opportunity  to  appear  before  you  today  to  dis- 
cuss the  joint  efforts  of  the  Administration  and  the  Congress  to  streamline  the  fed- 
eral acquisition  process.  I  commend  both  Chairmen,  along  with  Senator  Bingaman, 
Senator  Levin,  Senator  Bumpers,  and  Senator  Lieberman  for  co-sponsoring  S.  1587, 
which  we  are  discussing  here  today.  We  now  have  an  opportunity  to  make  signifi- 
cant changes  in  procurement  procedures  that  will  improve  federal  agencies'  ability 
to  provide  substantially  increased  value  to  taxpayers. 

We  particularly  appreciate  the  bipartisan  efforts  of  the  members  of  the  Commit- 
tees for  providing  leadership  in  the  critical  area  of  acquisition  streamlining.  Let  me 
assure  you  that  the  Administration  shares  your  enthusiasm  for  this  important  work. 
I  would  also  like  to  commend  the  staff  members  who  have  spent  months  working 
with  representatives  of  the  Administration  to  make  acquisition  streamlining  a  re- 
ality. 

As  you  are  well  aware,  over  the  last  25  years,  the  Federal  acquisition  system  has 
evolved  into  a  complex  and  burdensome  maze  of  laws  and  regulations  that  make  it 
more  difficult  for  Federal  personnel  to  exercise  prudent  discretion  and  good  business 
judgment.  This  makes  the  procurement  process  too  cumbersome,  and  it  fails  to  pro- 
vide sufficient  incentives  for  suppliers  to  deliver  quality.  At  the  October  26,  1993, 
White  House  briefing  on  procurement  reform,  in  which  Chairman  Glenn  partici- 
pated, the  President  stated  that  the  current  federal  procurement  system  is  "ineffi- 
cient and  wasteful  *  *  *  [and]  adds  significant  costs  without  providing  extra 
value."  The  recent  reports  of  the  Vice  President's  National  Performance  Review 
(NPR)  and  the  Acquisition  Law  Advisory  Panel  to  the  U.S.  Congress  on  Streamlin- 
ing Defense  Acquisition  Law  (known  as  the  800  Panel)  have  documented  the  need 
to  streamline  procurement  procedures  to  increase  access  and  competition  in  federal 
procurement,  provide  the  best  technologies  available  for  national  defense,  and  save 
the  government  money. 

It  is  crucial  to  recognize  as  we  begin  to  pursue  the  recommendation  of  the  NPR 
to  reduce  the  Federal  workforce  by  252,000  that  many  of  those  positions  are  in- 
tended to  be  procurement  positions.  The  Congress  has  already  endorsed  these  cuts. 
We  now  need  Congress  to  pass  procurement  reform  legislation  to  allow  us  to  make 
cuts  without  grinding  the  government  to  a  halt. 

Over  the  past  several  weeks,  the  Administration  has  been  engaged  in  discussions 
with  Senate  staff  regarding  a  number  of  important  improvements  the  Administra- 
tion has  sought  in  S.  1587.  I  am  here  today  to  say  that  the  Administration  strongly 
endorses  S.  1587,  provided  that  the  changes  discussed  during  these  conversations 
are  incorporated  into  the  bill. 

These  changes  involve  five  areas: 

(1)  requirements  for  multiple  awards  in  task  order  contracting; 

(2)  the  provisions  in  Section  6051  regarding  use  of  consultants  in  the  evaluation 
of  proposals  in  connection  with  an  acquisition; 

(3)  timeframes  for  debriefings  after  contract  awards; 

(4)  the  definition  of  commercial  products,  so  as  to  assure  government  access  to 
state-of-the  art  technology;  and, 

(5)  improvements  in  language  regarding  the  Simplified  Acquisition  Threshold,  to 
exempt  purchase  under  $2,500  from  the  small  business  reserve  and  to  clarify  lan- 
guage regarding  notification  requirements  for  solicitations  between  $25,000  and 
$100,000  made  through  electronic  notification  or  electronic  commerce,  as  well  as 
clarification  of  language  in  S.  1587  regarding  electronic  commerce. 

We  will  be  discussing  some  of  these  areas  in  our  testimony  today.  In  addition  to 
these  five  areas,  which  the  Administration  regards  as  priorities,  we  will  present  a 
number  of  other  suggestions  that  we  would  simply  ask  the  committees  to  consider. 
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The  Administration  will  be  submitting  to  the  committees  shortly  specific  language 
in  all  these  areas  as  part  of  a  line-by-line  analysis  of  the  bill.  We  will  also  be  sub- 
mitting point  papers  regarding  these  items. 

IMPROVING  ACCESS  AND  REDUCING  ADMINISTRATIVE  BURDEN  THROUGH  AN  ELECTRONIC 

COMMERCE  (EC)  SYSTEM 

As  you  are  aware,  the  President,  in  a  Presidential  Memorandum  dated  October 
26,  1993,  established  a  timetable  for  expansion  of  an  EC  system  over  the  next  few 
years  to  a  governmentwide  program.  The  widespread  use  of  EC  will  substantially 
improve  the  efficiency  of  the  procurement  process.  Furthermore,  because  of  in- 
creased visibility  of  proposed  procurements,  EC  will  dramatically  improve  the  notice 
small  businesses  receive  of  procurement  opportunities.  As  EC  becomes  more  fully 
implemented  over  the  years,  benefits  to  small  businesses  will  include: 

(1)  access  to  tens  of  thousands  of  small  purchase  solicitation  opportunities  daily, 
including  those  between  $10,000  and  $25,000; 

(2)  the  ability  to  select  specific  solicitations  and  submit  quotes  on  those  of  interest 
electronically; 

(3)  the  ability  to  receive  purchase  orders  electronically  if  they  are  the  successful 
offeror  and  access  to  award  information  if  they  are  not; 

(4)  better  agency  compliance  with  the  Prompt  Pay  Act  resulting  from  payments 
being  made  through  electronic  funds  transfer;  and 

(5)  significantly  reduced  paperwork  burdens  for  both  industry  and  government. 

As  is  clearly  indicated  by  the  Presidential  Memorandum,  the  Administration  sup- 
ports the  use  of  electronic  commerce  as  a  vehicle  for  streamlining  the  acquisition 
process.  We  are  fully  aware  that  the  small  business  community  has  concerns  regard- 
ing the  impact  of  the  increase  in  the  threshold  to  $100,000  on  their  ability  to  partici- 
pate in  government  procurement.  We  believe  these  concerns  can  be  dealt  with 
through  statutory  provisions  guaranteeing  notification  through  the  Commerce  Busi- 
ness Daily,  an  electronic  means,  or  electronic  commerce. 

PURCHASES  UNDER  $2,500 

If  we  are  to  have  any  chance  of  reducing  the  procurement  workforce  to  comply 
with  the  252,000  goal,  we  must  further  simplify  purchases  under  $2,500.  In  order 
truly  to  simplify  very  small  dollar  purchases,  it  is  imperative  that  we  remove  the 
small  business  reserve  and  the  application  of  the  Buy  American  Act  for  purchases 
under  $2,500.  As  for  the  small  business  reserve,  we  recommend  amendment  of  sec- 
tion 15j  of  the  Small  Business  Act  to  exempt  purchases  of  $2,500  or  less  from  the 
requirement  that  they  must  be  made  from  small  businesses.  The  Vice  President  has 
repeatedly  said  that  program  officials  need  to  be  able  to  make  these  kinds  of  pur- 
chases, from  readily  available  sources,  without  the  additional  bureaucracy  of  going 
through  the  extra  step  of  procurement  offices.  Under  current  procedures,  agencies 
must  check  SIC  codes  and  size  standards  before  making  a  purchase  to  check  wheth- 
er a  firm  qualifies  as  a  small  business.  In  addition,  the  Buy  American  Act,  including 
the  test  that  more  than  50%  of  the  components  or  raw  materials  be  American-made, 
currently  applies  to  the  purchase  of  even  a  single  can  of  paint  or  a  stapler.  All  this 
makes  it  difficult  for  program  people  not  expert  in  procurement  to  make  these  deci- 
sions themselves.  This  initiative  is  an  essential  element  of  our  efforts  to  empower 
program  managers  and  reduce  unnecessary  administrative  costs  associated  with 
purchases  under  $2,500.  It  is  also  essential  that  we  maintain  current  practices  for 
oral  solicitations  for  procurements  at  $25,000  and  below,  as  S.  1587  does. 

INSURING  THE  INTEGRITY  OF  THE  PROCUREMENT  SYSTEM 

As  we  seek  wider  discretion  and  flexibility  to  streamline  the  procurement  system, 
we  must  continue  to  show  vigilance  against  those  whose  criminal  actions  abuse  the 
trust  we  seek  to  give.  To  this  end,  we  recommend  that  the  maximum  criminal  sen- 
tence for  disclosing  and  obtaining  sensitive  procurement  information,  i.e.  source  se- 
lection and  proprietary  information,  be  increased  from  five  to  fifteen  years.  We  think 
that  such  action  would  send  a  clear  signal  that  trafficking  in  such  information  will 
not  be  tolerated. 

REDUCING  OBSTACLES  FOR  OBTAINING  COMMERCIAL  ITEMS 

Making  it  easier  for  firms  to  sell,  and  the  government  to  buy,  commercial  products 
for  government  use  is  an  important  element  of  our  strategy  to  save  the  government 
money  and  to  enhance  the  capabilities  of  American  industry.  Dr.  Deutch,  in  his  tes- 
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timony,  is  discussing  a  number  of  important  changes  we  believe  will  aid  government 
access  to  commercial  products. 

We  are  particularly  pleased  to  see  provisions  designed  to  make  it  easier  for  the 
government  to  use  functional  and  performance  specifications.  It  is  the  freedom  to 
differentiate  products  through  design  innovations  that  makes  competition  in  the 
commercial  market  so  vigorous.  Firms  compete  continuously  on  the  bases  of  per- 
formance, capability,  reliability  and  all  other  aspects  of  quality  as  well  as  on  price. 
The  only  way  to  take  advantage  of  that  vigorous  broadbased  competition  is  to  use 
functional  and  performance  specifications  that  allow  consideration  of  many  different 
products  for  the  same  need. 

One  of  the  provisions  in  S.  1587  designed  to  make  it  easier  to  use  functional  and 
performance  specifications  is  section  8003(b),  which  provides  explicit  authority  for 
agencies  to  limit  competition  to  only  those  products  that  have  achieved  acceptance 
in  the  commercial  market.  We  commend  the  Senate  for  inclusion  of  this  provision. 
Market  acceptance  criteria  can  be  used,  as  a  substitute  for  detailed  specifications, 
to  provide  an  initial  screen  indicating  that  a  product  is  minimally  suitable  for  its 
intended  use  or  that  it  provides  a  minimum  level  of  quality  and  value.  This  author- 
ity will  be  very  useful  in  circumstances  where  the  technology  is  stable  and  proven 
value  is  more  important  than  trying  to  take  advantage  of  the  latest  design  innova- 
tion. This  provision  will  make  it  easier  to  address  the  problems  of  government- 
unique  ashtrays  and  cookies  that  have  frustrated  both  members  of  these  Commit- 
tees and  the  Vice  President. 

The  Administration  is  proposing  changes  to  the  market  acceptance  provision  to 
make  clear  that  such  criteria  may  be  made  a  condition  of  an  offer's  responsiveness 
and  that  an  agency's  use  of  such  criteria  is  discretionary.  We  do  not  want  a  market 
acceptance  test  to  stand  in  the  way  of  the  purchase  of  a  state-of-the-art  product 
when  an  agency  determines  such  a  product  best  suits  its  needs. 

We  are  concerned  that  contracting  officials  need  much  more  flexibility  than  they 
have  today  to  conduct  commercial  product  competitions  effectively  and  efficiently  on 
a  routine  basis.  We  are  therefore  seeking  clear  authority  to  test  alternative  and  in- 
novative competitive  procedures,  and  among  the  concepts  we  are  seeking  to  test  is 
one  that  is  particularly  suited  to  enabling  contracting  officials  to  make  better  use 
of  the  functional  and  performance  specifications.  We  are  proposing  a  competitive 
procedure  whereby  contracting  officials  would  be  allowed  to  tailor  specifications  and 
evaluation  criteria  in  an  evolving  way  during  the  competitive  process. 

The  procedure  we  envision  would  proceed  in  the  following  steps: 

Publication  of  a  notice  synopsizing  the  agency's  needs  in  broad  functional  and  per- 
formance terms  with  other  specifications  provided  for  guidance  only; 

Submission  by  interested  sources  of  information  concerning  products  that  they  be- 
lieve are  suitable  for  the  agency's  needs,  possibly  including  price  quotations; 

Review  of  the  submitted  information  by  a  team  of  agency  officials  (including  the 
contracting  officer,  program  users,  and,  for  more  complex  products,  engineering 
staff)  of  the  information  submitted  by  interested  offerors; 

Tailoring  of  specifications  and  evaluation  criteria  to  limit  further  consideration  to 
only  those  products  that  are  determined  to  be  suitable  for  the  agency  needs  and  to 
focus  the  competition  on  those  product  characteristics  that  provide  value  for  agency 
use; 

Issuance  of  a  request  for  proposals  to  the  interested  sources  (i.e.,  those  sources 
that  responded  to  the  initial  notice  seeking  product  information)  only; 
Consideration  of  offers  from  those  interested  sources;  and 

Selection  of  the  offer  constituting  the  best  value  on  the  basis  of  the  finally  adopted 
specifications  and  evaluation  criteria. 

The  key  to  the  effectiveness  and  efficiency  of  this  process  is  that  it  allows  market 
research  and  requirements  tailoring  to  proceed  concurrently  with,  and  as  an  inte- 
gral part  of,  the  competitive  process  as  occurs  commercially.  When  the  competitive 
acquisition  process  is  flexible  enough  to  allow  specifications  and  evaluation  criteria 
to  evolve  as  program  users,  their  engineers,  and  contracting  officers  become  familiar 
with  the  competing  products,  it  is  easier  for  them  to  forgo  detailed  specifications  at 
the  front  end.  This  is  because  they  are  able  to  use  what  they  learn  about  products 
actually  being  offered  during  the  competition  and  adopt  only  those  specifications 
and  evaluation  criteria  necessary  to  ensure  the  products  finally  considered  for  pur- 
chase are  suitable  for  the  particular  need  and  that  the  product  constituting  the  best 
value  is  selected.  We  believe  this  approach  will  reduce  the  number  of  sole-source 
procurements. 
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IMPROVING  AGENCY  SELECTION  DECISIONS 

We  commend  the  Committees  for  revising  the  Federal  Property  and  Administra- 
tive Services  Act  of  1949  to  give  civilian  agencies  the  same  discretion  to  make 
awards  on  the  basis  of  "best  value"  that  was  given  DOD  several  years  ago.  We  note 
that  industry  comments  on  S.  1587  also  recommend  statutory  language  to  encourage 
use  of  past  performance  as  an  evaluation  criterion  in  source  selection.  As  you  know, 
the  Administration  strongly  believes  that  giving  greater  weight  to  past  performance 
is  just  common  sense  and  is  long  overdue.  We  will  be  examining  whether  to  rec- 
ommend language  in  statute  on  this  subject. 

TESTING  ALTERNATIVE  AND  INNOVATIVE  COMPETITIVE  PROCEDURES 

The  Administration  proposes  giving  the  Executive  Branch  authority  to  waive  spe- 
cific provisions  of  law  for  the  purpose  of  conducting  tests  of  alternative  and  innova- 
tive competitive  procedures.  Argument  concerning  what  is  needed  in  the  way  of  pro- 
cedural reform  has  gone  on  far  too  long.  An  effective  way  for  determining  what  re- 
forms will  improve  our  acquisition  system  is  to  conduct  controlled  tests  and  examine 
their  effectiveness.  The  test  provision  will  stimulate  the  kind  of  independent  and 
creative  thinking  that  has  been  engendered  by  the  NPR. 

The  test  authorization  in  section  504  of  H.R.  2238  would  authorize  me  as  Admin- 
istrator of  OFPP  to  waive  the  provisions  of  law  that  now  stand  in  the  way  of  testing 
a  number  of  innovative  concepts.  However,  the  test  programs  are  substantially  lim- 
ited under  subsection  504(c)  to  six  programs,  each  involving  a  total  of  no  more  that 
$100,000,000  worth  of  acquisitions  and  no  individual  acquisition  worth  more  than 
$5,000,000.  The  Administration  proposes  that  the  number  of  test  programs  be  in- 
creased to  12  and  that  tests  be  authorized  up  to  a  total  dollar  value  of  approxi- 
mately $1  billion. 

EXPANDING  THE  SECTION  1207  PROGRAM  TO  CIVILIAN  AGENCIES 

I  also  want  to  confirm  to  you  and  the  Committee  members  that  the  Administra- 
tion supports  the  strongest  level  of  small  and  minority  business  opportunities  for 
participation  in  Federal  contracting.  The  Administration  views  small  and  minority 
owned  business  concerns  as  fundamental  and  critical  sources  of  supply  for  the  gov- 
ernment. I  believe  that  as  we  implement  needed  procurement  changes — through  leg- 
islation and  changes  in  management  practices — we  will,  at  the  same  time,  improve 
overall  access  by  small  and  minority  businesses  to  procurement  opportunities. 

Additionally,  Mr.  Chairman,  in  response  to  the  NPR's  recommendation,  the  Ad- 
ministration believes  that  we  can  substantially  increase  the  participation  of  small 
disadvantaged  business  by  expanding  the  Section  1207  program,  which  is  currently 
operating  in  DOD,  to  civilian  agencies.  The  Section  1207  program  is  a  valuable  tool 
for  assisting  agencies  in  meeting  their  annual  small  disadvantaged  business  goal. 
We  believe  that  the  expansion  of  this  program  is  necessary  if  we  are  to  increase  the 
economic  contributions  of  small  disadvantaged  businesses  to  government  programs. 

DAVIS-BACON 

As  you  are  aware,  the  National  Performance  Review  has  recommended  a  number 
of  changes  to  various  labor  laws  that  are  implemented  through  the  Federal  procure- 
ment process,  including  the  Davis-Bacon  Act.  The  NPR  recommendations  are  pri- 
marily directed  at  reducing  the  administrative  burdens  of  implementing  the  laws, 
without  adversely  affecting  the  socioeconomic  aspects  of  the  laws.  Enactment  of 
such  streamlining  initiatives  is  key  to  the  Administration  being  able  to  deal  with 
the  downsizing  of  the  procurement  workforce. 

The  various  labor  laws  extend  procurement  lead  time  and  increase  administrative 
costs  to  the  government  and  contractors  alike.  For  example,  the  Davis-Bacon  Act 
and  related  requirements  in  the  Copeland  Act  create  heavy  bureaucratic  burdens. 
These  laws  require  contracting  officers  to  (1)  include  in  each  solicitation  a  current 
list  of  applicable  wages  to  be  applied  to  the  contract,  (2)  collect  and  review  the  con- 
tractor's and  all  subcontractors'  weekly  payroll  records  and  statements  of  compli- 
ance to  ensure  that  the  applicable  minimum  wage  and  fringe  benefits  are  being 
paid,  (3)  return  payrolls  to  contractors  for  correction  when  errors  are  noted,  (4)  peri- 
odically inspect  worksites  to  interview  contractor  employees  and  compare  informa- 
tion obtained  with  payrolls  to  ensure  that  employees  are  being  paid  proper  wages, 
and  (5)  withhold  contract  payments,  if  necessary,  and  take  other  steps  to  enforce 
the  requirements  of  the  Acts. 

We  have  tried  to  craft  language  regarding  Davis-Bacon  that  adopts  the  philosophy 
of  leaving  the  wages  paid  workers  under  government  construction  contacts  constant, 
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while  reducing  bureaucratic  costs.  The  Administration  endorses  the  NPR  rec- 
ommendations regarding  Davis-Bacon,  including  increasing  the  threshold  for  appli- 
cability of  the  statue  to  the  level  of  the  simplified  acquisition  threshold,  as  well  as 
changing  weekly  wage  reporting  requirements  to  monthly  on  contracts  subject  to 
Davis-Bacon,  so  as  to  reduce  the  bureaucratic  burden  of  enforcing  the  law.  The  Ad- 
ministration is,  however,  receptive  to  suggestions  about  how  to  craft  an  approach 
to  Davis-Bacon  that  is  consistent  with  the  philosophy  we  have  outlined  here  of  keep- 
ing wages  paid  workers  under  government  construction  contacts  constant,  while  re- 
ducing bureaucratic  costs. 

In  conclusion,  we  will  certainly  continue  working  with  your  Committees  and  Con- 
gress in  developing  legislation  that  will  significantly  streamline  the  procurement 
process  and  support  small  businesses.  We  urge  prompt,  favorable  consideration  to 
S.  1587,  so  that  we  can  begin  the  long,  difficult  journey  on  the  road  to  procurement 
reform. 

That  concludes  my  prepared  remarks.  I  will  be  happy  to  answer  any  questions 
you  may  have. 

Acquisition  Reform— A  Mandate  for  Change 

(Hon.  William  J.  Perry,  Secretary  of  Defense  February  9,  1994) 
THE  PROBLEM— WHY  CHANGE  IS  NECESSARY 

The  Post-Cold  War  era  poses  a  new  set  of  political,  economic,  and  military  secu- 
rity challenges  for  the  United  States:  regional  or  limited  conflicts;  proliferation  of 
weapons  of  mass  destruction,  both  nuclear  and  non-nuclear;  risk  to  its  economic 
well-being;  and  the  possible  failure  of  democratic  reform  in  the  former  Soviet  Bloc 
and  elsewhere.  The  President  and  Secretary  of  Defense  are  committed  to  maintain- 
ing the  U.S.  military's  edge  over  opponents.  That  means  maintaining  superior  peo- 
ple, training,  logistics,  and  weapons  system  technology — the  advantage  the  U.S.  now 
has  that  allows  us  to  deter  aggression,  and  to  prevail  quickly  with  minimum  casual- 
ties when  required  to  employ  force.  The  President  and  Secretary  of  Defense  are  com- 
mitted to  maintaining  a  lean,  high-tech,  agile,  ready-to-fight  military  force  during 
a  time  in  which:  the  threats  are  changing  and  unpredictable;  by  Fiscal  Year  (FY) 
1997  defense  spending  will  have  declined  in  real  terms  by  over  40  percent  from  fis- 
cal year  1985;  and  advanced  technology  is  increasingly  available  to  the  world. 

The  Department  of  Defense's  (DOD)  Bottom-Up  Review  provides  the  vision,  and 
the  blueprint,  for  meeting  the  security  challenges  of  the  post-Cold  War  world — re- 
sponding to  threats  anywhere  in  the  world  where  U.S.  interests  are  at  risk.  In  to- 
day's environment  the  current  process  will  not  always  be  able  to  meet  the  Depart- 
ment's need.  DOD  will  not  be  able  to  carry  out  this  blueprint,  without  dramatic 
changes  in  its  acquisition  processes — from  determining  what  the  Department  needs, 
to  logistics  support  and  reutilization  requirements. 

Examples  of  the  need  for  change 

It  is  not  difficult  to  see  why  change  is  imperative.  Stories  illustrating  the  need 
for  reform  abound.  For  example: 

DOD  is  Often  Unable  to  Acquire  State-of-the-Art  Commercial  Technology.  A  com- 
mercial company  was  planning  to  introduce  a  radio  with  special  encryption  features 
sought  by  DOD.  Because  the  item  had  not  been  sold  in  substantial  quantities  to  the 
public,  it  could  not  qualify  for  an  exemption  to  DOD's  requirement  that  the  company 
provide  cost  data.  Since  the  company  did  not  generate  such  information  for  their 
commercial  customers,  it  would  have  had  to  set  up  a  new  accounting  system  to 
track  and  verify  the  information  if  it  wanted  to  sell  the  radios  to  DOD.  It  couldn't 
afford  to  do  that.  The  result  was  that  DOD  was  stuck  buying  old  technology  while 
commercial  customers  bought  the  new,  more  capable  radios. 

DOD  is  Often  Unable  to  Buy  from  Commercial  Companies — Even  When  Their 
Costs  are  Cheaper  or  DOD  Must  Buy  a  Commercial  Product  Because  it  is  the  Only 
One  They  Can  Get.  A  military  hospital  wanted  to  buy  aspirin.  The  low  bid  was  $3.98 
per  unit.  DOD  ended  up  having  to  buy  from  the  next  lowest  bidder — for  $4.40  per 
unit,  because  the  low  bidder  was  a  commercial  company  that  refused  to  disturb  its 
long-standing  subcontractor  relationships  to  fulfill  DOD  requirements  that  a  certain 
percentage  of  its  subcontractors  were  small,  disadvantaged  businesses.  The  addi- 
tional cost  to  DOD  was  $107,000  over  the  life  of  the  contract. 

The  Air  Force  attempted  to  negotiate  a  new  contract  with  an  aircraft  manufac- 
turer to  supply  spare  parts  for  its  military  version  of  a  commercial  aircraft.  The 
company  was  only  manufacturing  the  spares  in  its  commercial  division,  which  did 
not  meet  the  requirements  for  doing  business  with  the  Government.  In  January, 
1988,  the  company  first  notified  the  Air  Force  that  it  would  need  a  commercial  item 
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exemption  in  order  to  provide  these  spares.  It  took  until  June,  1992 — four  and  one 
half  years — until  the  Air  Force  and  the  company  were  able  to  agree  on  contract 
terms  and  conditions.  During  that  time  countless  hours  were  spent  by  the  contrac- 
tor, the  Air  Force,  and  OSD  personnel  attempting  to  determine  which  of  the  278 
clauses  in  the  Air  Force  contract  could  be  waived.  They  finally  received  waivers  on 
approximately  11  clauses. 

Commercial  divisions  of  a  major  defense  electronics  company  simply  refuse  to  do 
business  with  the  Government.  They  cite  several  reasons:  their  commercial  division 
accounting  systems  cannot  provide  the  cost  data  required  by  DOD;  they  don't  want 
to  incur  the  added  cost  of  complying  with  Government-unique  terms  and  conditions; 
they  are  wary  of  giving  the  Government  the  right  to  audit  proprietary  cost  and  fi- 
nancial information;  and  fear  losing  their  commercial  proprietary  data  and  software. 
Because  many  of  these  requirements  are  required  to  be  "flowed  down"  by  a  prime 
contractor  to  its  subcontractor,  and  there  is  no  exception  for  inter-company  trans- 
fers, not  only  can  these  divisions  not  sell  to  DOD,  but  they  cannot  transfer  their 
parts  to  divisions  of  the  company  that  do  sell  to  the  Government  without  changing 
their  commercial  processes  to  accommodate  the  Government  requirements.  This 
means  that  the  company  either  cannot  use  its  own  company's  semiconductors,  or 
cannot  charge  the  Government  for  the  components,  because  the  semiconductor  divi- 
sion of  the  company  does  not  have  an  approved  Government  accounting  system.  One 
company  projected  it  will  have  included  over  $1,000,000  worth  of  semiconductors  at 
no  cost  to  the  Government  on  just  two  current  DOD  programs. 

DOD's  Costs  of  Doing  Business  are  Too  Great.  DOD  sent  out  a  solicitation  for  a 
quantity  of  ant  bait  expected  to  cost  $25,595,  based  on  the  last  purchase  made.  This 
meant  that  DOD  had  to  use  the  standard,  lengthy  solicitation  procedures  rather 
than  existing  streamlined  procedures  for  "small  purchases" — those  $25,000  or  less. 
The  solicitation  was  29  pages  long,  and  it  took  227  days  to  award  the  contract.  As 
it  turned  out,  the  lowest  bid  came  in  under  $25,000.  Had  the  threshold  for  "small 
purchases"  been  higher,  the  contracting  officer  would  have  been  able  to  use  sim- 
plified procedures  at  the  outset,  and  the  contract  could  have  been  awarded  in  27 
days  instead  of  227. 

As  a  1991  report  by  the  Center  for  Strategic  and  International  Studies,  concluded, 
the  existing  acquisition  system: 

[R]esults  in  higher  prices  to  D(^D  (even  when  lower-cost  commercial  al- 
ternatives exist  for  the  same  requirements),  loss  of  a  broad  domestic  pro- 
duction base  that  could  be  available  to  defense  for  peacetime  and  surge  de- 
mands, and  lack  of  access  to  commercial  state-of-the-art  technologies.  Addi- 
tionally, the  wall  between  engineers  and  scientists  engaged  in  commercial 
and  military  work  impedes  the  kind  of  shoulder-to-shoulder  contact  that  is 
the  essence  of  technology  transfer  and  that  is  basic  to  achieving  greater  job 
stability  and  growth  opportunities  for  the  U.S.  work  force. 

To  meet  the  new  National  security  challenges  (political,  economic,  and  military) 
DOD  must- 
Maintain  its  technological  superiority,  and  a  strong,  globally  competitive  National 
industrial  base  that  can  support  the  Nation's  future  defense  needs,  by  being  able 
to:  Rapidly  purchase  commercial  and  other  state-of-the-art  products  and  technology 
from  reliable  suppliers  who  utilize  the  latest  manufacturing  and  management  tech- 
niques; Assist  in  the  conversion  of  defense-unique  companies  to  dual-use  production; 
Aid  in  the  transfer  of  military  technology  to  the  commercial  sector;  and,  Preserve 
defense-unique  core  capabilities. 

Reduce  acquisition  costs  (including  DOD's  overhead  costs)  through:  The  adoption 
by  DOD  of  business  processes  characteristic  of  world-class  customers  and  suppliers 
(including  processes  that  encourage  DOD's  suppliers  to  do  the  same);  and,  Relief 
from  the  requirement  to  impose  Government-unique  terms  and  conditions  on  its 
contractors  to  the  maximum  extent  practicable. 

Maintaining  technological  superiority  and  a  strong  national  industrial  base 

While  DOD  drove  technology  developments  in  many  areas  for  years,  today  the 
pace  of  commercial  technology  advancement  in  many  sectors  far  exceeds  Govern- 
ment sponsored  technology  efforts.  Commercial  technology  advancements  are  out- 
pacing DOD  sponsored  efforts  in  the  same  sectors  that  are  key  underlying  tech- 
nologies for  military  superiority  (e.g.,  computers,  software,  integrated  circuits,  com- 
munications, and  advanced  materials).  The  current  development  and  production  of 
DOD  systems  takes  too  long.  The  design  cycle  for  commercial  technology  is  approxi- 
mately 3-4  years,  in  DOD  it  is  8-10  years.  Many  DOD  systems  are  technologically 
obsolescent  at  the  time  they  are  fielded. 
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DOD  must  have  unimpeded  access  to  commercial  technologies  more  quickly  than 
other  countries  if  it  is  to  maintain  its  technological  superiority.  Yet,  many  current 
laws  and  regulations  are  barriers  to  DOD's  purchase  of  state-of-the-art  commercial 
items,  the  conversion  of  defense  companies  to  making  commercial  products  on  a 
competitive  basis,  and  the  integration  of  the  defense  and  commercial  industrial 
bases. 

The  following  are  most  often  identified  by  industry  as  significant  barriers:  Unique 
laws  and  regulations  imposed  on  Government  contractors,  such  as:  Government  cost 
accounting  standards;  the  requirement  to  provide  product  cost  data;  record  keeping 
and  reporting  requirements;  audit  and  oversight  requirements;  access  to  competi- 
tively sensitive  financial  data;  socio-economic  and  mandatory  source  requirements; 
requirements  for  rights  in  technical  data;  security  requirements;  and  DOD-unique 
product  and  process  specifications  and  standards. 

The  instability  of  the  Department's  requirements  and  budget  which  makes  it  dif- 
ficult to  predict  the  market. 

Imposition  of  Government-unique  rules  on  commercial  subcontractors. 

The  Government's  right  to  terminate  contracts  at  will. 

Industry's  perception  there  is  a  tremendous  risk  that  a  contractor  will  inadvert- 
ently fail  to  comply  with  a  Government  rule  or  regulation  that  will  lead  to  criminal 
or  civil  penalties,  and  a  loss  of  the  company's  good  name  in  the  commercial  market- 
place. 

Companies  that  do  both  commercial  and  Government  business  often  are  forced  to 
segregate  their  facilities  to  ensure  they  can  track,  monitor,  and  report  compliance 
with  Government  requirements,  and  account  for  inventories  of  components  traceable 
to  Government  progress  payments  and  their  manufacturing  origin.  If  the  facilities 
are  not  segregated,  the  need  to  ensure  compliance  with  Government  requirements 
adds  to  the  company's  overhead  costs,  typically  for  both  military  and  commercial 
products,  since  once  the  facility  has  the  compliance  systems  in  place  they  are  gen- 
erally applied  to  the  entire  facility.  These  additional  costs,  of  course,  make  the  com- 
panies commercial  and  military  products  less  competitive  in  the  global  marketplace. 

In  the  past  many  companies  were  willing  to  accept  these  additional  costs  because 
of  the  large  volume  of  sales  to  DOD,  and  the  fact  that  the  Government  reimbursed 
them  for  the  costs  on  products  it  purchased.  However,  as  DOD's  share  of  many  con- 
tractors' sales  continues  to  shrink,  the  companies  are  often  no  longer  willing  to  ac- 
cept the  additional  costs  and  production  inefficiencies  associated  with  complying 
with  Government  administrative  requirements.  The  cost  is  too  high  in  today's  com- 
petitive environment. 

The  semiconductor  market  is  a  perfect  example  of  this  situation.  In  1965  DOD 
accounted  for  over  75%  of  all  U.S.  semiconductor  purchases.  By  1995,  the  Semi- 
conductor Industry  Association  predicts  that  sales  to  DOD  will  be  around  1%  of  all 
U.S.  company  sales.  When  DOD  sales  are  such  a  small  part  of  their  market,  compa- 
nies are  less  willing  to  let  the  Government  dictate  to  them  the  terms  and  conditions 
under  which  they  will  sell  their  product.  They  would  rather  concentrate  on  their 
commercial  business  or  sell  their  products  to  the  Government  through  third  parties 
as  a  means  of  avoiding  the  unique  Government  rules  and  regulations. 

In  addition,  with  a  procurement  budget  that  has  declined  more  than  60%  in  real 
terms  since  FY  1985,  DOD  and  the  Nation  can  no  longer  afford  the  luxury  of  main- 
taining a  totally  unique  defense  industrial  base.  The  sharp  decline  in  defense  busi- 
ness, and  the  resultant  mergers,  acquisitions  and  bankruptcies  of  defense  compa- 
nies, is  causing  a  dramatic  shrinkage  in  the  defense  industrial  base.  Defense  compa- 
nies that  are  now  supporting  our  existing  weapons  systems  may  not  exist  when  we 
need  them  in  the  future.  A  reconstituted  or  larger  defense  production  and  logistics 
capability,  if  necessary,  would  have  to  be  based  on  a  National  industrial  base  com- 
posed primarily  of  companies  producing  commercial  or  dual-use  products,  many  of 
whom  do  not  or  will  not  do  business  with  DOD  because  they  will  not  alter  their 
traditional  business  practices  to  comply  with  Government-unique  rules  and  regula- 
tions. 

Finally,  the  burden  of  defense  reductions  is  felt  most  sharply  by  those  companies 
who  rely  heavily  on  DOD  for  the  majority  of  their  sales,  and  small  businesses.  Those 
companies  who  are  most  dependent  on  defense  business  are  laying  off  hundreds  of 
thousands  of  employees.  This  is  not  a  temporary  layoff  pending  an  up-swing  in  the 
economy.  These  jobs  are  gone  for  good  unless  the  company  can  convert  to  producing 
for  a  commercial  market  that  will  make  up  for  the  decline  in  defense  business,  or 
adopt  another  strategy  to  accommodate  reduced  defense  expenditures  while  remain- 
ing a  DOD-only  supplier.  Small  businesses  not  only  disproportionately  feel  the  loss 
of  business  revenue,  but  also  the  unique  burdens  placed  on  Government  suppliers. 
They  least  of  all  can  afford  to  bear  the  spillover  of  additional  overhead  costs  of  doing 
business  with  the  Government — the  additional  employees  to  ensure  compliance,  law- 
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yers  to  explain  Government-unique  laws  and  regulations,  and  the  legal  risks  associ- 
ated with  an  inadvertent  failure  to  comply  with  a  rule  foreign  to  commercial  busi- 
ness practice,  but  required  when  selling  to  DOD — onto  their  commercial  products. 
We  must  do  everything  in  our  power  to  remove  these  burdens. 

Reducing  acquisition  costs  through  adoption  of  business  practices  characteristic  of 
world  class  suppliers 

The  Carnegie  Commission  on  Science,  Technology  and  Government,  using  an  indi- 
rect measure  of  the  cost  of  the  DOD  regulatory  system,  calculated  that  the  over- 
head, or  management  and  control  costs,  associated  with  the  DOD  acquisition  proc- 
ess were  about  40%  of  the  DOD  acquisition  budget,  as  compared  to  5%  to  15%  for 
commercial  firms.  A  Radical  Reform  of  the  Defense  Acquisition  System  (December 
1,  1992).  This  figure  includes  both  the  Government's  internal  costs,  and  the  costs 
borne  by  DOD  contractors  and  ultimately  reimbursed  by  the  Government. 

An  Office  of  Technology  Assessment  study  pegged  the  costs  of  DOD's  regulatory 
maze  at  $15  to  $75  billion,  and  concluded  that  the  benefits  could  not  be  worth  this 
additional  cost.  Holding  the  Edge:  Maintaining  the  Defense  Technology  Base,  Volume 
II  Appendix,  CCGPO  (April  1989).  Other  studies  have  indicated  that  DOD  contrac- 
tors incur  additional  costs  on  Government  contracts,  for  identical  items  being  sold 
to  commercial  customers,  of  about  30%  over  their  commercial  contracts  (e.g.,  Inte- 
grating Commercial  and  Military  Technologies  for  National  Security:  An  Agenda  for 
Change,  Center  for  Strategic  and  International  Studies  (Washington,  D.C.,  April 
1991)). 

The  problem  is  that  DOD's  acquisition  system  is  a  complex  web  of  laws,  regula- 
tions, and  policies,  adopted  for  laudable  reasons  over  many  years.  For  example:  Mili- 
tary specifications  were  adopted  to  ensure  DOD  got  a  quality  product  that  would 
meet  the  user's  needs  while  using  a  procurement  process  that  would  allow  it  to  buy 
from  the  lowest  bidder;  and  to  ensure  standardization  to  enable  ease  of  logistics  sup- 
port; Cost  or  pricing  data  requirements  were  established  to  ensure  the  Government 
received  the  same  information  the  contractor  had,  for  use  in  negotiating  a  fair  and 
reasonable  price;  Cost  Accounting  Standards  were  adopted  to  provide  accounting  cri- 
teria that  would  result  in  comparable  costs  for  like  circumstances  within  a  company 
and  to  ensure  contractors  properly  allocated  costs  to  DOD  contracts;  Checks  on  the 
Government's  authority  were  established  to  in  essence  "protect  the  people"  (in  this 
case  suppliers),  from  certain  Government  demands,  such  as  the  inappropriate  use 
of  fixed-price  research  and  development  contracts;  Rights  in  Technical  Data  have 
been  requested  to  ensure  the  Government  can  operate,  repair  and  maintain  its 
equipment  without  fear  of  being  held  hostage  to  a  sole-source  supplier  for  spare 
parts  and  to  obtain  additional  equipment  and  spare  parts  at  reasonable  prices 
through  competition;  and,  Laws  such  as  the  Davis-Bacon  Act,  requirements  to  use 
small  businesses,  and  buy  only  American-made  products,  were  adopted  to  further 
a  particular  public  interest. 

While  each  rule  individually  has  (or  had)  a  purpose  for  its  adoption,  and  may  be 
important  to  the  process  as  a  whole,  it  often  adds  no  value  to  the  product  itself, 
and  when  combined,  contributes  to  an  overloaded  system  that  is  often  paralyzed  and 
ineffectual,  and  at  best  cumbersome  and  complex.  If  there  were  any  doubt  that  the 
current  system  exacts  a  significant  cost  in  terms  of  performance,  quality,  innovation, 
and  prices  the  Government  pays,  one  need  only  ask  the  Government's  senior  acqui- 
sition executives.  In  a  recent  U.S.  Merit  Systems  Protection  Board  survey,  a  major- 
ity of  Senior  Executive  Service  members  in  the  Federal  Government  stated  "that  the 
procurement  process  frequently  results  in  procurement  decisions  that  are  neither 
cost  effective  nor  in  the  best  interests  of  the  Government."  Workforce  Quality  and 
Federal  Procurement:  An  Assessment  (July  1992). 

There  are  other  problems  that  must  be  solved.  The  existing  DOD  acquisition  sys- 
tem— not  unlike  that  of  many  companies  in  the  U.S.  and  around  the  world — can 
best  be  characterized  as  an  "industrial  era  bureaucracy  in  an  information  age."  DOD 
and  many  of  its  suppliers  are  still  practicing  many  management  techniques  and  phi- 
losophies that  were  fundamentally  developed  by  Adam  Smith  and  Alfred  Sloan. 
These  philosophies  are  based  on  the  following:  Specialization,  which  led  to  econo- 
mies of  scale,  as  the  most  efficient  way  to  produce  products;  Rigid  lines  of  authority 
and  reporting;  Creation  of  rules  or  practices  to  address  every  contingency,  if  pos- 
sible; Extensive  paperwork  to  document  that  appropriate  actions  occurred;  Detailed 
design  and  "how-to"  specifications  as  the  only  way  to  ensure  an  acceptable  product, 
and  to  ensure  a  "level"  playing  field  for  competition;  In-process  inspections,  audits 
and  reviews  as  the  most  effective  means  to  assure  compliance  with  the  system;  and, 
Programming  people  to  conform  to  established  procedures  ensured  that  systems 
would  be  predictable,  workable,  and  safe. 


165 


The  result  of  these  philosophies,  however,  as  authors  Michael  Hammer  and  James 
Champy  noted  in  their  book,  Reengineering  the  Corporation:  A  Manifesto  for  Busi- 
ness Revolution,  is  a  system  that  is  less  than  perfect  in  today's  world.  Systems  of 
this  type:  Create  functional  stove-piping  in  which  no  one  person  is  accountable  for 
an  entire  process;  Result  in  so  many  hand-offs  during  staffing  that  errors  and  wait- 
ing time  dominate  the  system;  and,  Make  the  ability  of  any  one  person  to  change 
the  process  small  if  not  impossible. 

This  system  is  at  least  partially  to  blame  for  the  characterization  by  one  senior 
service  acquisition  official  that  the  DOD  acquisition  hierarchy  had  an  unquenchable 
appetite  for  data  and  paperwork,  was  quick  to  second-guess  decisions,  and  worse 
yet,  revisited  decisions  endlessly. 

People  are  encouraged  to  conform — to  follow  the  rules,  to  document  their  actions, 
and  to  avoid  risk,  rather  than  innovate  and  use  good  business  judgment.  The  system 
rewards  those  who  follow  the  rules  and  avoid  risk.  And  it  allows  everyone  to  point 
the  finger  at  someone  else  in  the  process — Congress  points  to  DOD's  management, 
DOD  points  to  Congress,  and  people  within  the  services  point  to  OSD  leadership. 

The  layer  upon  layer  of  organizations,  legislation,  regulations,  policies  and  over- 
sight, is  an  impediment  to  DOD's  adoption  of  business  processes  that  are  char- 
acteristic of  world-class  customers  and  suppliers  today.  Most  companies  have  begun 
to  recognize  that  in  today's  world  flexibility  and  agility  are  more  important  than  ef- 
ficiencies achieved  by  specialization  and  other  benefits  attributable  to  the  old  man- 
agement techniques. 

DOD  is  unlike  most  commercial  companies.  It  is  populated  by  military  and  civil 
service  personnel  who  have  a  different  personnel  system  than  most  companies.  Sen- 
ior political  appointees  rotate  frequently.  There  is  generally  no  competition  or  threat 
to  the  organization's  continued  existence.  There  is  no  profit  and  loss  sheet — no  "bot- 
tom line."  No  commercial  company  is  scrutinized  like  DOD  is  scrutinized  by  Con- 
gress and  the  general  public.  And  no  commercial  organization  utilizes  the  acquisi- 
tion process  to  achieve  social  goals  to  the  extent  required  of  Government  agencies. 

Yet  the  critical  management  issues  are  the  same:  There  are  too  many  people  in 
the  organization;  There  are  too  many  regulations;  There  is  resistance  to  change  and 
a  suspicion  of  process  management;  and,  There  is  considerable  "stove-piping"  of 
functions  and  personnel,  and  massive  coordination  requirements. 

Thanks  to  the  ability  and  dedication  of  the  thousands  of  acquisition  professionals 
in  the  Department  of  Defense,  and  the  assistance  of  many  contractors,  DOD  has 
been  able  to  develop  and  acquire  the  best  weapons  and  support  systems  in  the 
world.  DOD  and  contractor  personnel  accomplished  this  feat  not  because  of  the  sys- 
tem, but  in  spite  of  it.  And  they  did  so  at  a  price — both  in  terms  of  the  sheer  ex- 
pense to  the  Nation  and  eroded  public  confidence  in  the  DOD  acquisition  system. 
It  is  a  price  the  Nation  can  no  longer  afford  to  pay. 

While  there  have  already  been  reductions  in  the  acquisition  workforce,  continuing 
reductions  in  both  military  and  civilian  personnel  (active  duty  reduced  by  520,000; 
civilians  by  200,000)  and  the  need  to  reduce  DOD's  infrastructure  mean  that  there 
will  be  further  reductions  in  the  acquisition  workforce.  DOD  cannot  accommodate 
these  reductions  without  making  changes  in  the  current  acquisition  process.  It  must 
reduce  the  cost  of  the  acquisition  process  by  the  elimination  of  activities  that,  al- 
though being  performed  by  many  dedicated  and  hardworking  personnel,  are  not  nec- 
essary or  cost  effective  in  today's  environment. 

No  one  is  suggesting  that  there  be  a  wholesale  deletion  of  safeguards  that  have 
been  designed  to  ensure  the  integrity  of  the  Government  acquisition  process,  nor  the 
wholesale  removal  of  laws  intended  to  further  the  social  policies  of  this  great  Na- 
tion. Rather,  DOD  must  advocate  a  balancing  of  the  risk  associated  with  reducing 
oversight  and  the  cost  to  both  industry  and  the  Government  of  compliance.  In  the 
case  of  social  programs,  the  costs  of  maintaining  records  to  ensure  compliance  must 
be  balanced  against:  the  contribution  to  be  made  by  requiring  compliance  when 
making  small  purchases;  and,  the  lost  opportunities  when  commercial  companies 
and  small  businesses  are  unwilling  to  change  their  standard  business  practices  and 
contractor  relationships  in  order  to  comply  with  a  Government  socio-economic  policy 
imposed  only  on  Government  contractors. 

CONCLUSION 

Acquisition  reform  shares  a  common  border  with  many  of  our  most  important 
goals:  saving  the  taxpayer  money;  reinventing  Government;  strengthening  our  mili- 
tary; and  improving  our  economy.  To  meet  these  goals  in  today's  environment  DOD 
must: 
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Be  able  to  rapidly  acquire  commercial  and  other  state-of-the-art  products  and 
technology,  from  reliable  suppliers  who  utilize  the  latest  manufacturing  and  man- 
agement techniques; 

Assist  in  the  conversion  of  U.S.  defense-unique  companies  to  dual-use  production; 
Aid  in  the  transfer  of  military  technology  to  the  commercial  sector; 
Preserve  defense-unique  core  capabilities  (e.g.,  submarines,  armored  vehicles,  and 
fighter  aircraft); 

Integrate,  broaden,  and  maintain,  a  National  industrial  base  sustained  primarily 
by  commercial  demand  but  capable  of  meeting  DOD's  needs; 

Be  able  to  adopt  business  processes  characteristic  of  world  class  customers  and 
suppliers  (including  processes  that  encourage  DOD's  suppliers  to  do  the  same);  and 

Be  free  to  stop  applying  Government-unique  terms  and  conditions  on  its  contrac- 
tors to  the  maximum  extent  practicable. 

Removing  requirements  that  are  uniquely  imposed  on  Federal  contractors  is  the 
single  most  important  step  DOD,  the  Administration,  and  Congress  can  take  to  help 
defense  contractors  compete  successfully  in  today's  global  commercial  marketplace, 
to  ensure  DOD  will  have  access  to  a  National  industrial  base  that  can  meet  its 
needs,  to  ensure  DOD  will  have  access  to  the  latest  state-of-the-art  technology,  and 
to  assist  DOD  in  reducing  its  acquisition  costs. 

THE  SOLUTION — A  VISION  FOR  THE  FUTURE 

The  Clinton  Administration  has  proposed  the  first  steps  in  a  broad  plan  to  re-in- 
vent the  Federal  acquisition  system.  The  National  Performance  Review,  led  by  Vice 
President  Gore,  provided  Federal  agencies  with  the  following  guidelines  for  their 
procurement  systems: 

Move  from  rigid  rules  to  guiding  principles  (encourage  innovation). 

Get  bureaucracy  out  of  the  way  (adopt  pilot  programs;  raise  the  simplified  acquisi- 
tion threshold;  change  Government-unique  laws  to  exempt  certain  types  of  acquisi- 
tions). 

Give  line  managers  more  authority  and  accountability  (reward  results,  not  just 
compliance  with  rules;  focus  on  the  customer). 

Give  line  managers  expanded  access  to  competitive  sources  of  supply  (use  pur- 
chase cards). 

Foster  competition,  commercial  practices,  and  excellence  of  vendor  performance 
(increase  reliance  on  the  commercial  marketplace;  integrate  the  industrial  base;  in- 
crease use  of  electronic  commerce;  increase  use  of  contractor  past  performance). 

These  guidelines  go  hand-in-hand  with  the  President's  plan  for  economic  develop- 
ment in  the  technology  sector — an  issue  critical  to  the  maintenance  of  a  National 
industrial  base  that  can  provide  DOD  with  state-of-the-art  technology.  Technology 
for  America's  Economic  Growth,  A  New  Direction  to  Build  Economic  Strength,  tasks 
the  Federal  Government  to  reform  its  procurement  policies  by: 

Giving  priority  to  commercial  specifications  and  products. 

Investing  in  new  technologies  to  facilitate  their  commercialization. 

Procuring  innovative  products  and  services  incorporating  leading  edge  tech- 
nologies. 

Evaluating  bids  and  proposals  on  a  life-cycle  basis  rather  than  initial  acquisition 
price. 

Limiting  Government  acquisition  of  rights  in  technical  data. 

Using  performance  based  contracting  strategies  that  give  contractors  design  free- 
dom and  financial  incentives  to  be  innovative  and  efficient. 

Using  these  guidelines,  and  the  recommendations  of  the  Advisory  Panel  on 
Streamlining  and  Codifying  Acquisition  Laws  (Section  800  Panel) — which  are  the 
cornerstone  of  DOD's  legislative  proposal — as  well  as  recommendations  from  the  De- 
fense Science  Board,  numerous  commissions,  and  experts  within  the  Department, 
DOD  has  developed  its  vision  of  a  re-engineered  acquisition  system.  This  vision  can- 
not be  achieved  through  process  improvement  only.  Because  the  world  in  which 
DOD  now  must  operate  has  changea  beyond  the  limits  of  the  existing  acquisition 
system's  ability  to  adjust  or  evolve — the  system  must  be  totally  re-engineered.  If 
DOD  is  going  to  be  capable  of  responding  to  the  demands  of  the  next  decade,  there 
must  be  a  carefully  planned,  fundamental  re-engineering  or  re-invention  of  each  seg- 
ment of  the  acquisition  process. 

HOW  TO  RE-ENGINEER  THE  ACQUISITION  SYSTEM  (FOCUS  AREAS) 

The  re-engineering  process  is  optimally  viewed  through  the  framework  of:  how 
DOD  determines  what  to  buy;  the  acquisition  process  as  a  whole  (with  emphasis  on 
major  systems  acquisition);  how  DOD  procures  or  buys  items;  and,  under  what 
terms  and  conditions  DOD  negotiates  with  its  suppliers.  These  issues  must  be  con- 
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sidered  in  terms  of  DOD's  need  to  maintain  the  United  States'  technological  superi- 
ority and  a  strong,  globally  competitive  National  industrial  base,  while  reducing  its 
acquisition  costs. 

The  following  is  an  outline  of  the  goals  for  the  re-engineered  system,  listed  in  de- 
clining level  of  priority  within  each  category — in  terms  of  the  benefit  to  be  achieved 
by  changing  the  process,  and  the  ease  or  difficulty  in  addressing  the  issue  success- 
fully. Following  the  goal  are  processes  that  must  be  examined  or  initiatives  to  be 
pursued,  specific  problems  that  have  been  raised,  and  any  proposed  solutions  to 
achieve  the  goal  that  have  been  identified.  This  list  is  illustrative,  not  exclusive,  and 
the  priorities  will  likely  change  over  time.  Charters  and  schedules  will  be  developed 
for  Process  Action  Teams  or  Working  Groups  to  address  each  of  these  and  the  many 
other  issues  which  will  require  attention  as  the  acquisition  process  is  fundamentally 
restructured. 

Requirements  determination  and  resource  allocation  (what  to  buy). — Strengthen 
and  enforce  the  preference  for  commercial  items  and  ensure  that  requirements  for 
systems,  sub-systems,  and  non-systems  acquisitions  (including  services)  are  stated 
in  terms  of  required  performance;  and  ensure  that  DOD-unique  product  specifica- 
tions that  inhibit  the  purchase  of  commercial  items  (either  systems,  sub-systems, 
components,  or  services)  or  dictate  to  a  contractor  how  to  produce  a  product  or  pro- 
vide a  service  are  not  used,  unless  DOD-unique  product  or  process  specifications  or 
standards  are  the  only  practical  way  to  ensure  the  user's  needs  are  met. 

Ensure  the  translation  of  mission  needs/requirements  into  stable,  affordable,  envi- 
ronmentally sound,  technically  feasible,  and  best  value  solutions  to  a  deficiency  in 
current  military  capability  or  an  emerging  need,  through  a  reexamination  of  the 
way  DOD  allocates  its  resources  and  establishes  its  needs/requirements.  This  proc- 
ess necessarily  encompasses  an  assessment  of  cost,  schedule,  and  performance  risks, 
as  well  as  National  industrial  base  considerations. 

Analyze  the  PPBS,  DAB,  JROC,  DPRB,  and  overall  requirements  determination 
processes  (including  an  assessment  of  the  use  of  simulation  as  a  tool  to  facilitate 
formulation  and  re-evaluation  of  requirements  during  the  acquisition  process). 

Provide  for  the  timely  infusion  of  new  technology  so  that  new  and  existing  sys- 
tems are  fielded  with  the  latest  technology  available. 

Utilize  prototyping  and  limited  fabrication  of  advanced  systems  to  determine 
producibility  and  operational  effectiveness;  and,  evolutionary  development  and  infu- 
sion of  new  capabilities  in  long-term  stable  production  programs  where  contractor 
capacity  is  minimized,  and  lean,  agile,  production  processes  are  encouraged. 

Provide  for  the  appropriate  participation  of  potential  suppliers  in  DOD  process  ac- 
tion teams  and  working  groups  beginning  at  the  earliest  point  in  the  cycle — when 
establishing  the  system  requirements. 

Allow  DOD  to  leverage  its  investment  with  that  of  the  private  sector  (a  critical 
factor  given  the  reduction  in  the  defense  budget). 

Support  increased  use  of  dual-use  technologies  and  sharing  of  technology  with  the 
commercial  sector  (improve  DOD's  ability  to  develop  and  transfer  technology  from 
defense  laboratories  to  commercial  companies). 

Increase  purchases  of  commercial  products. 

DOD  acquisition  process  (how  we  buy). — Streamline  the  acquisition  process,  focus 
on  continuous  process  improvement,  and  ensure  that  the  acquisition  process  is  re- 
sponsive to  customer  needs  in  a  timely  fashion. 

Ensure  that  DOD  organizations  (with  the  exception  of  those  organizations  whose 
mission  is  to  perform  inspection),  are  value-added  team  participants,  not  inspectors, 
both  in  relation  to  other  organizations  in  the  Department,  and  with  respect  to 
DOD's  suppliers. 

Shift  from  a  management  philosophy  that  attempts  to  achieve  high  quality  and 
performance  through  after-the-fact  inspections,  to  one  that  prevents  defects  through 
controlling  its  processes,  and  reviewing  the  process  controls  of  its  contractors  (focus 
on  process  control  rather  than  hands-on  inspections). 

Ensure  that  oversight,  testing,  and  inspection  (both  internal  and  external),  when 
necessary  to  ensure  compliance  with  enunciated  policies  or  requirements,  are  per- 
formed in  the  least  obtrusive  manner  necessary  to  add  value  to  either  the  overall 
process  or  the  particular  acquisition,  consistent  with  the  risk  of  impact  to  the  Gov- 
ernment in  the  absence  of  such  oversight. 

Ensure  that  reporting  requirements,  when  necessary  to  ensure  compliance  with 
policy,  include  requirements  for  data  that  already  exists  and  can  be  collected  with- 
out undue  additional  administrative  burdens,  to  the  maximum  extent  practicable. 

Ensure  that  policies  and  processes  are  structured  so  that  the  fewest  number  of 
people  are  involved  in  a  given  process,  and  the  need  for  reconciliation  or  coordina- 
tion is  minimized. 
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Be  able  to  balance  the  need  for  a  particular  policy  or  law  to  protect  or  further 
a  Government  interest  with  the  need  for  efficiency  and  cost  savings,  and  with  the 
need  to  innovate  and  manage  risk  rather  than  avoid  it  (DOD  cannot  afford  to  main- 
tain a  "perfect"  system). 

Provide  incentives  for  acquisition  personnel  to  innovate,  while  providing  appro- 
priate guidance  and  the  benefit  of  "lessons  learned"  in  the  past. 

Tailor  acquisition  policies  and  processes  to  the  type  of  acquisition  (e.g.,  commer- 
cial items,  research,  development,  major  systems  acquisitions  with  little  risk,  with 
significant  technical  risk),  rather  than  the  current  "one-size-fits-all"  or  "menu"  ap- 
proach, provide  "alternative  acceptable  approaches"  rather  than  mandatory  policies 
(to  ensure  acquisition  decision  makers  are  provided  additional  guidance  on  appro- 
priateness of  certain  clauses  and  requirements),  and  provide  as  much  guidance  as 
possible  in  the  FAR  or  DFARS  rather  than  individual  organizational  supplements. 

Increase  teamwork  and  cooperation  to  ensure  sharing  of  "lessons  learned"  and 
prevent  "reinventing  the  wheel"  within  the  Government  and  industry. 

Be  more  flexible  and  agile  to  be  able  to  respond  to  the  constantly  changing  threat 
and  the  pace  of  technology  advancements.  DOD  needs  to  develop  the  most  efficient, 
timely,  and  effective  means  of  acquiring  state-of-the-art  goods  and  services  to  meet 
its  needs  at  the  best  value  to  the  Government  (in  the  most  cost-effective  manner, 
over  the  life-cycle  of  the  product  or  service),  while  protecting  the  public  trust,  and 
enhancing  certain  Government  socioeconomic  goals — such  as  increased  small  and 
disadvantaged  participation  in  the  DOD  marketplace. 

Adoption  of  new  acquisition  strategies  not  geared  toward  full-rate  production  of 
all  systems  in  research  or  development  (e.g.,  limited  production,  roll-over  plus,  silver 
bullet  strategies;  lean  production;  concurrent  engineering;  flat  production  rates;  and 
integrated  product  and  process  development). 

Provide  more  funding  stability  and  flexibility  to  manage  programs  in  the  best 
manner  possible. 

Develop  innovative  methods  of  funding  that  would  alleviate  inappropriate  impact 
on  program  management  (e.g.,  limiting  use  of  concurrent  engineering)  caused  by 
rigid  rules  regarding  utilization  of  funding  sources  (e.g.,  anti-deficiency  rules;  "color 
of  money"  issues;  etc.). 

Reduce  unexpected  program  budget  changes. 

Encourage  innovation  in  products  and  practices,  both  in  Government  and  indus- 
try, even  if  it  will  result  in  occasional  mistakes. 

Switch  from  serial  design  and  production  to  a  concurrent  processes  with  inte- 
grated functional  teams,  through  increased  use  of  Integrated  Product  and  Process 
Development,  concurrent  engineering,  agile  manufacturing  techniques,  information 
technology,  statistical  process  control,  and  other  commercial  practices). 

Encourage  risk  management  rather  than  risk  avoidance. 

Ensure  that  reductions  in  the  acquisition  infrastructure,  including  personnel  and 
organizational  changes,  are  made  on  the  basis  of  changes  in  the  acquisition  process, 
rather  than  to  reach  arbitrary  targets. 

Substantially  reduce  the  time  it  takes  to  acquire  products  and  services. 

Streamline  the  source  selection  process  for  major  systems. 

Make  maximum  use  of  technology  to  facilitate  and  enable  re-engineering  of  the 
acquisition  process. 
Establish  clear  measurements  of  system  responsiveness. 

Eliminate  functional  stove-pipes  and  replace  them  with  integrated  decision  teams 
that  provide  the  necessary  cross  section  of  functional  expertise  to  address  and  re- 
solve program  issues  at  the  lowest  possible  management  level. 

Empower  people  by  providing  appropriate  education  and  training,  moving  deci- 
sions to  the  lowest  level  possible,  and  providing  appropriate  guidance,  not  rules. 

Contract  Terms  and  Conditions  DOD  Must: 

Adopt  the  principle  that,  to  the  maximum  extent  practicable,  the  Government 
shall  not  impose  on  its  contractors  or  subcontractors  any  law,  regulation,  policy, 
practice,  process,  or  procedure,  standard,  specification  ("terms  and  conditions"),  that 
is  unique  to  the  Government,  when  purchasing  a  commercial  item. 

Adopt  the  principle  that,  to  the  maximum  extent  practicable,  the  Government 
shall  impose  on  its  contractors  and  subcontractors  no  Government-unique  terms  and 
conditions,  unless:  that  particular  aspect  of  the  buyer-seller  relationship  is  not  ade- 
quately "regulated"  by  market  forces;  the  financial  and  ethical  integrity  of  the  Gov- 
ernment acquisition  process  is  not  adequately  protected;  or,  the  furtherance  of  Na- 
tional domestic  policies  justify  the  use  of  a  Government-unique  term  or  condition. 
If  so,  there  should  be  a  balancing  of  the  Government's  interests  with  the  cost  to  the 
Government  and  industry  of  applying  the  Government-unique  provision. 

Ensure  that  it  buys  on  the  basis  of  best-value  and  rewards  past  contractor  per- 
formance. 
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Avoid  cost  analysis  and  utilize  market-based  tools  other  than  direct  competition 
between  like  products,  to  determine  a  fair  and  reasonable  price  (e.g.,  comparison  of 
price  of  new  breakthrough  technology  with  cost  of  technology  that  would  be  re- 
placed; or  comparison  with  alternative  options  to  satisfy  a  need  other  than  through 
the  acquisition  of  that  particular  item).  Transition  from  a  cost-based  system  (pri- 
marily focused  on  justifying  costs,  not  reducing  them)  to  a  price-  or  value-based  sys- 
tem (price  based  on  value  to  the  customer — whatever  the  market  will  bear)  to  the 
maximum  extent  possible. 

MAKING  REFORM  A  REALITY 

Because  of  its  complexity,  a  major  overhaul  of  the  acquisition  system  can  not  hap- 
pen overnight.  Many  before  have  tried  to  fundamentally  change  the  system  and 
failed.  The  key  to  success  is,  that  in  addition  to  identifying  the  need  for  change,  de- 
veloping proposals  for  change,  and  enunciating  the  guiding  principles  for  a  new  ac- 
quisition system,  DOD's  current  senior  leadership  is  committed  to  ensuring  that 
changes  will  be  accepted  and  institutionalized. 

A  Deputy  Under  Secretary  of  Defense  for  Acquisition  Reform  (DUSD(AR))  has 
been  appointed  to  be  the  focal  point  for  the  development  and  implementation  of  a 
coherent  and  practical  step-by-step  plan  for  re-engineering  each  and  every  segment 
of  the  acquisition  system.  The  DUSD(AR)  has  a  small  dedicated  professional  staff 
to  lead  and  coordinate  efforts  to  address  the  priority  change  areas  identified  by  the 
Department's  senior  management.  The  Office  of  the  DUSD(AR)  will  also  follow-up 
to  ensure  implementation  of  recommended  changes.  The  staff  is  purposely  small  to 
foster  reliance  on  integrated  decision  teams  made  up  of  individuals  who  are  actively 
involved  in  the  day-to-day  acquisition  process,  and  who  are  in  the  best  position  to 
develop  specific  plans  for  change. 

The  DUSD(AR)  chairs  a  DOD  Acquisition  Reform  Senior  Steering  Group,  com- 
prised of  the  Vice  Chairman  of  the  Joint  Chiefs  of  Staff;  the  DOD  General  Counsel; 
the  DOD  Comptroller;  the  Director,  Defense  Research  and  Engineering;  the  Direc- 
tor, Program  Analysis  and  Evaluation;  the  Assistant  Secretary  for  Command,  Con- 
trol, Communications  and  Intelligence;  Director  of  the  Defense  Contract  Audit  Agen- 
cy; the  DOD  Inspector  General;  the  Directors  of  Defense  Procurement  and  Acquisi- 
tion Program  Integration;  the  Service  Acquisition  Executives;  the  Director,  Defense 
Logistics  Agency  (or  individuals  authorized  to  act  on  their  behalf  in  representing  the 
position  of  their  organization).  The  Steering  Group  members  make  recommendations 
on  proposed  acquisition  reform  goals  and  objectives,  further  identify  areas  for 
change,  assist  in  establishing  priorities,  designate  experts  from  their  activities  to 
serve  on  process  action  teams  and  working  groups,  make  recommendations  to  the 
DUSD(AR)  on  issues  that  could  not  be  resolved  by  the  teams,  coordinate  proposed 
actions  within  their  organizations,  and  ensure  implementation  of  final  plans  of  ac- 
tion within  their  organizations. 

Members  from  other  organizations  with  acquisition  authority  or  interest  have 
been  invited  as  advisors  to  the  Steering  Group,  including:  other  DOD  agencies  with 
acquisition  authority;  the  Assistant  to  the  Secretary  of  Defense  (Legislative  Affairs); 
the  Assistant  to  the  Secretary  of  Defense  (Public  Affairs);  the  Defense  Systems  Man- 
agement College;  the  Director,  Defense  Performance  Review;  the  Director,  Acquisi- 
tion Education,  Training  and  Career  Development;  the  Director  of  Operational  Test 
and  Evaluation;  the  Director,  Test  and  Evaluation;  the  Assistant  Secretary  (Eco- 
nomic Security);  the  DUSD  (Environmental  Security);  the  DUSD  (Logistics);  and, 
the  Director,  CALS  and  EDI.  By  invitation,  the  following  organizations  will  be  asked 
to  participate  when  common  interests  converge:  representatives  from  other  inter- 
ested DOD  activities;  Heads  of  Contracting  Activities;  Program  Executive  Officers 
and  Program  Managers;  Commanders  of  the  Service  Commodity  Commands  (e.g., 
ESC,  ASC,  TACOM,  MICOM,  NAVSEA,  SPAWAR);  other  Federal  Agencies  and  en- 
tities (such  as  the  Office  of  Federal  Procurement  Policy,  the  National  Economic 
Council,  and  the  National  Performance  Review  Team);  and  Congress. 

Process  Action  Teams  (PATS)  and  working  groups,  which  will  be  utilized  to  de- 
velop reengineering  plans,  and  are  key  to  the  success  of  the  acquisition  reform  ef- 
fort, will  be  integrated  decision  teams — cross-functional,  cross-service  and  cross- 
agency.  They  will  be  responsible  for: 

Analyzing  a  current  practice; 

Identifying  the  costs  (money,  time,  personnel)  associated  with  that  practice; 

Identifying  "interested  or  affected  parties"  and  consulting  with  them  about  the 
practice,  alternative  approaches,  preferred  solutions,  etc.; 

Identifying  alternative  approaches  consistent  with  the  principles  of  the  new  acqui- 
sition system; 

Identifying  incentives  to  encourage  change  to  the  new  practice  or  process; 
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Recommending  the  best  option  for  addressing  the  issue,  after  identifying  the  ease 
or  difficulty  of  adoption  of  a  preferred  option; 

Developing  any  new  legislative,  regulatory,  policy,  or  administrative  changes  re- 
quired to  implement  proposed  options; 

Developing  measures  of  success  in  making  the  changes  so  DOD  can  track 
progress; 

Developing  specific  implementation  plans  (specific  actions;  time  in  which  to  com- 
plete them,  etc.,  including  training  of  DOD  personnel;  and 

Developing  a  process  for  follow-up  to  ensure  the  changes  have  been  institutional- 
ized (in  particular  to  identify  incentives  and  other  mechanisms  to  ensure  change  to, 
and  compliance  with,  the  new  processes  and  procedures,  as  well  as  an  organiza- 
tional structure  to  supervise  implementation  of  the  plan). 

The  process  action  teams  and  working  groups  will  include  operational  experts  and 
staff  advisors  (as  identified  by  the  DOD  Steering  Group)  from  OSD,  the  Military  De- 
partments, and  the  Defense  Agencies.  The  teams  will  also  seek  advice  and  participa- 
tion from  other  Federal  Agencies,  Congressional  offices,  and  industry  as  appropriate. 

Finally,  while  the  DUSD(AR)  examines  ways  to  re-engineer  DOD's  business  proc- 
esses, other  DOD  components  will  continue  to  pursue  changes  in  policies,  practices, 
and  regulations  to  make  the  existing  system  function  more  effectively.  These  efforts 
will  be  coordinated  with  the  DUSD(AR),  either  directly  or  through  their  Steering 
Group  member,  to  ensure  changes  are  consistent  with  the  approaches  being  pursued 
by  the  Acquisition  Reform  office. 

IMPLEMENTATION 

DOD  began  the  process  of  reform  by  targeting  certain  segments  of  the  acquisition 
system  that  promise  to  yield  immediate  and  substantial  improvements  in  the  criti- 
cal areas  outlined  above.  Acquisition  reform  priorities  will  evolve  as  DOD  continues 
to  interface  with  other  organizations  and  entities  conducting  related  efforts,  such  as 
the  Vice  President's  National  Performance  Review,  the  National  Economic  Council 
(working  defense  conversion),  and  the  Defense  Science  Board  Task  Force  on  Acquisi- 
tion Streamlining,  among  others,  and  as  the  DUSD(AR)  consults  with  the  DOD  Ac- 
quisition Reform  Senior  Steering  Group. 

Many  of  the  DOD  initiatives  will  also  require  coordination  with  and  support  from 
other  agencies,  such  as  the  Department  of  Labor,  the  Small  Business  Administra- 
tion, and  various  interest  groups,  such  as  industry,  labor  unions,  and  minority  busi- 
nesses. In  addition,  many  of  the  initiatives  could  affect  the  entire  Federal  Govern- 
ment. DOD  will  work  with  the  Office  of  Management  and  Budget,  the  Office  of  Fed- 
eral Procurement  Policy,  and  other  Federal  agencies  with  major  procurement  re- 
sponsibilities, including  National  Aeronautics  and  Space  Administration,  General 
Services  Administration,  and  the  Department  of  Energy  to  ensure  that,  when  appro- 
priate, acquisition  reform  initiatives  are  applied  consistently  throughout  the  Gov- 
ernment. 

The  first  initiative  was  to  develop  a  DOD  position  on  all  of  the  recommendations 
for  legislative  change  contained  in  the  1800  page  Section  800  Panel  report  (char- 
tered by  Congress  in  Section  800  of  the  National  Defense  Authorization  Act  for  Fis- 
cal Year  1991,  P.L.  101-510).  Given  the  number  and  complexity  of  the  issues,  devel- 
oping that  consensus  as  soon  as  it  was  accomplished  is  a  tribute  to  the  interest  and 
dedication  to  acquisition  reform  of  personnel  throughout  the  Department. 

DOD  placed  particular  emphasis  on  two  Section  800  proposals:  the  removal  of  im- 
pediments to  the  acquisition  of  commercial  products  by  waiving  Government-unique 
legislative  requirements;  and,  streamlining  the  acquisition  process  by  increasing  the 
small  purchase  threshold  to  $100,000,  while  also  raising  to  $100,000  thresholds  for 
application  of  legislative  provisions  that  apply  only  to  Federal  contractors.  The  re- 
mainder of  the  recommendations  fall  within  the  following  categories:  Contract  For- 
mation; Contract  Administration;  Major  Systems  and  Testing  Statutes;  Defense 
Trade  and  Cooperation;  Intellectual  Property  Rights;  Contracting  for  Commercial 
Activities;  Service  Specific  Acquisition  Laws;  and,  Standards  of  Conduct. 

After  reaching  a  consensus  internally,  DOD  began  working  with  the  Office  of 
Management  and  Budget  (OMB),  the  Office  of  Federal  Procurement  Policy,  the  Gen- 
eral Services  Administration,  and  Vice-President  Gore's  National  Performance  Re- 
view (NPR)  staff  on  developing  proposed  legislation  expanding  the  Section  800  rec- 
ommendations to  include  all  Government  agencies,  and  including  legislative  acquisi- 
tion proposals  from  the  NPR  report.  To  avoid  confusion,  the  Administration  decided 
not  to  introduce  its  bill,  but  instead,  to  work  within  the  framework  of  the  bills  that 
had  already  been  introduced  or  were  ready  for  introduction  at  the  time — S.  1587 
and  H.R.  2238.  The  process  of  exploring  proposed  alternative  solutions  to  various 
issues  in  the  legislative  proposals  (now  including  H.R.  3586,  S.  1598,  and  the  pro- 
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posed  Conyers/Clinger  amendment  to  H.R.  3400)  is  proceeding.  Hearings  are  sched- 
uled in  various  House  and  Senate  Committees  throughout  February  1994. 

In  addition,  Congress  had  requested  the  submission  of  pilot  program  candidates 
in  Section  809  of  the  National  Defense  Authorization  Act  for  fiscal  year  1991,  Public 
Law  101-510,  and  in  hearings  during  1993.  A  proposed  Pilot  Program  bill  encom- 
passing seven  programs,  was  approved  by  the  Administration  and  sent  to  Congress 
a  few  weeks  before  the  end  of  the  last  session.  The  candidates  proposed  are:  Com- 
mercial Derivative  Aircraft  (CDA);  Commercial  Derivative  Engines  (CDE);  certain 
troop  support  items  at  the  Defense  Personnel  Support  Center  (DPSC);  Joint  Primary 
Training  Aircraft  System  (JPATS);  Joint  Direct  Attack  Munition  (JDAM);  Fire  Sup- 
i      port  Combined  Arms  Tactical  Trainer  (FSCATT);  and  Global  Grid. 

The  pilot  programs  are  critical  because  they  would  "jump  start"  acquisition  reform 
!     by  allowing  DOD  to  immediately  buy  certain  commercial  and  commercial-like  items 
1     using  commercial  practices  (while  awaiting  implementation  of  the  larger  legislative 
effort).  It  is  essential  that  DOD  continues  to  press  for  adoption  of  pilot  program  au- 
J     thorization  because  the  proposed  bill  requests  legislative  relief  that  is  unique  to  the 
systems  acquisition  process,  and  has  not  been  considered  to  the  extent  other  rec- 
ommendations have  been  (these  laws  were  not  reviewed  by  the  Section  800  panel). 
Finally,  even  if  the  "Section  800"  broader  reform  package  is  enacted,  it  will  take 
some  time  for  regulations  to  be  revised  and  personnel  to  be  trained.  Putting  the 
pilot  programs  in  place  now  will  achieve  savings  earlier  while  also  keeping  the  mo- 
mentum for  change.  In  the  interim  OSD  is  reviewing  and  approving  (to  the  maxi- 
mum extent  appropriate)  recommendations  from  the  program  offices  or  organiza- 
tions for  regulatory  relief  to  assist  them  in  utilizing  commercial  products  and  proc- 
j  esses. 

DOD  also  participated  in  the  National  Performance  Review  (NPR)  effort  by  devel- 
oping its  strategy  and  action  plan  relating  to  Acquisition  Reform  high  priority  is- 
sues. This  was  done  as  part  of  the  Defense  Performance  Review.  The  report  is  ex- 
j     pected  to  be  released  by  the  White  House  in  the  very  near  future. 

Finally,  DOD  formed  two  PATs,  composed  of  a  cross-functional  and  cross-service 
and  agency,  mix  of  individuals.  The  first  PAT  developed  a  time-phased  plan  for  a 
6-month,  12-month,  and  24-month  implementation  of  a  standard  Electronic  Com- 
merce/Electronic Data  Interchange  system  for  DOD  small  purchases.  The  plan  pro- 
vides "one  face  to  industry,"  and  utilizes  commercially  available  software,  for  proc- 
l  essing  contract  actions  under  the  small  purchase  threshold.  This  system  will  allow 
vendors  to  connect  with  commercial  Value  Added  Networks,  that  will  access  the  en- 
tire DOD  system  at  one  primary  and  one  backup  site,  and  receive  data  on  all 
planned  purchases.  The  vendor  will  be  able  to  provide  a  quote  electronically,  and 
the  Government  to  make  an  award  electronically.  Individual  systems  already  in 
place  in  the  Services  and  DLA  have  shown  tremendous  improvements  in  productiv- 
ity, prices,  and  small  business  participation.  DOD-wide  implementation  will  begin 
in  February  1994.  DOD  is  also  co-chair,  with  GSA,  of  the  Government-wide  EC/EDI 
team  established  by  the  Administrator  of  OFPP  pursuant  to  the  President's  October 
26,  1993,  Executive  Memorandum.  This  will  assure  DOD  and  other  Federal  agency 
EC/EDI  efforts  are  accomplished  in  a  complementary  fashion. 

The  second  PAT  is  addressing  the  issue  of  military-unique  product  and  process 
specifications  and  standards.  This  issue  is  one  of  the  most  difficult  and  complex  is- 
sues facing  DOD.  The  team  was  tasked  to  analyze  why  Government  specifications 
and  standards  continue  to  be  preferred  despite  the  current  (at  least  3  year  old)  pol- 
icy preference  for  commercial  standards,  and  develop  a  plan  to  implement  a  pref- 
erence for  commercial  and  performance  standards  and  specifications  unless  a  Gov- 
ernment-unique product  specification  or  process  standard  is  the  only  practical  alter- 
native to  ensure  a  product  or  service  will  meet  the  user's  needs.  The  PAT's  draft 
report,  which  includes  a  detailed  and  forward-thinking  plan  of  action,  is  being  cir- 
culated within  DOD  for  comment.  Resolution  of  all  comments,  and  presentation  of 
the  final  report,  including  recommended  actions,  to  the  Under  Secretary  of  Defense 
(Acquisition  &  Technology),  will  be  accomplished  by  the  end  of  February. 

Additional  PATs  and  working  groups  will  be  formed  throughout  1994  to  address 
I     other  issues  critical  to  re-engineering  of  the  acquisition  process. 

Prepared  Statement  of  John  M.  Deutch,  Under  Secretary  of  Defense 
Acquisition  and  Technology 

introduction 

Chairman  Nunn,  Chairman  Glenn,  Mr.  Thurmond,  Mr.  Roth,  Members  of  the 
|     committees  on  Armed  Services  and  Governmental  Affairs — we  are  all  delighted  to 
be  here  today  to  present  the  Administration's  position  on  acquisition  reform  and  S. 
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1587.  With  your  permission,  I  will  defer  to  Mr.  kelman  to  provide  an  overview  of 
the  administration  position.  I  will  follow,  providing  additional  remarks  on  a  few  crit- 
ical issues,  after  which  Mr.  Johnson  will  testify,  highlighting  the  remainder  of  the 
issues.  Although  we  are  each  highlighting  in  our  testimony  today  certain  specific  is- 
sues, it  should  be  clear  that  Administration  is  of  "one  voice"  on  this  subject — each 
of  us  is  in  agreement  on  the  statements  made  today — we  have  simply  divided  up 
the  issues. 

As  you  know,  Secretary  Perry  had  hoped  to  testify  at  this  hearing.  As  he  has  said 
many  times,  this  is  a  top  priority  for  himself  personally,  and  for  the  Department. 
Unfortunately,  with  the  issues  he  is  addressing  in  Bosnia,  he  could  not  make  it  here 
today.  As  you  also  know,  this  issue  is  a  top  priority  for  the  President  and  Vice-Presi- 
dent, which  certainly  makes  our  task  less  difficult  to  tackle. 

It  will  not,  however,  be  an  easy  task.  The  Panel  on  Streamlining  and  Codifying 
Acquisition  Laws  (Section  800),  which  members  of  this  committee  were  instrumental 
in  establishing,  recommended  changes  in  acquisition  laws  that  have  been  in  place 
in  some  cases  since  the  1940s.  Yet,  I  must  urge  you  to  take  action  as  soon  as  pos- 
sible^— we  cannot  afford  to  delay.  And,  I  must  ask  you  to  be  as  bold  as  possible — 
I  believe  we  have  a  once-in-a-lifetime  opportunity  to  fundamentally  change  the  gov- 
ernment acquisition  process — it  would  be  tragic  if  we  simply  change  the  existing 
process  at  the  margins  and  didn't  fight  for  a  revolution  in  the  way  the  Government 
does  business.  We  owe  this  to  the  American  people. 

I  want  to  say  that  I  truly  appreciate  the  help  and  support  we  have  received  to 
date  from  the  two  committees  present  here  today,  as  well  as  the  Small  Business 
Committee,  and  from  your  counterpart  committees  in  the  House  of  Representatives. 
I  also  would  like  to  acknowledge,  in  particular,  the  efforts  of  your  staffs,  who 
worked  diligently  for  over  6  months  reviewing  the  Section  800  recommendations  and 
drafting  S.  1587.  DOD  wholeheartedly  supports  S.  1587,  with  a  handful  of  changes 
which  I  believe  you  will  support,  and  I  look  forward  to  working  with  the  committees 
as  we  together,  in  Congress  and  the  Executive  Branch,  take  the  steps  necessary  to 
accomplish  true  acquisition  reform. 

Mr.  Chairman,  with  your  permission  I  would  like  to  ask  that  my  complete  state- 
ment, in  addition  to  the  attached  document  setting  forth  the  Secretary  of  Defense's 
vision  for  reengineering  the  acquisition  process,  which  is  titled  Acquisition  Reform — 
A  Mandate  for  Change,  be  included  for  the  record.  I  will  then  confine  my  verbal 
comments  to  addressing  the  need  for  change,  and  highlighting  the  following  areas 
of  critical  importance  to  the  Administration: 

Increasing  the  Simplified  Acquisition  Threshold  to  $100,000; 

Removing  Impediments  to  the  Purchase  of  Commercial  Products;  and 

DOD  Pilot  Programs. 

STATEMENT  OF  THE  PROBLEM:  WHY  CHANGE  IS  NECESSARY 

As  you  know,  the  post-Cold  War  era  poses  new  national  security  challenges  (polit- 
ical, economic,  and  military)  to  the  United  States  throughout  the  world.  By  fiscal 
year  1997,  defense  spending  will  have  been  reduced  in  real  terms  by  over  40  percent 
compared  to  1985.  At  the  same  time,  the  Administration  is  firmly  committed  to 
maintaining  the  U.S.  military's  edge  over  opponents — superior  people,  training,  lo- 
gistics support,  and  weapons  system  technology — the  advantage  that  has  allowed 
the  U.S.  to  deter  aggression,  and  to  prevail  quickly  with  minimum  casualties  when 
required  to  employ  force. 

The  Department's  Bottom-Up  Review  provides  a  vision,  and  a  blueprint,  for  meet- 
ing the  security  challenges  of  the  post-Cold  War  world.  DOD  will  not  be  able  to 
carry  out  this  plan,  without  dramatic  changes  In  Its  acquisition  processes — from  de- 
termining what  the  department  needs,  to  logistics  support  and  re-utilization  re- 
quirements. 

Acquisition  reform  is  imperative  because  under  the  current  system: 

DOD  is  often  unable  to  acquire  commercial  state-of-the-art  technology. 

DOD  is  often  unable  to  buy  from  commercial  companies — even  when  their  costs 

are  cheaper  or  the  commercial  product  is  the  only  one  DOD  can  get  to  meet  its 

needs. 

DOD's  costs  of  doing  business  are  too  great. 

The  DOD  Acquisition  system  is  a  complex  web  of  laws,  regulations,  and  policies 
adopted  for  laudable  reasons  over  many  years.  This  system  was  intended  to:  ensure 
standardized  treatment  of  contractors;  prevent  fraud,  waste,  and  abuse;  ensure  that 
the  government  acquisition  process  was  fair;  check  the  Government's  authority  and 
its  demand  on  suppliers;  and,  further  socioeconomic  objectives.  While  the  aim  of 
each  of  these  provisions  is  laudable,  when  combined,  the  result  is  a  system  which 
is  too  cumbersome  and  takes  too  long  to  satisfy  customer  requirements.  In  addition, 
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I  the  system  adds  cost  to  the  product  procured  in  terms  of  the  administrative  burden 
I    placed  upon  both  DOD  and  our  suppliers. 

I  Thanks  to  the  ability  and  dedication  of  thousands  of  acquisition  professionals  in 
i  the  Department  of  Defense,  and  the  assistance  of  many  contractors,  DOD  has  been 
able  to  develop  and  acquire  the  best  weapons  and  support  systems  in  the  world.  The 
problem  is — DOD  and  contractor  personnel  accomplished  this  feat  not  because  of  the 
system,  but  in  spite  of  it.  And  they  did  so  at  a  price — both  in  terms  of  the  sheer 
expense  to  the  Nation  and  eroded  public  confidence  in  the  DOD  acquisition  system. 
It  is  a  price  the  Nation  can  no  longer  afford  to  pay. 

No  one  is  suggesting  that  there  be  a  wholesale  deletion  of  safeguards  that  have 
been  designed  to  ensure  the  integrity  of  the  government  acquisition  process,  nor  the 
!    wholesale  removal  of  laws  intended  to  further  the  social  policies  of  this  great  Na- 
i    tion.  Rather,  in  this  new  environment,  DOD  must  advocate  a  balancing  of  the  risk 
associated  with  reducing  oversight,  and  the  cost  to  both  industry  and  the  Govern- 
j    ment  of  compliance.  In  the  case  of  social  programs,  the  costs  of  maintaining  records 
■    to  ensure  compliance,  must  be  balanced  against:  the  contribution  to  be  made  by  re- 
I    quiring  compliance  for  certain  types  of  purchases.  For  example,  when  making  small 
purchases  or  buying  commercial  items,  do  we  get  enough  in  return  for  the  time  we 
spend  enforcing  government-unique  provisions?  Are  we  losing  in  the  long  run  when 
|    commercial  companies  and  small  businesses  are  unwilling  to  change  their  standard 
business  practices  and  contractor  relationships  in  order  to  comply  with  a  socio- 
!    economic  policy  imposed  only  on  government  contractors?  Or,  for  example,  in  the 
case  of  small  purchases,  would  we  be  better  off  concentrating  our  efforts  on  large 
purchases,  which  in  DOD's  case  account  for  89  percent  of  our  dollars. 

Acquisition  reform  is  in  consonance  with  many  of  our  Nation's  most  important 
goals:  saving  the  taxpayer  money;  reinventing  government;  strengthening  our  mili- 
I    tary;  and  improving  our  economy.  To  meet  these  goals  in  today's  environment  DOD 
I  must: 

Be  able  to  rapidly  acquire  commercial  and  other  state-of-the-art  products  and 
technology,  from  reliable  suppliers  who  utilize  the  latest  manufacturing  and  man- 
agement techniques; 

Assist  in  the  conversion  of  U.S.  defense-unique  companies  to  dual-use  production; 
Aid  in  the  transfer  of  military  technology  to  the  commercial  sector; 
Preserve  defense-unique  core  capabilities  (e.g.,  submarines,  armored  vehicles,  and 
fighter  aircraft); 

Integrate,  broaden,  and  maintain,  a  national  industrial  base  sustained  primarily 
by  commercial  demand  but  capable  of  meeting  DOD's  needs; 

Be  able  to  adopt  business  processes  characteristic  of  world  class  customers  and 
suppliers  (including  processes  that  encourage  DOD's  suppliers  to  do  the  same);  and 

Be  free  to  stop  applying  government-unique  terms  and  conditions  on  its  contrac- 
tors to  the  maximum  extent  practicable. 

I  firmly  believe  that  removing  requirements  that  are  uniquely  imposed  on  Federal 
contractors,  adopting  a  simplified  acquisition  threshold  at  $100,000,  and  approving 
the  Pilot  Programs,  are  the  most  important  steps  DOD,  the  Administration,  and 
Congress  can  take:  to  help  defense  contractors  compete  successfully  in  today's  global 
commercial  marketplace;  to  ensure  DOD  will  have  access  to  a  national  industrial 
base  that  can  meet  its  needs;  to  ensure  DOD  will  have  access  to  the  latest  state- 
of-the-art  technology;  and  to  assist  DOD  in  reducing  its  acquisition  costs. 

INCREASING  THE  SIMPLIFIED  ACQUISITION  THRESHOLD 

As  recommended  by  the  Section  800  Panel,  the  Administration  would  like  to  see 
the  creation  of  a  Simplified  Acquisition  Threshold  that  does  more  than  simply  in- 
crease the  old  "small  purchase  limitation"  from  $25,000  to  $100,000.  We  envisioned 
the  creation  of  a  Simplified  Acquisition  Threshold  at  $100,000  that  would: 

Add  an  inflation  adjustment  to  the  new  $100,000  threshold  so  it  always  remains 
current,  and  double  that  figure  for  contingency  operations  such  as  Desert  Storm; 
|  and 

Broaden  existing  statutory  exemptions  in  certain  socioeconomic  and  certain  other 
!    government-unique  laws. 

In  conjunction  with  this  initiative  the  Administration  supports: 

Expansion  of  the  section  1207  preference  and  price  differential  for  Small  and  Dis- 
I    advantaged  Businesses  to  the  civilian  agencies. 

Increasing  the  current  reservation  of  contracts  not  greater  than  $25,000  for  small 
I    businesses  (15  U.S.C.  §644(j)),  to  the  $100,000  Simplified  Acquisition  Threshold. 

Continuation  of  existing  procurement  programs  for  minority  business  both  above 
and  below  the  $100,000  threshold  (i.e.,  the  DOD  Section  1207  program  which  per- 
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mits  DOD  to  reserve  procurements  for  minority  businesses  and  the  8(a)  program  of 
the  Small  Business  Administration). 

We  believe  these  proposals  provide  a  "win-win"  situation  for  both  the  Government 
and  small  business.  The  Government  will  get  the  benefit  of  efficiencies  and  cost  sav- 
ings attributable  to  the  use  of  simplified  procedures,  such  as  reduced  lead-times,  re- 
duced inventories,  and  reduced  personnel  time  involved  in  these  purchases.  That 
will  allow  government  personnel  to  reduce  the  time  they  spend  on  small  purchases, 
which,  for  example,  in  DOD  account  for  over  98  percent  of  our  actions,  but  only  11 
percent  of  our  dollars,  and  instead  concentrate  on  the  higher  dollar-value  contracts. 

Small  businesses  will  benefit  from  the  reduction  in  paperwork,  and  the  removal 
of  government-unique  laws  that  they  are  often  not  familiar  with,  and  require  addi- 
tional overhead,  in  the  form  of  lawyers,  accountants,  etc.,  to  comply  with.  In  addi- 
tion, by  requiring  that  all  contracts  under  $100,000  be  "reserved"  for  small  business, 
it  is  almost  certain  that  small  business  will  increase  their  share  of  awards  between 
$25,000  and  $100,000.  Finally,  expansion  of  the  "Section  1207"  price  differential  and 
preference  program  to  the  civilian  agencies  will  considerably  expand  small  and  dis- 
advantaged business  opportunities. 

Specific  legislative  suggestions  to  accomplish  any  necessary  modifications  to  S. 
1587  will  be  included  in  our  point  papers. 

A  COMMERCIAL  PURCHASING  ENVIRONMENT 

As  recommended  by  the  Section  800  panel:  the  Administration  seeks  relief  from 
government-unique  rules  when  buying  commercial  products;  and  the  creation  of  a 
clear  preference  for  the  use  of  commercial  items  and  performance  specifications. 

S.  1587  goes  a  long  way  in  terms  of  facilitating  this  preference  for  commercial 
items — particularly  in  its  emphasis  on  the  use  of  functional  and  performance  speci- 
fications. The  Administration  requests  that  the  Senate  consider  amending  S.  1587 
to: 

1.  Exempt  commercial  item  buys  from  a  more  comprehensive  list  of  statutory  re- 
quirements, or  modify  the  statute  so  it  does  not  apply  to  all  commercial  item  pur- 
chases. For  example:  restate  the  prohibition  on  "Officials  Not  To  Benefit,"  a  clause 
that  is  required  in  all  government  contracts.  In  addition,  DOD  urges  the  Commit- 
tees to  consider  waiving  the  requirement  to  provide  a  subcontracting  plan  only  with 
respect  to  subcontractors  providing  commercial  items  under  government  prime  con- 
tracts (i.e.,  limit  the  flowdown  of  this  clause). 

2.  Separately  address,  and  state  a  clear  preference  for  commercial  items  over 
nondevelopmental  items,  as  provided  for  in  H.R.  3586.  Creating  a  new  Commercial 
Item  chapter  in  Title  10  with  a  parallel  chapter  in  Title  41,  the  Federal  Property 
and  Administrative  Services  Act,  would  ensure  the  appropriate  emphasis  on  how 
purchases  of  commercial  items  differs  from  the  purchase  of  other  items  by  the  Gov- 
ernment. In  addition,  H.R.  3586  establishes  a  clear  preference  for  commercial  items 
over  nondevelopmental  items. 

3.  Include  a  broadened  commercial  item  definition  to: 

Encompass  new  commercial  market  entrants  with  leading  edge  technologies  that 
are  intended  for  commercial  sale  but  have  not  yet  been  sold  (e.g.,  the  first  com- 
puter); 

Include  leased  items,  to  allow  us  to  lease  commercial  products  under  commercial 
terms  and  conditions  when  leasing  is  more  economical  than  purchasing;  and 

Include  the  purchase  of  incidental  services  in  combination  with  a  commercial 
item. 

4.  State  a  mandatory  exemption  from  cost  or  pricing  data  requirements  for  most 
commercial  item  acquisitions.  S.  1587  does  have  provisions  exempting  commercial 
item  acquisitions  from  cost  or  pricing  data  requirements.  It  does  not,  however,  go 
as  far  as  the  Administration  believes  is  necessary  to  exempt  state-of-the-art  com- 
mercial items  from  cost  or  pricing  data  requirements. 

We  believe  it  is  critical  to  actually  prohibit  a  contracting  officer  from  requesting 
cost  or  pricing  data  on  commercial  items  when  the  marketplace  operates  to  set  a 
fair  and  reasonable  price,  or  the  contracting  officer  can  determine  "fair  and  reason- 
able" price  using  other  tools.  Those  tools  include  practices  used  in  the  commercial 
marketplace,  such  as  analyzing  prior  cost  or  price  history  of  products  used  to  per- 
form similar  functions;  price  history  of  technology  being  replaced;  and  market  re- 
search. Requests  to  provide  cost  or  pricing  data  is  the  government-unique  require- 
ment most  often  cited  by  contractors  as  an  impediment  to  their  doing  business  with 
the  Government.  The  Administration  believes  that  changing  the  presumption  to  pre- 
clude cost  or  pricing  data  on  commercial  items,  unless  the  contracting  officer  is  un- 
able to  determine  "fair  and  reasonable"  price  through  other  means,  is  absolutely  es- 
sential. 
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The  Administration  suggests  the  Senate  consider  the  provisions  In  H.R.  3586  cre- 
ating a  new  structure  for  determining  fair  and  reasonable  price  in  the  acquisition 
of  commercial  items  in  the  absence  of  competition  or  an  established  market  price. 
For  example,  we  would  like  to  get  new  state-of-the-art  technology  without  getting 
cost  or  pricing  data  if  the  contracting  officer  can  ascertain  by  other  means  that  the 
price  is  fair  and  reasonable. 

5.  S.  1587  provides  a  limited  government  price  reduction  in  the  event  the  Govern- 
ment is  over-charged  for  a  commercial  item.  The  Administration  believes  that  a 
price  reduction  clause  is  inappropriate  when  buying  commercial  items.  When  pur- 
chasing a  commercial  item,  the  government  contracting  officer  should  use  the  tools 
available  to  him  to  determine  if  the  price  is  fair  and  reasonable.  As  I  indicated  pre- 
viously, those  tools  include:  comparison  of  the  price  with  that  of  technology  being 
replaced;  or  comparison  of  prices  of  similar  products,  etc. 

In  addition,  firms  in  the  commercial  marketplace  compete  continuously,  not  only 
on  the  basis  of  price,  but  on  the  basis  of  design  differentiation,  performance,  reliabil- 
ity, capability,  and  quality.  All  of  these  factors  go  into  the  determination  of  what 
the  price  of  a  commercial  item  will  be — what  the  "market  will  bear."  The  only  way 
the  Government  can  take  advantage  of  the  commercial  marketplace  is  to  enter  into 
it  on  commercial  terms — commercial  companies  do  not  establish  prices  on  the  basis 
of  cost  records.  As  such,  while  we  have  not  objected  to  the  requirement  in  S.  1587 
to  allow  the  Government  the  right  to  audit  to  ensure  that  an  item  in  fact  meets 
the  definition  of  "commerciality,"  since  there  is  no  reason  for  the  Government  to  re- 
quest cost  or  pricing  data,  there  is  no  reason  to  include  a  price  reduction  clause. 

PILOT  PROGRAMS 

Consistent  with  our  attempt  to  move  toward  utilization  of  commercial  buying 
practices,  DOD  has  proposed  to  Congress  a  bill  to  authorize  waivers  of  certain  laws 
for  pilot  programs.  Congress  had  requested  the  submission  of  pilot  program  can- 
didates in  Section  809  of  the  National  Defense  Authorization  Act  for  Fiscal  Year 
1991,  Public  Law  101-510.  The  proposed  pilot  program  bill  was  approved  by  the  Ad- 
ministration and  sent  to  Congress  a  few  weeks  before  the  end  of  the  last  session. 

I  would  also  ask  that  you  consider  including  in  your  mark-up  of  S.  1587  the  pilot 
program  authorizations.  I  believe  action  on  the  pilot  programs  is  imperative,  be- 
cause: 

(1)  The  bill  asks  for  legislative  relief  that  is  unique  to  the  systems  acquisition 

Erocess;  we  are  asking  for  a  waiver  of  these  authorities  only  for  the  Pilot  Programs 
ecause  unlike  the  provisions  recommended  for  permanent  change,  these  laws  have 
not  been  considered  to  the  extent  other  recommendations  have  been  (these  laws 
were  not  reviewed  by  the  Section  800  panel); 

(2)  The  inclusion  of  the  "Pilot  Programs,"  with  an  effective  date  immediately  upon 
adoption  of  S.  1587,  would  "jump  start"  acquisition  reform  by  allowing  us  to  imme- 
diately buy  certain  commercial  and  commercial-like  items  using  commercial  prac- 
tices. It  will  take  some  time  for  regulations  to  be  revised  and  personnel  to  be  trained 
to  implement  the  remainder  of  the  bill  provisions; 

(3)  Program  managers  for  the  proposed  pilot  programs  have,  at  Congress'  request, 
and  the  urging  of  several  members,  invested  an  enormous  amount  of  time  and  effort 
to  justify  the  use  of  commercial  practices  for  these  programs,  as  required  by  the  leg- 
islation; and,  finally 

(4)  These  are  programs  that  are  in  many  cases  in  the  middle  of  a  source  selection 
process — early  action  is  critical  or  it  will  be  too  late  to  have  an  impact. 

In  the  meantime,  we  are  pursuing  regulatory  relief  to  assist  the  programs  in 
every  way  possible  absent  legislative  relief. 

BUY  AMERICAN  ACT 

DOD  had  endorsed  the  Section  800  recommendation  that  commercial  items  and 
simplified  acquisitions  be  exempt  from  application  of  the  Buy  American  Act.  Infor- 
mal discussions  within  the  Administration,  and  with  interested  and  affected  parties, 
made  it  clear  that  such  a  recommendation  was  not  practical.  Accordingly,  the  Ad- 
ministration has  decided  instead  to  simply  ask  for  a  clarification  of  10  U.S.C.  2533, 
which  outlines  the  considerations  the  Secretary  of  Defense  must  make  when  deter- 
mining whether  to  waive  the  Buy  American  Act  under  current  law,  modifications 
to  10  U.S.C.  2534,  which  includes  specific  restrictions  on  DOD  purchases,  and  a 
change  to  utilization  of  the  "substantial  transformation  test"  for  determining  wheth- 
er information  systems  and  components  are  "American." 

The  changes  in  10  U.S.C.  2533  reflect  in  most  cases  what  is  current  practice.  Two 
provisions  DOD  believes  are  critical  to  spell  out  are  the  addition  of  specific  language 
requiring  the  Secretary  to  consider:  (1)  the  need  to  ensure  DOD  has  access  to  the 
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latest  state-of-the-art  commercial  technology;  and,  (2)  the  need  to  enhance  the  na- 
tional technology  employment  base.  What  this  means  is  that  the  Secretary  will 
clearly  be  authorized  to  waive  the  Buy  American  Act  if  it  would  mean  we  could  not 
otherwise  get  the  best  equipment  for  our  troops,  or  if  it  meant  that  we  would  lose 
jobs. 

The  changes  in  10  U.S.C  2534  are  designed  to  consolidate  the  existing  restric- 
tions. In  addition,  the  language  is  changed  to  authorize  the  Secretary  of  Defense  to 
restrict  purchases  of  these  specific  items  to  U.S.  sources,  but  does  not  require  him 
to  do  so. 

INTERNAL  DOD  INITIATIVES 

While  DOD  has  concentrated  over  the  past  year  on  getting  legislative  changes,  we 
have  not  been  idle  internally.  We  formed  two  process  action  teams  (PATs),  composed 
of  a  cross-functional,  cross-service,  and  cross-agency  mix  of  individuals. 

EC/ECC  (ELECTRONIC  COMMERCE/ELECTRONIC  DATA  INTERCHANGE 

The  first  PAT  developed  a  time-phased  plan  for  the  implementation  of  a  standard 
Electronic  Commerce/Electronic  Data  Interchange  (EC/EDI)  system  for  DOD  small 
purchases.  The  plan  provides  for  the  establishment  of  uniformity  throughout  DOD 
in  terms  of  the  interface  with  industry,  and  utilizes  commercially  available  software 
for  processing  contract  actions  under  the  small-purchase  threshold.  This  system  will 
allow  vendors  to  connect  with  a  commercial  Value  Added  Network  of  their  choice 
that  will  access  the  entire  DOD  system,  and  provide  data  to  vendors  on  all  planned 
purchases.  It  will  also  enable  vendors  to  provide  quotes  and  the  Government  to 
make  an  award  electronically.  Procedures  to  provide  for  electronic  payment  are  also 
being  worked. 

Individual  systems  already  in  place  in  the  Services  and  DLA  have  shown  tremen- 
dous improvements  in  productivity,  lower  item  prices,  and  greater  small  business 
participation.  DOD- wide  implementation  began  on  January  31,  1994.  Within  6 
months,  154  DOD  purchasing  activities  can  be  making  small  purchases  using  EC/ 
EDI.  At  the  end  of  1  year,  these  figures  rise  to  220  purchasing  activities.  By  the 
completion  of  the  2  year  period,  249  purchasing  sites,  responsible  for  in  excess  of 
80  percent  of  DOD's  small  purchases,  can  be  utilizing  EDI  systems. 

While  DOD  is  moving  ahead  with  its  EC  contracting  effort,  it  is  fully  supporting 
the  government-wide  EC  initiative  that  was  initiated  by  the  President  on  October 
26,  1993.  Under  the  direction  of  the  Administrator  of  the  Office  of  Federal  Procure- 
ment Policy,  DOD  and  the  General  Services  Administration  are  chairing  the  effort. 
Eventually,  the  government-wide  program  will  result  in  a  system  that  will  permit 
vendors  to  access  a  system,  through  a  single  point  of  entry  that  will  permit  on-line 
electronic  contracting  on  a  government-wide  basis,  including  DOD. 

SPECIFICATIONS  AND  STANDARDS 

The  second  PAT  is  addressing  the  issue  of  military-unique  product  and  process 
specifications  and  standards.  This  issue  is  one  of  the  most  difficult  and  complex  is-  j 
sues  facing  the  Department.  The  team  was  tasked  to  analyze  why  government  speci-  ! 
fications  and  standards  continue  to  be  preferred  despite  the  current  legislative  and 
policy  preference  for  commercial  standards.  They  have  developed  a  plan  to  imple- 
ment a  preference  for  commercial  and  performance  standards  and  specifications,  un- 
less a  government-unique  product  specification  or  process  standard  is  the  only  prac- 
tical alternative  to  ensure  a  product  or  service  will  meet  the  user's  needs.  The  PAT's  \ 
draft  report,  which  includes  a  detailed  and  forward-thinking  plan  of  action,  is  being 
circulated  within  DOD  for  comment.  The  final  report  should  be  completed  by  the 
end  of  February. 

Let  me  say,  Mr.  Chairman,  that  throughout  this  process  of  developing  a  frame- 
work for  reengineering  the  acquisition  system,  the  concerns  of  small  businesses 
have  been  paramount.  Small  businesses  not  only  disproportionately  feel  the  loss  of 
business  revenue  as  a  result  of  DOD's  downsizing,  but  also  the  unique  burdens 
placed  on  government  suppliers.  They  least  of  all  can  afford  to  bear  the  spillover 
of  the  additional  overhead  costs  of  doing  business  with  the  Government  onto  their 
commercial  products — the  additional  employees  to  ensure  compliance,  lawyers  to  ex- 
plain government-unique  laws  and  regulations,  and  the  legal  risks  associated  with 
an  inadvertent  failure  to  comply  with  a  rule  foreign  to  commercial  business  practice, 
but  required  when  selling  to  DOD.  We  must  do  everything  in  our  power  to  remove 
these  burdens. 
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CONCLUSION 

Acquisition  Reform  will  be  a  continuing  effort  focused  on  process  improvement. 
The  legislation  we  have  asked  of  the  Congress  is  only  the  first  step  in  our  process. 
As  it  evolves  we  may  need  additional  help.  But  the  key  in  all  of  our  efforts  should 
be  the  principle  embraced  by  the  National  Performance  Review  of  providing  the  line 
manager/supervisor  with  as  much  authority  as  possible  to  do  her/his  job  within  the 
confines  of  broadly  stated  policy  objectives.  We  have  very  good,  smart,  people.  Help 
us  give  them  the  tools  they  need  to  do  their  job  in  today's  fast  paced  technological 
environment. 

The  people  within  DOD  know  the  acquisition  process  must  change.  We  need  a 
new  way  of  looking  at  the  acquisition  process — one  that  will  embolden  DOD  employ- 
ees to  look  for  new,  more  efficient  and  effective  ways  to  husband  taxpayer  resources 
while  protecting  national  security  interests.  Legislative  changes  will  be  the  catalyst 
that  DOD  employees  need  to  see  that  this  time  we  are  serious  about  acquisition  re- 
form. 

Statement  of  Roger  Johnson,  Administrator  of  General  Services 

Chairman  Glenn,  Chairman  Nunn,  and  members  of  the  Senate  Committee  on 
Governmental  Affairs  and  the  Senate  Committee  on  Armed  Services,  thank  you  for 
inviting  me  to  testify  on  S.  1587  and  acquisition  reform. 

Ten  years  ago,  Congress  effected  a  comprehensive  overhaul  of  government  pro- 
curement legislation  to  remedy  perceived  unfairness  in  the  procurement  process. 
The  Competition  in  Contracting  Act  ("CICA")  created  the  statutory  framework  to 
make  government  procurement  open  to  all  and  I  think  that  CICA  largely  achieves 
that  laudable  goal. 

Ten  years  in  the  procurement  cycle  represents  many  generations  of  products.  In 
the  computer  industry,  the  industry  with  which  I  am  most  familiar,  new  prototypes 
appear  every  6  months.  In  response  to  rapidly  changing  marketplaces  and  new 
needs,  private  industry  has  developed  and  employs  procurement  processes  suited  for 
specific  products  and  needs.  The  government's  procurement  processes,  however, 
have  not  kept  pace  with  market  changes  and  private  industry  practices.  From  the 
perspective  of  a  former  Fortune  500  company  CEO,  I  believe,  it  is  high  time  that 
the  government  refined  and  modernized  its  procurement  methods. 

S.  1587  includes  a  number  of  significant  changes  that  I  believe  will  begin  the  im- 
portant process  of  streamlining  procurement  law  and  narrowing  the  gap  between 
public  and  private  procurement  practices.  By  raising  the  simplified  acquisition 
threshold  from  $25,000  to  $100,000  and  facilitating  the  purchase  of  commercially 
available  items,  S.  1587  will  significantly  improve  the  efficiency  of  Federal  purchas- 
ing and  make  government  cost  less  and  work  better. 

In  my  view,  however,  there  is  more  room  for  improvement  and  rather  than  com- 
menting on  the  many  worthwhile  features  of  S.  1587,  I  would  like  to  speak  about 
additions  to  the  bill.  The  additions  I  propose  are  intended  to  build  on  a  system  that 
works  well  for  certain  procurements  but  works  very  badly  for  others.  My  sugges- 
tions refine  the  fundamentally  sound  CICA  framework  and  gives  the  contracting 
community  the  tools  it  needs  to  be  responsive  to  variations  among  markets  and 
products. 

NPR 

Last  summer  I  worked  closely  with  the  National  Performance  Review  team  that 
examined  the  government's  procurement  processes.  The  NPR  procurement  reform 
team  made  a  number  of  constructive  recommendations,  several  of  which  have  been 
incorporated  in  S.  1587.  I  wish  to  draw  the  Senate's  attention  to  some  additional 
recommendations  that  I  believe  will  advance  two  important  NPR  themes:  encourag- 
ing innovation  and  streamlining  existing  processes. 

ENCOURAGING  INNOVATION— TEST  AUTHORITY 

The  NPR  generated  a  number  of  excellent  suggestions  for  improving  government 
procurement.  I  do  not  believe,  however,  that  the  NPR  suggestions  represent  the  uni- 
verse of  good  ideas.  In  fact,  I  believe  that  as  the  spirit  of  reinvention  continues, 
many  more  innovative  procurement  reform  suggestions  will  surface  that  will  further 
streamline  and  economize  government  purchasing. 

I  believe  that  it  is  imperative  that  as  good  ideas  emerge  that  they  be  tested.  Con- 
gress can  then  review  the  results  and  consider  whether  changes  in  law  are  war- 
ranted. In  order  to  accomplish  this  thoughtful  transformation  of  procurement  law, 
I  ask  the  Senate  to  grant  the  executive  branch  general  authority  to  test  innovative 
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procurement  methods.  In  addition,  I  ask  the  Senate  to  authorize  by  statute  specific 
pilot  programs  as  part  of  S.  1587. 

GSA  is  in  the  process  of  finalizing  two  proposals  for  conducting  demonstration 
programs  in  the  information  technology  area.  The  pilot  programs  will  focus  on  gen- 
erating greater  industry  and  customer  input,  improving  quality  without  increasing 
cost,  and  reducing  the  lead  time  and  administrative  costs  of  the  procurement  proc- 
ess. We  are  coordinating  development  of  our  pilots  with  OFPP  and  expect  to  present 
them  for  your  consideration  within  the  next  few  weeks. 

STREAMLINING  EXISTING  PROCESSES' — PARALLEL  CONTRACTS 

For  certain  critical  items,  relying  on  one  supplier  puts  the  government  at  consid- 
erable risk  of  supply  shortages. 

Congress  should  authorize  agencies  to  award  parallel  contracts  (i.e.,  award  con- 
tracts to  more  than  one  contractor).  For  example,  a  solicitation  could  State  that  two 
contracts  would  be  awarded,  split  60  percent  to  the  lowest  priced  bidder  and  40  per- 
cent to  the  next  lowest  priced  bidder. 

In  addition  to  providing  the  government  with  a  guarantee  of  continuous  supply 
of  critical  items,  parallel  contracts  encourage  performance  competition  among 
awardees  because  an  awardee  knows  that  others  are  immediately  available  to  sat- 
isfy the  government's  needs.  Finally,  parallel  contracts  save  the  government  money 
and  time  by  obviating  the  need  for  conducting  a  separate  competition  when  a  supply 
shortage  arises  or  if  a  contractor  is  unable  to  perform. 

TWO  PHASE  COMPETITIVE  SOURCE  SELECTION 

Current  law  requires  agencies  to  consider  price  in  establishing  the  competitive 
range  when  conducting  negotiated  procurements.  The  law  also  requires  that  the 
government  must  consider  all  proposals  that  fall  within  the  competitive  range.  For 
many  procurements,  this  system  works  well,  but  in  certain  cases  such  as  for  the  de- 
sign and  construction  of  buildings  ("design-build"  contracts),  the  system  creates 
problems  for  both  prospective  offerors  and  the  government. 

For  projects  like  design-build,  the  potential  offeror  must  often  perform  a  substan- 
tial amount  of  design  work  before  it  can  put  a  price  on  its  proposal.  The  high  cost 
of  competing  for  these  contracts,  combined  with  the  government's  obligation  to  con- 
sider all  reasonable  proposals  submitted  puts  a  high  cost  on  potential  offerors  and 
imposes  a  heavy  burden  of  review  for  contracting  officers. 

A  two  phase  process  that  focuses  on  qualifications  and  concepts  in  the  first  phase 
and  limits  competition  in  the  second  phase  to  a  specified  number  of  contractors  will 
allow  contractors  to  control  expenses  in  the  first  stage  and  assure  that  contractors 
that  prepare  proposals  have  a  realistic  chance  of  being  selected.  Such  a  process  will 
allow  contracting  officers  to  focus  on  a  limited  number  of  proposals.  With  planned 
reductions  in  the  federal  workforce,  creating  a  process  that  operates  with  less  paper- 
work and  fewer  manpower  requirements  is  both  prudent  and  necessary. 

MULTTYEAR  CONTRACTS 

Under  current  law,  the  government  cannot  enter  into  multiyear  contracts  or  con- 
tracts that  cross  fiscal  years  without  express  statutory  authority. 

Although  multiyear  contracts  may  not  be  appropriate  for  all  contracts,  agencies 
need  the  flexibility  to  enter  into  multiyear  contracts  when  appropriate  (e.g.,  to  main- 
tain continuity  of  service  or  to  avoid  the  high  cost  of  familiarizing  a  new  contractor 
with  the  government's  requirements).  Under  these  circumstances,  multiyear  con- 
tracts can  produce  lower  contract  prices  by  providing  contractors  with  stability  of 
work  over  a  period  of  years  and  reduce  agencies'  administrative  costs  by  reducing 
the  number  of  contract  actions  to  be  processed. 

Another  problem  with  current  law  is  the  prohibition  against  contracts  for  service 
contracts  that  cross  fiscal  years  (e.g.,  trash  collection  and  lawn  maintenance).  Tech- 
nically, all  such  on-going  service  contracts  must  end  on  September  30.  This  rule  cre- 
ates an  enormous  paperwork  burden  for  contracting  officials.  At  the  end  of  each  fis- 
cal year,  contracting  officials  must  modify  every  federal  contract  to  address  funding 
for  the  new  fiscal  year  contract  period. 

Agencies  should  be  given  relief  from  these  sources  of  unnecessary  paperwork.  We 
simply  do  not  have  the  manpower  or  resources  to  spare. 

CONTRACTING  PROCEDURES  FOR  THE  CONTINUED  OCCUPANCY  OF  LEASED  OFFICE  SPACE 

When  the  government  leases  space,  it  often  has  to  customize  the  space  to  meet 
agency  requirements  before  moving  in  (e.g.,  installing  telecommunications  systems, 
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configuring  the  space  to  meet  the  agency's  needs  or  making  alterations  to  make  the 
building  accessible  to  people  with  disabilities).  These  changes  constitute  a  signifi- 
cant investment  of  time,  labor,  and  money. 

Under  current  law,  the  government  must  conduct  a  new  competition  when  a  lease 
expires  despite  the  fact  that  when  the  costs  of  relocating  an  agency  and  modifying 
new  space  are  considered,  the  incumbent  lessor  has  a  significant  advantage  over 
other  competitors. 

In  light  of  the  cost  of  conducting  these  procurements  and  their  often  foreseen  out- 
comes, I  ask  the  Senate  to  include  in  S.  1587  a  provision  that  would  authorize  exec- 
utive agencies  to  use  other  than  competitive  procedures  for  the  acquisition  of  space 
when  an  agency  has  a  continuing  need  for  space,  the  current  space  meets  the  agen- 
cy's need,  and  the  incumbent  lessor  is  willing  to  provide  that  space  at  a  fair  market 
price.  Use  of  this  authority  would  be  subject  to  the  normal  justification  and  approval 
process  that  applies  when  using  other  than  full  and  open  competition  procedures. 

SIMPLIFIED  PROCEDURES  FOR  SMALL  LEASES  OF  REAL  PROPERTY 

Long  ago,  Congress  realized  that  the  full  panoply  of  procedural  requirements  are 
not  cost-justified  for  small  purchases.  Congress  translated  this  conclusion  into  law 
by  permitting  the  use  of  simplified  procedures  for  purchases  below  a  certain  dollar 
threshold.  While  the  small  purchase  rules  apply  to  leases  of  real  property,  as  a  prac- 
tical matter,  they  offer  little  relief  because  leases  are  generally  entered  into  for  a 
period  of  years  and  the  aggregate  value  of  these  leases  exceeds  the  simplified  acqui- 
sition threshold  in  virtually  every  case. 

I  hope  you  will  agree  that  the  complex  and  costly  administrative  steps  of  conduct- 
ing a  full-scale  competition  for  the  lease  of  small  blocks  of  space  create  undue  delay, 
entail  needless  complexity,  and  add  avoidable  costs.  GSA  asks  that  Congress  estab- 
lish a  threshold  for  the  use  of  simplified  procedures  for  leases  of  real  property. 

GSA  recommends  a  threshold  of  $100,000  per  annum  in  rent  or  approximately 
10,000  square  feet  of  space.  (10,000  square  feet  would  typically  house  30  to  40  em- 
ployees.) Since  sixty  percent  of  GSA's  leases  (representing  9  percent  of  GSA's  annual 
lease  payments)  have  an  annual  rent  falling  below  the  $100,000  threshold,  creating 
a  threshold  for  simplified  lease  purchases  would  provide  us  with  significant  relief 

COOPERATIVE  PURCHASING 

Under  current  law,  the  federal  government  cannot  enter  into  cooperative  agree- 
ments with  state  and  local  governments  either  to  purchase  off  each  others'  contracts 
or  to  consolidate  their  purchasing.  It  makes  eminent  sense  to  permit  reciprocal  use 
of  contracts  and  to  consolidate  government  procurement  actions  not  only  to  maxi- 
mize the  economic  advantage  of  volume  buying  but  also  to  eliminate  duplicative  pro- 
curement efforts.  One  example  well  illustrates  why  the  law  should  be  changed. 

The  state  of  New  York  constructed  a  veterans  home  on  the  federal  Department 
of  Veterans  Affairs  (VA)  Medical  Center  site  in  Albany.  The  site  provides  veterans 
with  convenient  access  to  both  VA  and  state  medical  facilities.  The  VA  and  the  state 
of  New  York  each  enter  into  separate  contracts  for  such  services  as  snow  removal, 
trash  collection,  and  laundering.  This  redundancy  of  effort  could  be  avoided  by  al- 
lowing the  VA  and  the  state  to  capture  the  manpower  and  the  cost  efficiencies  of 
combining  their  procurement  needs. 

CONCLUSION 

Without  question,  the  changes  that  S.  1587  proposes  will  significantly  improve  the 
government's  procurement  processes.  The  issues  I  have  addressed  today — encourag- 
ing innovation  in  procurement  and  streamlining — are  fully  consistent  with  S.  1587's 
reform  spirit  and  I  hope  the  Senate  will  give  them  favorable  consideration. 

I  heartily  urge  the  Senate  to  pass  S.  1587  and  commend  the  Senate  for  their  ear- 
nest efforts  in  addressing  procurement  reform. 

Prepared  Statement  of  Robert  P.  Murphy 

Good  afternoon  Chairman  Glenn,  Chairman  Nunn,  Senator  Roth,  Senator  Thur- 
mond, and  Members  of  the  Committees: 

I  am  pleased  to  be  here  today  to  discuss  S.  1587,  the  Federal  Acquisition  Stream- 
lining Act,  a  bill  to  simplify  and  streamline  the  government  procurement  process. 
We  strongly  support  this  effort.  Except  for  the  testing  provisions,  we  believe  the  bill 
represents  an  important  reform  in  the  way  the  government  buys  its  goods  and  serv- 
ices. 
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I  would  like  to  focus  today  on  what  we  see  as  the  key  issues  facing  us  as  we  move 
to  reform  the  procurement  system  and  how  they  are  addressed  by  this  bill. 

By  virtually  any  measure,  the  government's  system  of  buying  goods  and  services 
does  not  work  well.  Over  the  years,  our  Office  has  issued  numerous  reports  disclos- 
ing problems  in  virtually  every  phase  of  the  acquisition  process.  We  need  fundamen- 
tal change  in  all  aspects  of  our  approach  to  what  we  buy,  how  we  buy,  and  how 
we  ensure  we  get  what  we  pay  for,  if  we  are  to  obtain  the  goods  and  services  we 
need  as  efficiently  and  effectively  as  possible. 

There  currently  are  a  number  of  proposals  to  reform  and  simplify  procurement, 
including  those  made  by  the  Section  800  Panel,  the  Administration,  in  both  the  Na- 
tional Performance  Review  and  in  comments  on  proposed  legislation,  and  in  several 
bills  pending  in  Congress,  including  S.  1587.  All  of  these  proposals  contain  sound 
elements  on  which  there  is  broad  agreement,  such  as  facilitating  and  expanding  the 
acquisition  of  commercial  products,  and  raising  the  threshold  under  which  sim- 
plified acquisition  procedures  may  be  used.  These  specific  proposals  come  at  a  time 
when  the  compelling  need  to  address  budget  deficits  of  historic  proportions  has  cre- 
ated intense  pressure  to  make  government  more  effective  and  less  costly.  Also, 
changes  in  the  world's  security  and  economic  environments  are  causing  us  to  reex- 
amine our  spending  priorities.  We  believe  that  the  ingredients  to  make  procurement 
reform  happen  are  present. 

In  our  view,  three  fundamental  principles  should  guide  our  efforts  to  reform  the 
system: 

1.  Buy  smarter.  We  need  to  eliminate  requirements  that  impede  our  ability  to 
take  advantage  of  the  best  industry  has  to  offer.  The  government  must  rely  on  the 
commercial  marketplace  to  the  greatest  extent  possible. 

2.  Simplify.  We  need  to  reduce  significantly  the  complexity  of  the  current  system. 
Simplification  will  allow  us  to  maximize  the  use  of  diminishing  government  re- 
sources. 

3.  Manage  better.  We  need  substantial  improvements  in  how  we  manage  the  pro- 
curement process,  including  making  the  necessary  investments  in  people  and  sys- 
tems. 

With  the  exception  of  a  few  provisions,  such  as  those  that  would  modify  current 
testing  requirements,  we  believe  that  Senate  bill  1587  will  do  much  to  further  these 
principles. 

1.  BUY  SMARTER 

Contractors  have  told  us  that  the  current  system  can  deter  participation  in  the 
federal  marketplace  because  it  imposes  a  number  of  requirements  that  do  not  apply 
in  the  commercial  world.  The  commercial  marketplace,  governed  for  the  most  part 
by  the  Uniform  Commercial  Code,  affords  a  commercial  firm  considerable  flexibility 
in  establishing  the  buyer-seller  relationship.  Like  the  government,  a  commercial 
buyer  that  sets  out  to  purchase  a  product  or  service  is  interested  in  obtaining  qual- 
ity at  a  fair  price,  and  will  seek  to  negotiate  those  terms  that  are  necessary  to  satis- 
fying these  objectives.  This  is  the  essence  of  the  buyer-seller  relationship.  We  think 
it  would  be  rare,  however,  that  a  commercial  buyer  also  would  stipulate  how  a  prod- 
uct should  be  carried  to  market  or  seek  assurance  that  the  manufacturer  has  com- 
plied with  the  Federal  Clean  Air  and  Clean  Water  Acts.  Yet,  that  is  only  a  small 
part  of  what  we  demand  of  firms  that  do  business  with  the  government. 

In  recent  work  by  our  Office,  contractors  told  us  that  recordkeeping  and  other  gov- 
ernment requirements  increase  what  the  government  pays  for  goods  and  services. 
The  companies  we  spoke  with,  all  of  which  do  some  business  with  the  government, 
universally  either  established  separate  administrative  organizations  for  their  com- 
mercial and  government  business  or  added  staff  to  handle  government-unique  re- 
quirements. 

Another  factor  is  the  impact  of  detailed  government  specifications.  Detailed  speci- 
fications have  their  place,  of  course,  when  the  government  buys  truly  unique  and 
complex  items  for  which  there  are  no  commercial  counterparts,  such  as  weapons 
systems.  In  some  cases,  however,  the  use  of  detailed  design  specifications,  instead 
of  functional  or  performance  specifications,  can  eliminate  from  consideration  widely 
used  commercial  alternatives  and  deter  participation  in  the  federal  market  by  com- 
mercial firms. 

Another  requirement  that  may  deter  some  firms  from  doing  business  with  the 
government  is  the  Truth  in  Negotiations  Act,  which  often  is  cited  as  an  obstacle  to 
participation  in  the  federal  market.  The  Act  is  intended  to  put  the  government  on 
an  equal  footing  with  vendors  in  sole-source  negotiations.  It  provides  a  basis  for  en- 
suring that  the  government  pays  reasonable  prices  when  competition  is  not  avail- 
able by  requiring  a  vendor  to  provide  certified  cost  or  pricing  data.  Some  companies, 
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however,  do  not  have  accounting  systems  capable  of  producing  cost  or  pricing  data 
and  are  unwilling  to  accept  government  business  on  these  terms.  Two  major  United 
States  firms  recently  told  us  that  they  refuse  to  do  business  with  the  government 
if  it  means  having  to  provide  certified  cost  or  pricing  data  or  comply  with  govern- 
ment accounting  requirements. 

In  short,  the  way  in  which  the  government  buys  goods  and  services  must  be 
changed  to  promote  the  use  of  commercial  products  and  enhance  the  accessibility 
of  the  federal  marketplace  to  all  commercial  providers  if  we  are  to  succeed  in  im- 
proving the  efficiency  of  government. 

We  believe  that  S.  1587  will  make  the  government  a  smarter  buyer.  It  should  pro- 
mote competition,  which  is  the  best  assurance  of  reasonable  prices.  The  bill,  which 
would  apply  to  a  broad  class  of  commercial  items,  expands  the  use  of  commercial 
items,  promotes  conformity  with  commercial  practices,  enhances  the  accessibility  of 
the  federal  marketplace  to  commercial  firms,  and  provides  a  means  to  assess  price 
reasonableness  when  competition  is  not  available  for  commercial  products. 

COMMERCIAL  ITEM  DEFINITION 

The  bill  defines  commercial  items  as  property  used  in  the  course  of  normal  busi- 
ness operations  for  other  than  governmental  purposes,  including  existing,  new,  or 
in  some  cases  modified  products,  if  the  modifications  are  minor  or  are  of  a  type  cus- 
tomarily available  in  the  commercial  marketplace.  It  also  includes  incidental  serv- 
ices, such  as  installation  and  maintenance.  We  would  support  adding  leased  prop- 
erty to  the  definition  of  commercial  items. 

SPECIFICATIONS 

I  spoke  earlier  of  the  problem  of  detailed  government  specifications.  Section  8002 
of  S.  1587  addresses  this  problem  by  establishing  a  clear  preference  for  the  acquisi- 
tion of  commercial  items  and  requiring  that  agencies,  to  the  maximum  extent  prac- 
ticable, use  functional,  performance  or  other  specifications  that  can  be  satisfied  by 
commercial  items.  To  satisfy  these  objectives,  agencies  will  be  required  to  conduct 
preliminary  market  research  to  identify  commercial  or  nondevelopmental  items  that 
could  meet  their  needs  before  developing  new  government  specifications  or  issuing 
a  solicitation. 

GREATER  CONSISTENCY  WITH  COMMERCIAL  PRACTICES 

Other  provisions  of  S.  1587  establish  a  special  regime  for  the  procurement  of  com- 
mercial items  that  is  more  consistent  with  commercial  practice.  These  provisions, 
for  example,  require  the  development  and  use  of  standardized  contracts  consistent 
with  commercial  practice,  provide  for  the  use  of  the  contractor's  quality  assurance 
system  and  commercial  warranties  in  lieu  of  specialized  government  requirements, 
and  provide  specific  authority  for  agencies  to  require  demonstrated  market  accept- 
ance as  a  selection  criterion.  In  addition,  S.  1587  would  exempt  commercial  item 
procurements  from  a  number  of  statutory  requirements  that  are  inconsistent  with 
commercial  practice. 

TINA  Exemption 

Section  1204  and  1251  of  S.  1587  would  provide  a  special  exemption  for  commer- 
cial items  from  the  requirement  for  certified  cost  or  pricing  data  contained  in  the 
Truth  in  Negotiations  Act.  These  sections  would  allow  a  commercial  vendor  to  sub- 
mit commercial-type  information,  such  as  information  on  prior  sales,  in  lieu  of  cer- 
tified cost  or  pricing  data.  If  the  information  is  adequate  to  determine  price  reason- 
ableness, the  contracting  officer  may  exempt  the  acquisition  from  the  requirement 
for  certified  cost  or  pricing  data.  The  information  would  be  subject  to  audit,  and  the 
J  government  would  be  entitled  to  a  price  reduction  if  the  information  ultimately 
proved  to  be  materially  inaccurate  or  misleading. 

We  believe  strongly  that  the  government  should  have  effective  means  to  assure 
the  reasonableness  of  prices  that  arise  from  sole-source  negotiations.  We  also  recog- 
!     nize,  however,  that  the  best  assurance  of  reasonable  prices  is  in  obtaining  competi- 
i     tion.  On  balance,  we  believe  the  middle  ground  represented  in  S.  1587,  providing 
I     for  the  submission  of  information  that  should  be  available  to  most  commercial  firms 
I     in  lieu  of  costs  or  pricing  data,  represents  a  reasonable  compromise  between  the 
need  to  assure  price  reasonableness  and  the  need  to  remove  obstacles  to  participa- 
|     tion  in  the  government  market  by  commercial  firms.  In  this  regard,  however,  we 
question  whether  the  bill's  price  reduction  provision  might  not  lead  to  unnecessary 
litigation  and  administrative  costs.  A  price  reduction  requirement  with  new  stand- 
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ards  and  language  could  further  complicate  an  already  complex  area.  In  our  view, 
as  long  as  the  government  retains  the  right  to  audit  the  information  submitted,  we 
should  be  able  to  determine  whether  the  new  system  is  working  as  intended  or 
whether  there  are  systemic  deficiencies  that  require  consideration  of  different  ap- 
proaches. 

In  short,  we  believe  that  the  commercial  item  provisions  of  S.  1587  will  contribute 
greatly  to  making  the  government  marketplace  more  attractive  to  commercial  firms 
and  enhance  the  government's  ability  to  acquire  and  use  commercial  products. 

2.  SIMPLIFY 

There  is  broad  agreement  that  the  acquisition  system  is  overly  complex  and  in 
need  of  simplication  and  streamlining.  Over  the  years,  efforts  to  address  problems 
in  the  procurement  system  have  led  to  the  enactment  of  many  new  laws  intended 
to  assure  the  fairness  and  integrity  of  the  system,  and  to  ensure  that  the  prices  the 
government  pays  are  fair  and  reasonable.  There  has  been,  in  addition,  an  expansion 
in  legislation  reflecting  the  judgment  that  the  power  of  public  purchasing  should 
contribute  to  the  accomplishment  of  other  important  national  objectives  beyond  the 
procurement  of  goods  and  services. 

We  have  supported  many  of  these  laws.  We  have  a  strong  interest  in  all  of  these 
objectives.  The  price  we  pay  for  trying  to  do  all  of  these  things  through  government 
procurement,  however,  is  an  overly  complex  system  for  buying  goods  and  services. 
The  Section  800  Panel  identified  more  than  600  laws  that  affect  procurement.  As 
the  President's  Blue  Ribbon  Commission  on  Defense  Management  described  it  in 
1986,  "the  legal  regime  for  defense  acquisition  is  today  impossibly  cumbersome." 

The  most  streamlined  procurement  procedures  currently  available  to  the  govern- 
ment are  those  used  for  small  purchases.  All  of  the  current  reform  initiatives  rec- 
ommend expanding  the  use  of  these  procedures  to  reduce  contract  paperwork,  delays 
in  awards,  and  costs,  as  well  as  to  speed  product  delivery.  S.  1587  proposes  (1)  in- 
creasing the  small  purchase  threshold  from  $25,000  to  $100,000,  (2)  reserving  for 
small  business  any  contract  award  with  an  expected  price  below  the  threshold,  (3) 
maintaining  existing  notice  thresholds  and  (4)  exempting  any  procurement  below 
the  threshold  from  various  statutes.  We  would,  in  addition,  support  the  Administra- 
tion's request  that  procurements  of  less  than  $2500  be  exempted  from  the  require- 
ments of  the  Buy  American  Act. 

We  agree  that,  if  effectively  implemented,  raising  the  small  purchase  and  small 
business  reserve  thresholds  offers  advantages.  Higher  thresholds  can  significantly 
reduce  the  time  and  administrative  costs  associated  with  the  vast  majority  of  gov- 
ernment contract  actions.  For  example,  a  $100,000  threshold  implemented  govern- 
ment-wide would  cover  99.2  percent  of  all  contract  actions  while  affecting  only  16 
percent  of  government  contract  dollars.  Procurements  under  simplified  procedures 
often  can  be  completed  within  1  to  5  days  at  an  average  cost  of  only  a  few  hundred 
dollars  or  less.  In  contrast,  in  1978,  GSA  estimated  the  average  time  and  adminis- 
trative cost  of  conducting  a  competitive  procurement  requiring  issuance  of  a  solicita- 
tion, synopsis  in  the  Commerce  Business  Daily,  evaluation  of  offers,  and  writing  a 
contract  to  be  about  six  months  and  $12,000.  Sixteen  years  later,  the  administrative 
costs  would  no  doubt  exceed  the  $12,000  average. 

While  we  support  raising  the  small  purchase  threshold,  we  are  concerned  that 
small  purchases  may  not  receive  the  management  attention  needed  to  ensure  that 
abuses  are  avoided.  Flexibility  and  limited  oversight  characterize  small  purchase 
buying  today.  Studies  by  DOD  have  shown  contracting  activities  paid  more,  in  some 
cases,  for  commercial  items  using  small  purchase  procedures  than  the  small  items 
cost  under  GSA  Multiple  Award  Schedule  contracts.  Raising  the  threshold  may  in- 
crease the  pressure  on  government  buyers  to  "split"  requirements  to  avoid  the 
delays  and  expense  associated  with  contract  solicitation  and  award.  It  will  be  impor- 
tant that  agencies  manage  their  use  of  these  procedures  effectively  to  avoid  abuses. 

ELECTRONIC  COMMERCE 

On  October  26  of  last  year,  the  President  established  an  electronic  commerce  ini- 
tiative for  the  executive  branch.  Based  on  preliminary  work,  we  are  encouraged  by 
the  initial  work  done  by  the  Electronic  Commerce  Commission  established  to  carry 
out  this  initiative.  We  understand  that  the  commission  expects  to  define  the  archi- 
tecture for  government-wide  EDI  next  month  and  provide  some  initial  capability  by 
October. 

We  believe  that  automated  technologies  can  play  a  key  role  in  improving  the  gov- 
ernment's business  operations  and  processes,  including  procurement  of  products  and 
services.  A  standardized,  government-wide  automated  system  of  notices  and  awards 
can  offer  greater  public  visibility  and  access  to  government  procurement  opportuni- 
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ties  and  enhance  the  government's  ability  to  monitor,  evaluate,  and  improve  its  pur- 
chasing practices.  Properly  implemented,  such  a  system  can  accelerate  the  contract- 
ing process  and  reduce  workload  for  both  the  government  and  contractors. 

Many  contracting  activities  already  use  automated  means  to  transmit  solicitation 
notices  for  publication  in  the  CBD.  These  automated  transmissions  eliminate  con- 
ventional mail  delays  and  the  number  of  days  needed  in  the  contract  award  process. 
Businesses  report  they  can  more  quickly  and  efficiently  search  an  automated  notice 
data  base  than  the  hard  copy  CBD  publication.  The  potential  benefits  of  eliminating 
paper  transactions  are  many:  the  need  for  clerks  to  handle  paper  and  enter  data 
can  be  minimized;  buyers  can  more  quickly  locate  and  compare  products,  services 
and  prices;  order  placement,  contract  administration,  and  payment  processes  can  be 
simplified  and  made  more  efficient. 

We  strongly  support  the  implementation  of  electronic  commerce  within  the  gov- 
ernment. The  use  of  electronic  processes  and  communications  can  reduce  the  work- 
load on  acquisition  personnel  and  greatly  accelerate  the  procurement  process  while 
enhancing  the  accessibility  of  the  federal  small  purchase  market  to  commercial  ven- 
dors. 

3.  MANAGE  BETTER 

Realizing  an  improved  procurement  system  will,  of  course,  require  more  than 
changing  the  procurement  laws.  Procurement  officials  must  do  a  better  job  of  man- 
agement, and  must  be  held  accountable  for  results. 

Our  work  over  many  years  demonstrates  that  the  procurement  system  too  fre- 
quently results  in  cost  overruns,  schedule  delays  and  performance  shortfalls.  As  re- 
cently as  one  month  ago,  we  testified  that  the  C-17  program  was  continuing  to  ex- 
perience cost,  schedule  and  performance  problems.  At  that  time,  we  noted  that  the 
current  $43  billion  estimate  to  acquire  120  aircraft  exceeded  the  prior  DOD  estimate 
for  210  aircraft  by  $1.3  billion,  delivery  schedules  had  slipped,  and  aircraft  were 
being  delivered  with  an  increasing  amount  of  unfinished  work  or  known  deficiencies 
that  required  correction  after  government  acceptance.  These  are  not  the  kinds  of  ob- 
servations one  makes  about  a  healthy  and  well-managed  program. 

In  our  report,  WEAPONS  ACQUISITION:  A  Rare  Opportunity  for  Lasting 
Change,1  we  attributed  many  of  these  problems  to  a  culture  in  which  greater  re- 
wards are  reserved  for  initiating  or  preserving  a  program  than  for  making  the  some- 
times harder  choice  not  to  proceed.  In  particular,  we  noted  that  there  are  incentives 
favoring  the  underestimation  of  costs  and  technical  difficulties  and  overstatement 
of  expected  capabilities  and  results.2  This  is  a  significant  factor  in  why  we  later  find 
systems  coming  in  over  cost,  behind  schedule,  and  with  performance  shortfalls. 

The  ultimate  responsibility  for  improving  government  management  rests  with  the 
President  and  his  leadership  team.  The  Congress  cannot  legislate  good  manage- 
ment, but  it  can  help  by  providing  the  tools  needed  to  achieve  that  objective  and 
by  requiring  accountability  for  management  results.  The  Administrations's  NPR 
proposals  to  improve  management  and  the  Government  Performance  and  Results 
i  Act,  passed  last  year,  are  a  significant  start  in  the  direction  of  improved  manage- 
ment. We  recognize  that  this  is  not  an  area  that  the  bill  addresses  directly;  however, 
the  simplification  and  enhanced  focus  on  commercial  buying  that  S.  1587  would 
bring  to  the  procurement  system  may  provide  added  tools  to  help  the  government 
operate  in  a  more  business-like  manner. 

One  final  observation  about  program  management:  Over  the  years,  we  have  found 
the  basic  principle  of  "fly  before  you  buy"  to  be  a  pivotal  management  tool  in  the 
successful  acquisition  of  large  systems.  As  you  know,  our  Office  has  long  supported 
independent  operational  testing  and  evaluation — conducted  as  early  as  possible  in 
the  acquisition  process — as  a  critical  management  control  for  program  improvement 
before  proceeding  with  the  production  of  costly  defense  systems.  We  believe  that  the 
|     testing  provisions  in  this  bill  move  away  from  that  principle,  and  would  likely  exac- 
1     erbate  the  problems  we  find  with  concurrent  development  and  production.  We  do 
j     not  support  the  testing  changes  in  the  bill. 

The  improved  framework  for  procurement  reflected  in  the  reforms  contained  in  S. 
j  1587  must  be  accompanied  by  investment  in  people  and  improvement  of  systems  in 
j  order  to  achieve  real  management  improvement.  As  we  change  the  system  to  em- 
|  phasize  commercial  products  and  more  business-like  buying  practices,  the  need  for 
well-trained  staff  will  become  more  critical.  The  changes  to  the  procurement  system 
proposed  in  this  bill  must  be  accompanied  by  a  commitment  for  the  training  needed 
i     to  support  effective  implementation. 


iGAO/NSIAD-QS-lS,  Dec.  1992. 
2  Id. 
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CONCLUSION 

We  believe  it  is  critical  to  any  procurement  reform  effort  that  it  focus  on  (1)  foster- 
ing intelligent  decisionmaking  that  takes  advantage  of  commercial  ingenuity  and  ex- 
pertise, (2)  streamlining  to  maximize  the  use  of  declining  resources,  and  (3)  manag- 
ing for  results  instead  of  process.  We  believe  that  S.  1587  will  make  an  important 
contribution  towards  achieving  needed  reforms. 

Prepared  Statement  of  Derek  J.  Vander  Schaaf 
Mr.  Chairman  and  Members  of  the  Committee: 

I  appreciate  the  opportunity  to  appear  before  you  today  to  participate  in  the  dis- 
cussion of  what  needs  to  be  done  to  improve  the  acquisition  system.  Much  can  be 
done  to  streamline  the  Government  procurement  process  and  adopt  more  efficient 
commercial  sector  business  practices  without  putting  the  taxpayers'  resources  at 
undue  risk. 

Exhaustive  efforts  have  been  undertaken  in  the  last  two  years  to  develop  a  na- 
tional policy  on  acquisition  reform.  The  initiatives  put  forth  in  the  Section  800 
panel,  the  intensive  policy  analysis  by  the  Deputy  Under  Secretary  of  Defense  for 
Acquisition  Reform,  S.  1587,  S.  1598,  and  various  other  legislative  proposals  rep- 
resent a  serious  commitment  to  achieving  this  goal.  The  Office  of  the  Inspector  Gen- 
eral, DOD,  has  been  a  proactive  participant  in  helping  shape  acquisition  reform  pol- 
icy and  we  appreciate  that  the  Department  ensured  our  views  were  fully  considered 
as  these  matters  were  reviewed  and  a  DOD  position  was  developed. 

Most  of  the  acquisition  reform  recommendations  in  the  Section  800  panel  study 
addressed  needed  reform  of  aging  statutes  and  cumbersome  regulations  that  outdate 
their  original  usefulness.  We  support  efforts  to  simplify  the  procurement  process  by 
eliminating  or  consolidating  many  of  the  existing  rules,  laws,  and  regulations.  In  a 
sense,  this  is  the  first  major  step  on  a  journey  that  will  require  a  cultural  change 
in  business  practices  for  the  Defense  acquisition  and  contractor  communities. 

The  challenge  facing  the  acquisition  community  is  how  to  obtain  a  major  portion 
of  military  products  and  services  from  the  commercial  sector  and  how  to  best  merge 
military  and  commercial  capacities  to  maintain  a  healthy  and  responsive  industrial 
base.  Many  of  the  acquisition  reform  efforts  are  directed  to  eliminating  the  obstacles 
to  the  integration  of  commercial  producers  and  the  producers  of  defense  products. 
Many  reform  measures  seek  to  make  it  easier  for  the  Government  to  participate  as 
any  other  buyer  in  the  marketplace.  In  doing  so,  traditional  acquisition  rules  may 
no  longer  apply,  this  phase  of  acquisition  reform  requires  a  new  set  of  ground  rules 
to  state  how  the  Government  will  participate  in  the  commercial  market.  Our  com- 
ments for  the  balance  of  this  testimony  will  focus  on  the  acquisition  reform  propos- 
als that  address  this  very  point. 

FINANCIAL  RISK  IN  PROCUREMENT 

There  can  and  should  be  significant  changes  in  the  DOD  acquisition  process.  How- 
ever, some  underlying  principles  of  Government  procurement  must  and  will  remain. 
For  example,  the  Government  will  always  want  to  buy  its  goods  and  services  at  the 
quality  and  performance  levels  specified  in  the  contract  and  at  fair  and  reasonable 
prices  and  the  Government  will  want  to  provide  an  opportunity  for  all  qualified  sup- 
pliers to  compete.  Our  audits  of  the  acquisition  system,  operating  under  rules  much 
more  stringent  than  those  being  proposed  for  commercial  acquisitions,  indicate  that 
DOD  procurements  present  enormous  financial  risks  because  of  the  sheer  number 
of  suppliers,  diversity  of  products  and  large  sums  being  expended.  In  the  area  of 
product  quality  alone,  the  Defense  Criminal  Investigative  Service  maintains  an  ac- 
tive caseload  that  averages  about  400  cases  per  year.  Much  of  the  fraud  involves 
product  substitution,  which  in  FY  1993  resulted  in  recovery  of  $55  million.  Past  au- 
dits of  product  quality  also  showed  high  levels  of  major  nonconformances  that  made 
the  products  unusable  for  intended  purposes.  Overpricing  of  defense  contracts  has 
been  a  consistent,  long  term  problem.  While  cost,  schedule  and  performance  prob- 
lems in  weapon  system  contracts  receive  considerable  publicity,  it  is  often  over- 
looked that  about  half  of  DOD  contracts  are  for  services,  not  hardware.  Contracting 
for  services  is  a  problem  area  throughout  the  Federal  Government.  For  example, 
abusive  use  of  task  order,  delivery  order  and  time-and-materials  contracts  led  to 
millions  of  dollars  in  waste  each  year.  The  point  is  that,  while  we  work  to  simplify 
the  acquisition  process,  we  need  to  maintain  the  internal  and  managerial  controls 
to  ensure  the  continued  integrity  of  the  reform  measures  and  to  minimize  financial 
risks. 

We  support  the  goal  of  fulfilling  as  many  Defense  needs  as  practicable  and  cost 
effective  with  commercial  products  and  accept  the  redefined  and  expanded  definition 
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of  a  commercial  product  or  service.  In  support  of  efforts  to  streamline  the  acquisition 
process,  we  endorse  the  simplified  acquisition  procedures  and  raising  the  Simplified 
Acquisition  Threshold  to  $100,000.  Other  streamlining  efforts  we  support  include 
the  use  of  electronic  commerce  and  electronic  data  interchange  and  proposed  regu- 
latory changes  that  will  allow  DOD  to  make  greater  use  of  acceptable  commercial 
specifications.  An  added  benefit  of  this  concept  is  that  the  responsibility  for  quality 
control  will  shift  to  the  contractor  who  will  have  to  comply  with  strict  international 
or  industry  product  quality  standards. 

We  recommend  that  the  following  acquisition  reform  measures  include  new  or  re- 
tain existing  statutory  language  that  provides  sound  managerial  and  internal  con- 
trols, protects  the  Government's  interest,  and  provides  the  necessary  oversight. 

AUDIT  RIGHTS/ACCESS  TO  RECORDS 

We  support  Section  2201  of  S.  1587  which  will  give  the  Government  a  three-year 
period  to  audit  contractor  records.  We  do  not  agree  with  a  related  proposal  to  ex- 
empt all  commercial  purchases  from  Title  10,  Section  2313  provisions  that  allow  ex- 
amination of  contractor  books  and  records.  These  provisions  would  not  apply  to 
fixed-price  commercial  purchases.  Government  audit  is  still  required  for  flexibility 
priced  commercial  buys  or  where  contractors  providing  commercial  items  are  receiv- 
ing progress  payments.  The  instances  in  which  the  Government  would  use  this 
audit  authority  would  be  rare  because  few  commercial  contracts  would  use  progress 
payments  or  be  flexibly  priced  (only  payments  for  partial  deliveries  are  likely  to  be 
used).  Also,  the  Government  needs  the  ability  to  verify  that  an  item  offered  and 
priced  as  a  commercial  item  meets  the  definition  of  a  commercial  item. 

PRICE  REDUCTION  PROVISION 

We  would  also  like  to  see  the  S.  1587,  Section  1204  price  reduction  provisions  re- 
tained in  the  statute.  The  Section  800  panel  study,  the  Administration  proposal  and 
Senate  bill  include  a  provision  for  a  price  reduction  and  return  of  any  overpayment, 
plus  interest  when  a  contractor  submitted  materially  inaccurate  or  misleading  infor- 
mation which  the  Government  used  to  support  a  determination  of  price  reasonable- 
ness. A  price  reduction  provision  would  also  make  Government  audits  of  contractor 
pricing  information  meaningful  by  providing  a  means  for  recovery  of  overpayments 
based  on  audit  results. 

PRESUMPTION  OF  PRICE  REASONABLENESS 

We  are  also  concerned  about  proposed  inclusion  in  S.  1587,  Section  1204,  by  the 
Administration  of  the  term  "mandatory  presumption  of  price  reasonableness,"  a  pre- 
sumption that  would  be  applied  to  commercial  items  purchased  competitively  or 
based  on  market  prices.  Such  exclusionary  language  is  unnecessary  if  the  commer- 
cial item  or  service  being  acquired  clearly  meets  the  commerciahty  criteria  nec- 
essary for  the  contracting  officer  to  accept  a  price  as  reasonable.  Contracting  officers 
will  need  to  determine  that  adequate  price  competition  exists  or  that  the  agreed- 
upon  price  was  based  on  prices  of  commercial  items  sold  in  sufficient  quantities,  it 
is  probable  that  for  sole-source  purchases  for  commercial  items  that  a  mandatory 
presumption  of  price  reasonableness  will  lead  contracting  officers  into  thinking  that 
they  need  not  perform  price  analysis,  even  when  an  analysis  is  needed  to  establish 
a  fair  and  reasonable  price.  Any  form  of  mandatory  presumption  of  price  reasonable- 
ness could  easily  be  interpreted  to  mean  "automatic  acceptance  of  price."  With  com- 
mercial items  being  so  broadly  defined,  a  mandatory  presumption  of  price  reason- 
ableness only  serves  to  limit  the  contracting  officers  decision-making  authority.  This 
would  not  be  consistent  with  the  goal  of  developing  a  core  of  professional  contracting 
officers  who  can  think  independently  and  work  in  the  commercial  marketplace  to 
get  the  Government  the  best  value. 

USING  CONSULTANTS  FOR  PRICE/COST  EVALUATION 

It  is  common  today  for  many  Government  agencies  to  hire  outside  contractors  to 
perform  functions  thought  of  in  the  past  as  being  inherently  governmental.  Section 
6051,  S.  1587  seeks  to  restrict  the  use  of  outside  consultants  to  perform  evaluations 
of  cost  and  price  proposals.  We  agree  with  the  provisions  that  would  permit  use  of 
outside  consultants  only  where,  based  on  the  Government's  assessment,  in-house 
qualified  and  properly  trained  personnel  were  not  available  to  perform  such  evalua- 
tions. Moreover,  opening  the  door  to  widespread  use  of  outside  consultants  would 
appear  to  conflict  with  the  acquisition  reform  goal  of  creating  an  educated  and  expe- 
rienced cadre  of  acquisition  professionals  within  the  Government. 
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CAAS  DEFINITION 

On  a  related  matter,  we  believe  that  S.1587  should  not  amend,  as  the  Administra- 
tion proposes,  the  definition  for  contracted  advisory  and  assistance  services  (CAAS) 
and  should  continue  to  include  "technical  support  of  research  and  development  ac- 
tivities." Inclusion  of  technical  support  for  R&D  activities  in  the  definition  would 
make  it  consistent  with  the  CAAS  definition  for  consulting  services  in  OMB  Circular 
A-ll,  "Preparation  and  Submission  of  Budget  Estimates,"  which  all  Federal  agen- 
cies must  follow  in  accounting  and  reporting  consulting  services.  The  effect  of  ex- 
cluding technical  support  of  research  and  development  activities  from  the  CAAS  def- 
inition would  create  significant  underreporting.  The  potential  dollar  value  of  con- 
sulting contracts  to  go  unreported  could  be  substantial.  About  $1.3  billion  rep- 
resented FY  1992  obligations  for  DOD  consulting  service  contracts,  funded  from 
RDT&E  appropriations.  We  are  also  concerned  because  the  definition  could  exclude 
technical  engineering  and  management  support  (TEMS)  contracts.  One  of  our  audits 
that  will  be  published  shortly  was  highly  critical  of  TEMS  contracts.  The  audit 
found  that  the  Air  Force  Electronic  Systems  Center  awarded  TEMS  contracts  total- 
ing $772  million  to  supplement  in-house  staff  without  considering  the  cost  effective- 
ness of  contracting  out.  This  occurred  because  the  Air  Force  refused  to  authorize  the 
Center  to  bring  certain  functions  in-house,  even  though  it  would  be  cheaper  to  do 
so.  Further,  the  TEMS  contracts  did  not  comply  with  laws  governing  the  procure- 
ment of  CAAS  services,  had  characteristics  of  personal  services  contracts  and  re- 
quired contractor  employees  to  perform  inherently  governmental  functions.  We  esti- 
mated that  the  Government  could  save  $57.4  million  if  TEMS  work  were  performed 
in-house  at  just  this  one  buying  center.  We  have  other  examples  where  task  order 
and  delivery  type  contracts  have  proved  costly,  wasteful  and  subject  to  frequent 
abuse  of  procurement  authority.  We  believe  it  ill-advised  to  exclude  TEMS  contracts 
from  the  CAAS  definition  and  subsequent  reporting  requirements. 

We  also  support  section  1055,  'Task  and  Delivery  Order  Contracts"  of  S.1587,  to 
include  the  award  of  multiple  contracts  for  purposes  of  enhancing  competition  on 
the  later  award  of  specific  tasks.  This  section  also  limits  these  awards  to  a  three- 
year  period,  unless  there  is  a  multiple  award  for  purposes  of  enhancing  long  term 
competition,  in  which  case  a  five-year  award  is  allowed. 

UNALLOWABLE  COSTS 

There  are  existing  provisions  of  statute  which  we  feel  should  not  be  repealed.  One 
such  provision  concerns  the  retention  of  the  statutory  list  of  unallowable  costs  cited 
in  S.1587,  Section  2101.  We  believe  the  statute  is  serving  its  intended  purpose  and 
results  in  consistent  treatment  of  costs  without  creating  inefficiencies.  The  statute 
reflects  congressional  intent  to  address  specifically  certain  allowable  and  unallow- 
able costs.  It  permits  the  implementing  regulations  enough  flexibility  to  establish 
definitions,  exclusions,  limitations,  and  qualifications.  We  strongly  encourage  reten- 
tion of  this  provision. 

We  do  not  agree  with  the  provision  in  section  2101,  that  increases  the  threshold 
from  $100,000  to  $500,000  for  contracts  covered  by  unallowable  contract  costs. 
These  costs  were  made  unallowable  by  the  Congress  because  the  unallowable  costs 
provided  no  benefit  to  the  contract  and  the  taxpayer  who  is  the  ultimate  payer. 
Thus,  there  is  no  reason  to  raise  the  threshold  of  covered  contracts  just  to  permit 
a  contractor  to  have  more  of  a  chance  to  charge  the  Government  for  liquor  and  coun- 
try club  dues. 

CONTRACTOR  TRAVEL  COSTS 

Consistent  with  our  position  on  unallowable  costs,  we  see  no  reason  to  repeal  Sec- 
tion 24  of  the  Office  of  Federal  Procurement  Policy  (OFPP)  Act  which  limits  allow- 
able travel  costs  to  that  authorized  for  Government  personnel.  We  do  endorse  the 
Administration  position  that  would  modify  the  OFPP  Act  by  making  the  statute 
apply  only  to  contractors  who  are  required  to  submit  cost  or  pricing  data  or  nego- 
tiate final  indirect  cost  rates.  This  change  is  sensible  and  practical  since  it  would 
apply  the  Act  to  those  circumstances  where  the  Government  has  cost  visibility,  the 
incurred  costs  are  likely  to  be  passed  on  to  the  Government  and  there  is  a  method 
of  recovering  monies  paid. 

LIMITS  ON  A&E  CONTRACTS 

We  also  recommend  retention  of  the  statutory  language  in  S.  1587,  Section  1021, 
that  places  limitations  on  the  fees  and  costs  for  cost-plus-fixed-fee  architectural  and 
engineering  (A&E)  contracts.  The  limitation  is  set  at  6  percent  of  the  cost  of  the 
entire  project.  The  statute  serves  its  intended  purpose  because  it  limits  how  much 
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DOD  can  spend  designing  projects  and  prevents  spending  expensively  on  design  ef- 
forts to  the  detriment  of  actual  construction.  The  statute  also  helps  to  limit  the  Gov- 
ernment's risk  of  investing  in  an  expensive  design  for  a  project. 

OPERATIONAL  TESTING 

S.  1587,  Sections  3011  through  3014,  retains  many  of  the  necessary  requirements 
to  ensure  strong  independent  operational  test  and  evaluation  of  weapons  systems. 
In  streamlining  the  procurement  process,  an  Administration  proposal  has  been 
made  to  allow  expanded  use  of  contractors  in  the  performance  of  test  and  evalua- 
tion. We  support  the  idea  that  contractors  should  have  an  opportunity  to  provide 
limited  support  in  operational  testing  and  evaluation.  The  contractor's  role  should 
be  limited  to  exclude  the  hands-on  tasks  that  will  be  performed  by  military  person- 
nel in  an  operational  environment,  and  setting  performance  measures  for  the  tests. 
We  believe  Operational  Test  and  Evaluation  (OT&E)  tests  should  be  conducted  by 
the  personnel  who  will  actually  be  using  the  system  in  an  operational  environment. 
Our  military  personnel  can  provide  the  best  objective  measure  of  the  utility  of  a 
combat  system. 

At  the  1983  congressional  hearings,  I  strongly  supported  the  creation  of  an  inde- 
pendent office  in  OSD  for  operational  test  and  evaluation.  We  continue  to  support 
the  need  for  the  independent  office  because  it  is  imperative  that  weapon  systems 
receive  adequate  operational  testing  in  the  intended  environment  before  large  sums 
of  money  are  spent  or  long-term  commitments  are  made.  Two  recent  audits  evidence 
the  continued  need  for  a  strong  independent  office.  On  the  Advanced  Amphibious 
Assault  Program,  the  Marine  Corps  was  planning  to  spend  as  much  as  $125.1  mil- 
lion for  modifications  without  knowing  the  operational  effectiveness  and  suitability 
of  such  modifications.  This  condition  occurred  because  the  Marine  Corps  Systems 
Command  did  not  notify  the  independent  test  activity  of  testing  requirements  for 
the  improvements.  On  the  Joint  Tactical  Information  Distribution  System  (JTIDS), 
we  found  that  planned  Navy  operational  tests  would  not  provide  the  Defense  Acqui- 
sition Board  with  objective  operational  test  results  to  support  the  full-rate  produc- 
tion decision  for  the  JTIDS  (Class  2)  Terminal  used  primarily  on  fighter  aircraft  and 
the  more  powerful  Class  2H  Terminal  used  on  AWACS  and  ships.  The  decision  was 
planned  for  early  FY  1995. 

LIVE  FIRE  TESTING 

S.  1587,  Section  3012,  proposes  three  changes  to  the  Live  Fire  Test  requirements. 
We  agree  with  changing  terms  from  "Survivability"  to  "Vulnerability."  However,  we 
disagree  with  the  change  that  allows  an  exclusion  from  full-up  testing  based  on  sim- 
ply declaring  a  system  "high  value."  There  is  not  a  definition  of  what  constitutes 
"high  value."  Also,  the  provision  does  not  identify  who  may  declare  the  system  as 
"high  value."  Under  current  statute  only  the  Secretary  of  Defense  can  grant  a  waiv- 
er from  live  fire  testing.  We  would  have  no  objection  to  giving  this  authority  to  the 
Under  Secretary  of  Defense  for  Acquisition  and  Technology.  We  also  disagree  with 
the  proposed  language  that  deletes  the  requirement  that  the  Secretary  of  Defense 
must  certify  the  reasons  for  the  waiver  to  Congress  prior  to  Milestone  II  Review. 
We  believe  that  the  need  to  request  a  waiver  from  live  fire  testing  should  be  identi- 
fied during  development  and  approval  of  the  Test  Evaluation  Master  Plan  and 
therefore  the  need  for  live  fire  testing  would  have  been  determined  long  before  the 
Milestone  II  decision. 

WARRANTIES 

We  believe  that  acquisition  reform  will  significantly  impact  the  DOD  programs  for 
assuring  product  quality.  For  this  reason,  we  strongly  support  retention  of  product 
warranty  provisions  as  included  in  S.  1587,  Section  2402.  Warranties  or  guarantees 
are  especially  appropriate  for  commercial  items;  in  fact,  they  represent  prevailing 
practice.  With  the  increased  use  of  commercial  acquisition  practices,  DOD's  visi- 
bility, control,  and  oversight  of  contractor  quality  will  be  significantly  reduced.  The 
DOD  will  have  much  less  configuration  control  over  the  products  it  buys  and  mili- 
tary specifications  and  standards  will  be  replaced  with  commercial  specifications 
and  industry  standards.  The  military  quality  contract  requirements  and  standards 
will  be  suspended  in  all  cases  of  commercial  acquisition.  Thus,  commercial  procure- 
ments will  shift  the  responsibility  for  quality  control  exclusively  to  the  contractor. 
The  contractor  will  be  expected  to  provide  a  quality  product  to  meet  form,  fit,  and 
function  and  performance  criteria.  The  DOD  will  not  be  relying  on  end-item  inspec- 
tion or  testing  prior  to  acceptance. 
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We  need  product  warranties  for  commercially  acquired  items.  The  language  in  the 
proposed  bill  provides  a  sensible  approach  that  calls  for  negotiating  contractor  guar- 
antees that  are  reasonable  and  cost  effective.  Consideration  would  be  given  to  the 
likelihood  of  defects  and  the  estimated  costs  of  correcting  such  defects.  To  address 
the  recognized  problems  of  warranty  administration,  the  bill  requires  regulatory 
procedures  for  administering  contractor  guarantees  and  guidelines  for  waiving  war- 
ranty requirements.  Under  commercial  acquisition  rules,  warranties  will  be  an  es- 
sential means  of  recovery  for  product  defects  and  should  pose  no  problem  for  the 
vendor  of  quality  products. 

CONTRACT  DISPUTES  ACT 

We  strongly  oppose  raising  the  threshold  for  certification  of  contract  claims  from 
$50,000  to  $100,000  as  proposed  in  S.  1587,  Section  2552(b).  Such  action  would  only 
serve  to  worsen  the  already  unsatisfactory  and  long  standing  practice  of  contractors 
submitting  significantly  and  inadequately  supported  equitable  adjustment  claims. 
Government  acceptance,  review  and  settlement  of  inadequately  supported  and  often 
frivolous  claims  results  in  a  significant  waste  of  management  and  audit  resources 
and  poses  a  risk  of  excessive  settlements. 

MAXIMIZING  THE  USE  OF  COMMERCIAL  PROCESSES  AND  PRODUCTS 

The  proposed  legislation  (S.  1587)  will  help  make  it  easier  for  the  Government  to 
use  commercial  practices  and  in  the  purchase  of  commercial  goods  and  services. 
However,  I  am  concerned  that  S.  1578  does  not  go  far  enough  in  eliminating  certain 
statutory  impediments  and  exemptions  that  will  tend  to  restrict  the  Government's 
ability  to  purchase  the  best  products.  This  is  turn  leads  to  the  setting  aside  for 
award  to  small  and  small  disadvantaged  businesses  and  the  paying  of  up  to  a  10 
percent  price  differential,  when  two  responsive  and  responsible  small  disadvantaged 
businesses  are  deemed  qualified  sellers.  I  believe  that  you  need  to  consider  eliminat- 
ing set  asides  and  similar  exemptions  for  those  purchases  of  commercial  items  under 
the  $100,000  simplified  acquisition  threshold.  Considerations  should  be  given  to 
elimination  of  various  Buy  American  Act  provisions  and  domestic  source  restric- 
tions, Government  unique  ethics  requirements,  and  certain  socioeconomic  require- 
ments such  as  the  Walsh-Healy  Act,  Davis-Beacon  Act  and  preference  for  labor  sur- 
plus areas  for  procurements  within  the  simplified  acquisition  threshold. 

The  many  separate  "exemptions"  contained  in  the  various  categories  of  laws  re- 
ferred to  above  adds  an  incremental  burden  to  the  vendor  selling  to  the  Govern- 
ment, a  burden  that  the  vendor  would  not  otherwise  bear  in  the  commercial  market- 
place. For  example,  the  "flow  down"  provisions  in  many  of  these  statutes  require  the 
contractors  to  establish  unique  supplier/subcontractor  relationships  for  items  des- 
tined for  sale  to  the  Government.  The  "flow  down"  provisions  are  particularly  bur- 
densome with  regard  to  domestic  source  and  socioeconomic  restriction.  In  an  in- 
creasingly global  economy,  manufacturers  of  commercial  items  may  have  well-estab- 
lished supply  and  subcontract  sources  from  around  the  world,  and  of  varying  busi- 
ness size.  These  manufacturers  should  not  be  required  to  routinely  disrupt  these  re- 
lationships in  order  to  do  business  with  the  Government.  The  aggregate  effect  is  to 
increase  costs,  and  to  "chill"  prospective  commercial  suppliers  from  seeking  to  do 
business  with  the  Government.  Thus,  I  believe  that  these  provisions  are  not  compat- 
ible with  prevailing  commercial  practice,  will  only  serve  to  prevent  DOD  from  using 
commercial  practices  to  buy  its  goods  and  services  from  recognized  quality  vendors 
at  the  lowest  prices. 

CLOSING  REMARKS 

Since  the  end  of  World  War  II,  volumes  of  statutes  and  regulations  were  enacted 
to  cover  every  aspect  of  DOD  procurement.  Acquisition  reform  measure  will  modern- 
ize and  simplify  the  procurement  process  and  be  the  catalyst  for  changing  the  way 
DOD  procures  goods  and  services.  In  summary,  our  comments  look  to  acquisition 
reform  with  hope  and  caution.  In  the  euphoria  to  dismantle  "impediments"  to  sim- 
plifying the  acquisition  process,  we  should  look  closely  at  the  value  of  time-tested 
statutes  that  have  long  protected  the  Government's  interest.  We  should  retain  those 
provisions  that  provide  the  necessary  level  of  oversight  to  ensure  the  continued  in- 
tegrity of  the  procurement  system. 

Mr.  Chairman,  that  concludes  my  prepared  remarks.  We  would  be  happy  to  take 
any  questions. 
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Prepared  Statement  of  Erik  R.  Pages 

Chairman  Nunn,  Senator  Glenn,  Senator  Thurmond,  Senator  Roth  and  other 
Members  of  Committees,  thank  you  for  inviting  me  to  join  you  today.  I  commend 
you  for  holding  hearings  on  the  important  topic  of  acquisition  reform.  I  am  Erik  R. 
Pages,  Director  of  the  Defense  Transitions  Project  at  Business  Executives  for  Na- 
tional Security  (BENS).  BENS  is  a  national,  non-partisan  organization  of  business 
leaders  working  to  strengthen  national  security  by  promoting  better  management  of 
defense  dollars,  advocating  measures  to  make  the  economy  stronger  and  more  com- 
petitive, and  finding  practical  ways  to  prevent  the  use  of  weapons  of  mass  destruc- 
tion. Our  members  come  from  all  types  of  businesses — large  and  small,  defense  and 
civilian,  manufacturing  and  services. 

Since  our  founding  in  1982,  BENS  has  considered  acquisition  reform  central  to 
enhancing  U.S.  national  security — both  military  and  economic.  In  addition  to  sup- 
porting the  recommendations  of  the  Grace  and  Packard  Commissions,  and  the  Bush 
Administration  Defense  Management  Review  (DMR),  BENS  convened  its  own  Com- 
mission on  Fundamental  Defense  Management  Reform  in  1991  and  1992  to  address 
this  important  issue.  While  these  initiatives  have  produced  some  limited  success, 
the  record  of  supporting  comprehensive  acquisition  reform  is  not  a  good  one. 

Until  quite  recently,  our  fear  has  been  that  1994 — which  Secretary  Perry  has 
dubbed  the  "year  of  acquisition  reform" — might  become  the  year  of  missed  opportu- 
nities. However,  the  Committee's  recent  efforts  have  increased  our  optimism  regard- 
ing the  prospects  for  lasting  change.  Secretary  Perry  has  worked  on  these  initiatives 
for  years  and  we  are  confident  that  he  will  cooperate  with  your  committees  as  re- 
form legislation  moves  forward.  The  current  objective  should  be  to  enact  the  most 
far-reaching  reform  package  which  can  gain  House  and  Senate  approval  and  the 
President's  signature. 

My  testimony  today  will  not  present  a  line-by-line  analysis  of  S.  1587.  Instead, 
I  will  try  to  highlight  some  of  the  key  points  of  this  critical  legislation  and  also  offer 
several  suggestions  that  might  help  strengthen  this  reform  package.  By 
supplementing  S.  1587  with  these  suggested  additions,  we  feel  that  both  Commit- 
tees can  create  a  reform  package  that  truly  tackles  the  heart  of  the  defense  procure- 
ment problem. 

THE  DEFENSE  ACQUISITION  CHALLENGE 

Both  Committees  are  well  aware  of  the  many  problems  which  plague  the  defense 
acquisition  system.  To  put  it  bluntly,  the  system  is  too  slow,  too  expensive,  too  big, 
and  provides  little  added  value. 

A  few  statistics  help  fill  in  this  picture.  According  to  a  recent  Defense  Science 
Board  study,  it  now  takes  an  average  sixteen  years  to  field  a  new  weapons  system. 
These  trends  run  in  the  opposite  direction  from  commercial  business  cycles  where 
the  time  to  market  has  shrunk  considerably.  In  many  emerging  sectors  like  software 
and  computers,  product  life  cycles  are  as  short  as  1.5  to  2  years.  This  divergence 
between  the  defense  and  commercial  worlds  led  the  Defense  Science  Board's  Task 
Force  on  Simulation  to  conclude  that  simulation  development  be  exempted  from  tra- 
ditional acquisition  rules.  If  DOD  buys  simulation  technology  according  to  usual 
practices,  it  will  only  guarantee  immediate  obsolescence. 

Even  worse  is  the  high  cost  of  the  present  system.  These  costs  fall  into  two  areas. 
First,  the  complexity  of  the  current  system  adds  greatly  to  the  cost  of  DOD  pur- 
chases. For  example,  the  Section  800  Panel  compared  the  cost  of  commercial  and 
military  electronics  components.  While  capabilities  differed  little,  defense  electronics 
components  cost  anywhere  from  30-50%  more  than  comparable  commercial  items. 

Second,  the  current  system  is  far  too  labor  intensive.  Estimates  of  the  number  of 
people  involved  in  the  defense  acquisition  process  range  widely,  from  100,000  to 
500,000  people.  Using  a  conservative  estimate  of  150,000  people,  the  DSB  estimated 
that  the  adoption  of  commercial  buying  practices  could  help  reduce  the  current 
workforce  by  30%,  creating  the  potential  for  nearly  $4  billion  annual  savings  in 
DOD  personnel  costs. 

Overall,  the  acquisition  reform  program  that  the  Committees  have  championed 
should  generate  significant  cost  savings.  As  you  know,  Secretary  Perry  has  esti- 
mated annual  savings  in  the  range  of  $5  to  $10  billion  by  FY  1999;  the  DSB  and 
other  organizations  have  generated  even  more  optimistic  assessments.  These  sav- 
ings are  critical  at  a  time  when  DOD  faces  significant  budget  shortfalls.  It  is  essen- 
tial that  limited  defense  dollars  go  to  war  fighting  capability,  not  acquisition  bu- 
reaucracy. 
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COMMENTS  ON  S.  1587 

BENS  is  very  supportive  of  the  Committees'  initiatives  on  S.  1587.  We  are  par- 
ticularly pleased  with  the  bill's  provisions  in  several  key  areas: 

(1)  Commercial  items  language. — S.  1587  will  go  a  long  way  toward  improving 
DOD's  ability  to  purchase  commercial  products.  The  bill's  provisions  create  a  statu- 
tory preference  for  Non-developmental  Items  (NDI's)  and  simplified  commercial  con- 
tracts. They  also  waive  many  statutory  requirements  that  remain  unique  to  the  de- 
fense marketplace.  Finally,  the  provisions  include  a  number  of  changes  that  should 
encourage  commercial  sellers  to  enter  the  government  market.  In  our  view,  these 
provisions  directly  address  one  of  the  most  severe  problems  plaguing  the  current 
system:  the  unwillingness  of  many  of  the  U.S.'s  most  innovative  commercial  firms 
to  do  business  with  DOD. 

In  addition  to  the  provisions  in  Title  VIII  of  S.  1587,  we  urge  the  Committees  to 
examine  statutory  language  which  creates  an  even  clearer  presumption  in  favor  of 
commercial  items.  Specifically,  we  would  suggest  a  broader  definition  of  commercial 
items,  preference  for  commercial  items  over  non-developmental  items,  and  a  manda- 
tory exemption  from  cost  or  pricing  data  requirements  for  most  commercial  item  ac- 
quisitions. As  you  know,  Undersecretary  of  Defense  for  Acquisition  John  Deutch 
made  similar  recommendations  in  his  appearance  before  you  on  February  24. 

Finally,  we  would  also  add  that  statutes  alone  cannot  ensure  that  agencies  actu- 
ally buy  commercial.  DOD  and  other  agencies  must  identify  commercial  products  ap- 
plicable to  government  needs  and  commit  themselves  to  eliminating  unnecessary 
military-unique  specifications.  We  are  very  pleased  that  DOD  has  undertaken  a 
major  review  of  its  military-unique  standards  and  specifications. 

(2)  New  acquisition  threshold. — A  second  critical  component  of  S.  1587  raises  sim- 
plified acquisition  threshold  from  today's  level  of  $25,000  to  $100,000.  As  you  know, 
contract  actions  under  $100,000  account  for  roughly  60%  of  government  purchases 
in  number,  but  roughly  5%  in  outlays.  Yet,  DOD  and  other  agencies  now  treat  these 
many  of  these  everyday  buys  in  the  same  manner  as  large  purchases.  By  raising 
the  threshold  and  exempting  contracts  below  $100,000  from  many  statutory  require- 
ments, S.  1587  ensures  that  DOD — and  the  Congress — can  focus  their  energies  on 
the  remaining  high-dollar  purchases. 

While  S.  1587  does  not  include  the  full  waivers  recommended  by  the  Section  800 
Panel  and  the  National  Performance  Review,  we  feel  that  the  bill's  provisions  now 
represent  an  acceptable  compromise.  Of  particular  importance  is  the  commitment  to 
implement  an  electronic  data  interchange  (EDI)  system  to  provide  improved  access 
to  contracting  opportunities.  We  would  urge  the  Committees  to  revisit  this  issue  and 
consider  the  inclusion  of  other  laws,  such  as  technical  data  requirements  and  cost 
accounting  standards,  under  the  exemption  in  future  years. 

(3)  Bid  protests. — Finally,  BENS  applauds  the  Committee's  efforts  to  streamline 
the  bid  protest  system.  Contractors  must  retain  the  right  to  challenge  contract 
awards  which  they  view  as  violations  of  existing  regulations  and  laws.  However,  it 
has  become  clear  that  the  current  system  is  too  unwieldy  and  expensive.  Streamlin- 
ing and  speeding  up  the  bid  protest  process  can  make  an  important  cost  savings 
contribution. 

ADDITIONAL  REFORMS 

In  addition  to  the  initiatives  included  in  S.  1587,  BENS  should  also  suggest  sev- 
eral additional  reforms.  These  suggestions  focus  specifically  on  acquisition  reform 
and  do  not  address  other  needed  changes  such  as  changes  to  depot  maintenance 
practices  or  creation  of  a  stable  budgetary  environment.  We  would  be  happy  to  ad- 
dress these  areas  in  another  forum. 

In  particular,  BENS  remains  concerned  that  S.  1587  tackles  only  one  piece  of  the 
defense  procurement  challenge:  contract  formation.  However,  it  does  not  address  the 
problem  of  contract  management.  When  examining  S.  1587,  one  must  ask  a  critical 
question:  will  the  proposed  reforms  eliminate  procurement  "horror  stories?"  S.  1587 
introduces  a  series  of  laudable  changes  to  the  procurement  process,  but,  it  would 
not  address  many  of  the  management  problems  that  have  plagued  systems  like  the 
ill-fated  DIVAD.  Moreover,  improvements  in  the  area  of  contract  management  offer 
the  greatest  potential  for  cost  savings  through  staff  consolidation  and  reductions  in 
systems  development  time. 

One  approach  to  testing  new  concepts  for  contract  management  lies  in  the  DOD's 
proposals  for  seven  pilot  programs  to  be  developed  using  commercial  practices.  We 
urge  the  Committee  to  support  these  initiatives.  In  the  area  of  contract  manage- 
ment, we  would  also  suggest  several  changes  that  could  added  to  S.  1587  or  pursued 
as  a  separate  measure: 
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IMPROVED  PERFORMANCE  INCENTP7ES 

BENS  believes  that  the  current  system  could  be  significantly  improved  through 
the  creation  of  a  results-oriented  procurement  process  as  envisioned  in  Senator 
Roth's  and  Senator  Cohen's  bill,  S.  1598.  As  you  probably  know,  the  Roth/Cohen 
proposal  requires  that  programs  meet  90%  of  cost  and  schedule  goals.  It  creates 
strong  incentives  for  contractors  to  achieve  goals,  while  also  including  penalties  for 
poor  performance.  The  ultimate  goal  of  this  effort  is  to  cut  in  half  the  time  it  takes 
to  field  emerging  military  technologies.  While  we  recognize  that  some  contracts  may 
need  time  to  meet  these  standards,  we  feel  that  it  is  important  that  the  Committee 
support  these  goals  as  a  target  for  all  contracts. 

Contract  incentives  have  worked  quite  well  in  the  past.  Recently,  the  Institute  for 
Defense  Analyses  (IDA)  release  a  study  of  the  impact  of  various  management  initia- 
tives on  acquisition  costs  and  schedules.  It  found  that,  compared  to  other  techniques 
such  as  dual-sourcing  and  fixed  price  contracts,  contract  incentives  have  proven 
most  successful  in  reducing  cost  growth.  Even  better,  contract  incentives  are  cheap, 
readily  available,  and  do  not  create  new  regulatory  burdens  or  require  new  legisla- 
tive authority. 

PAST  PERFORMANCE  CRITERIA 

In  addition  to  rewarding  contractors  for  effective  performance  on  existing  con- 
tracts, the  Committee  should  also  examine  efforts  to  give  preference  to  contractors 
for  positive  performance  on  past  contracts.  Under  the  current  system,  contractors 
often  compete  for  each  new  contract  without  regard  to  past  performance. 

Ironically,  federal  agencies  are  now  required  to  account  for  past  performance  in 
contract  decisions.  But,  these  past  performance  provisions  are  rarely  enforced.  The 
Office  of  Federal  Procurement  Policy  has  recently  begun  an  effort  to  make  past  per- 
formance a  "major  selection  criterion"  in  contract  awards.  We  urge  the  Committees 
to  support  the  further  expansion  of  this  laudable  effort. 

PROFESSIONAL  ACQUISITION  CORPS 

Finally,  we  urge  the  Committees  to  continue  their  efforts  to  help  further  profes- 
sionalize the  defense  acquisition  corps.  DOD  has  already  made  great  strides  in  its 
training  programs  through  the  Defense  Acquisition  University. 

After  improving  management  training,  we  must  now  seek  to  reward  managers  for 
putting  these  new  ideas  into  practice.  Under  the  current  system,  program  managers 
are  rewarded  for  expanding  the  size  and  budgets  of  their  programs,  not  for  effi- 
ciently meeting  cost  and  schedule  goals.  By  more  closely  linking  pay  and  perform- 
ance, we  can  reward  quality  management,  not  program  survival. 

Senator  Roth's  legislation  contains  a  number  of  good  ideas  on  improving  the  work 
of  acquisition  personnel.  These  include  raising  pay  grades  for  civilian  Program  Man- 
agers and  Program  Executive  Officers  (PEOs). 

Increased  pay  must  also  be  accompanied  with  increased  responsibility.  PEOs  and 
program  managers  must  be  given  more  flexibility  to  manage  their  programs.  At  the 
same  time,  their  compensation  must  be  tightly  linked  to  performance.  Poorly  per- 
forming program  managers  cannot  expect  bonuses  or  other  forms  of  increased  com- 
pensation. This  new  personnel  incentive  system  some  of  the  aspects  of  the  acquisi- 
tion "corporate  culture"  which  the  General  Accounting  Office  and  other  analysts 
have  identified  as  the  principal  obstacle  to  lasting  change. 

CONCLUSION 

Members  of  the  Committees,  it  is  a  pleasure  to  appear  before  you  at  a  time  when 
the  prospects  for  successful  acquisition  reform  are  so  positive.  Until  quite  recently, 
we  have  only  addressed  this  problem  at  the  margins.  S.  1587,  and  the  changes  we 
have  suggested,  offer  an  opportunity  to  create  a  truly  comprehensive  reform  pack- 
age. We  look  forward  to  working  with  you  on  this  landmark  effort. 

General  Services  Administration, 

Washington,  DC,  April  13,  1994. 

Hon.  John  Glenn, 

Chairman,  Committee  on  Governmental  Affairs, 
U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  Thank  you  for  inviting  me  to  testify  at  the  joint  hearings 
held  by  the  Governmental  Affairs  and  Armed  Services  Committees  on  S.  1587,  the 
Federal  Acquisition  Streamlining  Act  of  1993.  As  a  follow-up  to  the  hearing,  I  am 
pleased  to  provide  for  the  record  the  enclosed  answers  to  the  additional  questions 
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posed  in  your  March  7,  1994  letter,  as  well  as  the  additional  information  requested 
on  the  modification  of  the  Navy's  delegation  of  procurement  authority  on  the  TAC- 
4  contract  and  on  the  benefits  and  risks  associated  with  indefinite  delivery,  indefi- 
nite quantity  contracting  in  Government. 

If  you  have  any  additional  questions  or  if  I  can  be  of  any  assistance  in  furthering 
your  efforts  to  enact  legislation  to  streamline  the  Federal  acquisition  process,  please 
let  me  know. 

Sincerely, 

Roger  W.  Johnson, 

Administrator. 

Enclosures. 

QUESTIONS  AND  ANSWERS 

Question.  S.  1587  expands  the  definition  of  "commercial  item"  to  include  leading 
edge  technologies  and  commercial-type  product  modifications.  Some  have  said  this 
expansion  puts  the  government  at  risk  because  full  market  forces  have  not  yet  af- 
fected the  price  of  these  items.  How  would  you  propose  that  we  ensure  the  govern- 
ment is  getting  fair  and  reasonable  prices? 

Answer.  I  believe  the  provisions  of  S.  1587  will  ensure  the  government  is  getting 
fair  and  reasonable  prices.  The  expansion  of  the  definition  of  a  commercial  item  does 
not  impact  the  Government's  ability  to  get  a  fair  and  reasonable  price.  The  key 
issue  is  whether  the  provisions  of  the  Truth  in  Negotiations  Act  (TINA)  continue 
to  provide  a  means  for  the  contracting  officer  to  obtain  the  information  that  may 
be  necessary  to  evaluate  the  reasonableness  of  the  price  offered.  Although  S.  1587 
does  provide  an  additional  exception  from  the  TINA  requirement  for  submitting  cost 
or  pricing  data  for  commercial  items  it  also  creates  special  rules  for  pricing  commer- 
cial items.  These  special  rules  provide  sufficient  flexibility  to  the  contracting  officer 
to  obtain  and  use  prices  charged  in  the  marketplace  for  similar  products  or  to  obtain 
other  information  when  necessary  to  establish  the  reasonableness  of  prices  offered. 

Question.  S.  1587  raises  the  small  purchase  threshold  from  $25,000  to  $100,000 
and  increases  the  small  business  reservation  to  the  new  threshold.  For  purchases 
below  the  new  threshold,  agencies  are  envisioned  to  use  simplified  procedures  to 
publicize  contracting  opportunities,  receive  and  consider  offers,  and  award  contracts. 
If  Congress  provides  you  with  these  authorities: 

a.  Do  you  have  a  business  strategy  for  implementing  them;  if  not,  what  would  be 
the  key  elements  of  such  a  strategy? 

b.  How  would  you  measure: 

(1)  whether,  from  a  buyer's  perspective,  the  buying  process  has  been  improved; 
and 

(2)  the  impact  on  small  business  participation  under  the  new  threshold? 
Answer.  GSA  intends  to  implement  an  electronic  commerce  system  for  that  will 

provide  the  means  to  issue  solicitations,  receive  and  evaluate  quotes,  and  rec- 
ommend award  based  on  the  evaluation  of  the  quotes  and  other  factors.  The  elec- 
tronic commerce  system  will  provide  greater  visibility  of  for  purchases  made  using 
simplified  procedures  including  those  which  are  below  the  current  small  purchase 
threshold.  This  system  will  result  in  more  competition  and  lower  prices  as  well  as 
enhance  the  opportunities  for  small  business. 

Until  the  electronic  commerce  system  is  in  place,  GSA  will  continue  to  publish  re- 
quirements between  $25,000  and  $100,000  in  the  Commerce  Business  Daily  (CBD) 
as  required  by  S.  1587  and  include  similar  information  on  our  electronic  bulletin 
board  which  provides  information  on  GSA  contracting  opportunities. 

From  a  buyer's  perspective,  process  improvement  measures  should  improve  cus- 
tomer satisfaction.  Specifically,  a  customer's  degree  of  satisfaction  with  the  delivery 
of  quality  supplies  or  services  on  time  to  meet  the  needs  of  the  agency  and  respon- 
siveness of  procurement  staff  would  improve  over  time.  From  a  financial  perspec- 
tive, a  contracting  office's  ability  to  maximize  value  at  the  least  cost  and  maximize 
productivity  should  also  improve. 

GSA  will  monitor  impacts  on  small  businesses  by  using  information  that  is  re- 
ported to  the  Federal  Procurement  Data  System.  S.  1587  provides  for  continued  re- 
porting of  detailed  information  on  individual  contract  actions  that  exceed  $25,000. 
This  detailed  information  will  allow  GSA  and  other  agencies  to  monitor  the  percent- 
age of  contract  actions  and  dollars  that  are  awarded  to  small,  small  disadvantaged 
and  small  women-owned  businesses.  The  continued  publication  of  procurement  op- 
portunities in  the  CBD  and  the  use  of  an  electronic  bulletin  board  to  publicize  GSA 
contracting  opportunities  should  assure  that  small  businesses  have  access  to  infor- 
mation on  acquisitions  between  $25,000  and  $100,000. 
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STATEMENT  BY  SENATOR  JOHN  MCCAIN — CONGRESSIONAL  INTERFERENCE  IN 
GOVERNMENT  CONTRACTING 

In  my  view,  Congress  has  a  responsibility  to  let  the  Federal  procurement  system 
work  without  undue  interference  or  influence,  unless  and  until  violations  of  law  or 
regulations  are  suspected.  One  example  of  congressional  meddling  in  the  procure- 
ment process  involves  the  Navy's  acquisition  of  the  Tactical  Advanced  Computer 
(TAC-4)  system. 

Briefly,  the  Navy  and  the  General  Services  Administration  reached  an  agreement 
under  current  law  to  permit  the  Navy  to  take  the  lead  in  soliciting  proposals  for 
the  TAC-4  program.  Under  the  Navy's  solicitation,  the  computer  systems  would  be 
available  government-wide,  allowing  economies  of  scale  and  lesser  cost  to  the  gov- 
ernment. The  original  Request  for  Proposals  was  based  on  a  quantity  buy  of  50,000 
systems  to  be  available  to  the  Army,  Navy,  Coast  Guard,  Department  of  Agriculture 
and  other  Federal  agencies. 

This  agreement  was  reached  under  a  GSA  program  called  "Trail  Boss",  which  al- 
lows GSA  to  delegate  procurement  authority  to  another  agency  and  to  maintain  su- 
pervision over  the  procurement  activity.  The  program  is  designed  to  streamline  pa- 
perwork, provide  direct  and  continuing  relationships  between  the  procuring  agency 
and  GSA,  and  allow  procurement  decisions  to  be  processed  faster. 

This  initiative  seems  to  me  to  be  a  step  in  the  right  direction.  However,  it  seems 
now  that  the  Navy  is  about  to  scale  back  their  RFP  to  defense  agencies  only,  limit 
the  quantity  to  16,000  systems,  and  extend  the  date  for  proposals.  Thus,  if  other 
Federal  agencies  wish  to  procure  these  computer  systems,  they  will  be  forced  to 
issue  a  separate  RFP  for  a  smaller  number  of  similar  systems,  thereby  duplicating 
the  efforts  of  the  Navy  in  their  own  procurement  activities. 

While  I  certainly  endorse  congressional  oversight  of  government  contracting,  I  be- 
lieve this  is  an  example  which  illustrates  how  Congress  can  hurt  more  than  help 
in  its  efforts  to  micro-manage  Federal  agencies. 

Question.  Do  you  believe  the  original  RFP  [for  the  Navy's  TAC-4]  was  properly 
issued  under  the  Navy/GSA  agreement? 

Answer.  Yes.  After  assessing  its  tactical  and  non-tactical  requirements,  the  Navy 
submitted  an  agency  procurement  request  on  January  8,  1993,  under  GSA's  Trail 
Boss  program  to  support  its  TAC-4  acquisition.  GSA  granted  a  Trail  Boss  Delega- 
tion of  Procurement  Authority  (DPA)  to  the  Navy  on  March  3,  1993.  To  foster  com- 
petition, a  Request  for  Information  and  two  draft  RFPs  were  issued  for  industry 
comment.  The  final  RFP  was  issued  by  the  Navy  on  September  8,  1993,  in  compli- 
ance with  the  DPA.  All  of  these  actions  were  proper. 

Question.  Do  you  support  the  concept  of  the  GSA's  Trail  Boss  program? 

Answer.  Yes.  Trail  Boss  was  developed  for  the  conduct  of  large  and  highly  visible 
acquisitions  like  TAC— 4.  Trail  Boss  will  help  the  Navy  build  an  effective  acquisition 
support  team  by  integrating  programmatic,  technical,  and  procurement  functions. 

Question.  What  do  you  estimate  to  be  the  costs  to  the  government  of  requiring 
two  separate  RFP  processes  with  limited  buys  under  each  RFP? 

Answer.  GSA  estimates  that  procurement  costs  for  any  requirement  this  size 
would  be  substantial.  Two  separate  RFPs  would  be  more  costly  to  the  Government 
than  one.  RFP  preparation,  issuance,  evaluation  and  contract  award  costs  of  one 
RFP  would  almost  duplicate  those  of  the  other.  Also,  additional  costs  would  be  at- 
tributable to  a  two  RFP  strategy  including  a  reduction  in  savings  achieved  through 
economies  of  scale  and  duplication  of  contract  administration  costs.  Furthermore, 
Navy  would  not  be  guaranteed  the  functional  benefits  of  a  standard  system  in  a  two 
RFP  approach. 

PRIORITIZATION 

Question  [from  Senator  John  McCain].  What  are  your  personal  views  on  the  top 
three  changes  which  are  essential  to  meaningful  procurement  reform  and  are  these 
priorities  the  same  as  those  of  the  Department  of  Defense  (DoD)  and  the  Office  of 
Federal  Procurement  Policy  (OFPP)? 

Answer.  In  my  view,  the  top  three  changes  essential  to  meaningful  procurement 
reform  are  as  follows: 

1.  Creating  an  atmosphere  of  faith,  trust  and  understanding  that  will  encourage 
contracting  officials  to  take  reasonable  risks.  To  achieve  this  it  is  essential  that  con- 
tracting officials  be  provided  the  necessary  authority  and  discretion  to  make  busi- 
ness judgments. 

2.  Focusing  on  results  instead  of  trying  to  control  every  step  in  the  procurement 
process. 

3.  Opening  up  communications  with  industry  to  promote  and  facilitate  a  true 
partnership  with  contractors  in  order  to  better  serve  the  needs  of  the  taxpayers. 
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AREAS  TO  AVOID  CHANGE 

Question  [from  Senator  John  McCain].  This  bill  focuses  on  those  areas  or  proc- 
esses in  the  federal  procurement  system  which  need  to  be  changed.  Can  you  cite 
success  stories  in  the  governments  acquisition  process  which  you  would  recommend 
not  be  changed? 

In  other  words,  do  you  believe  there  is  merit  in  the  comment  made  by  some  that 
yesterday's  solutions  to  procurement  reform  have  become  today's  problems? 

Answer.  Yes,  some  of  yesterday's  solutions  to  procurement  reform  are,  in  fact,  to- 
day's problems.  However,  this  does  not  mean  that  yesterday's  solutions  were  wrong. 
Today's  atmosphere  is  different.  Industry  has  changed  dramatically  and  distribution 
systems  used  by  industry  to  deliver  their  products  have  also  changed  dramatically. 
The  Federal  Government's  policies  simply  needs  to  change  and  evolve  with  industry. 

COST  SAVINGS  FOR  THE  GOVERNMENT 

Question  [from  Senator  John  McCain].  Will  the  enactment  of  this  bill  result  in  a 
reduction  in  the  size  of  the  acquisition  bureaucracy?  If  so,  how  much  of  a  savings 
in  personnel  costs  will  be  realized?  Since  the  bill  is  intended  to  increase  competition 
and  ease  bureaucratic  burden  on  Government  contractors — changes  which  should 
lower  acquisition  costs,  how  much  savings  is  expected  to  be  realized? 

Answer.  To  really  achieve  the  full  savings  that  are  possible  the  cultural  changes 
designed  to  create  an  environment  of  trust,  open  communications  with  industry,  and 
focus  on  results  instead  of  process  need  to  be  addressed.  However,  the  enactment 
of  S.  1587  should  result  in  savings  from  both  streamlining  the  process  as  well  as  the 
cost  of  products  and  services  purchased.  Although  difficult  to  estimate,  in  GSA's 
case,  we  will  be  refining  the  savings  estimates  over  the  next  few  months  and  will 
reflect  there  capture  via  reduced  budget  levels  in  FY-96. 

The  enactment  of  S.  1587  should  also  result  in  the  reduction  of  some  personnel 
in  the  acquisition  function.  I  would  not  presume  to  give  you  a  Government  wide  fig- 
ure in  that  regard.  Some  agencies  may  be  able  to  achieve  greater  savings  by  shifting 
acquisition  resources  from  pre-award  to  post-award  contract  administration  activi- 
ties. In  the  latter  area,  much  has  been  written  about  the  Government's  inability  to 
monitor  contractor  performance.  In  other  cases,  agencies  may  reduce  personnel 
costs.  I  would  also  agree  with  you  that  increased  competition  should  be  reflected  in 
lower  acquisition  costs  where  competition  is  involved.  GSA,  for  the  most  part,  uses 
its  multiple  award  schedule  (MAS)  program  to  satisfy  its  supply  support  function. 
MAS  is  a  major  GSA  acquisition  program.  Yet,  despite  the  criticisms  levied  against 
it,  it  is  the  program  utilized  most  by  agencies  because  of  its  proven  low  administra- 
tive burden  combined  with  favorable  pricing.  An  estimate  of  savings  is  difficult  to 
forecast  because  of  the  variety  of  procurement  programs  and  the  degree  of  increased 
competition  that  may  be  expected. 

INFORMATION  FOR  THE  RECORD 

The  following  information  is  provided  on  the  circumstances  surrounding  the  modi- 
fication of  the  Navy's  delegation  of  procurement  authority  on  the  TAC-4  contract 
and  on  the  benefits  and  risks  associated  with  indefinite  delivery,  indefinite  quantity 
(IDIQ)  contracting  in  government: 

THE  NAVY'S  TAC-4  CONTRACT 

TAC-4  is  the  fourth  in  a  series  of  workstation  acquisitions  originating  with  the 
Navy  Standard  Desk-Top  Tactical  Support  Computer  (DTC)  Program  in  1984. 
Previosuly,  three  iterations  of  purely  tactical  computing  resources  had  been  procured 
for  shipboard  tactical  applications.  These  included  the  DTC-2  contract,  and  the  Tac- 
tical Advanced  Computer  3  (TAC-3)  contract.  These  contracts  provided  workstation 
solutions  restricted  for  use  in  making  tactical  decisions.  The  objective  of  TAC-4  is 
to  provide  a  combination  of  workstations  and  servers  that  will  provide  a  standard 
computer  solution  for  all  shipboard  tactical  and  non-tactical  computer  requirements. 

In  March  1993,  Navy  submitted  an  Agency  Procurement  Request  (APR)  for  TAC- 
4.  This  competitive  acquisition  was  selected  for  GSA's  Governmentwide  Agency  Con- 
tract (GWAC)  program  because  it  would  provide  commercial  off-the-shelf  tech- 
nologies that  would  be  useful  to  other  Federal  agencies  with  similar  but  smaller  re- 
quirements. Accordingly,  GSA,  through  the  delegation  of  procurement  authority 
(DPA),  added  10  percent  to  TAC-4  for  use  by  civilian  agencies.  However,  the  Gen- 
eral Accounting  Office  (GAO)  identified  concerns  about  TAC-4  and  the  Navy  revised 
their  requirements.  These  concerns  were  expressed  to  you  in  GAO's  letter,  B- 
255969,  dated  December  15,  1993.  A  copy  of  this  letter  is  enclosed  for  ease  of  ref- 
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erence.  At  the  Navy's  request  GSA  plans  to  amend  the  DPA  to  reflect  only  the 
Navy's  revalidated  requirements  and  minimal  requirements  for  other  Department  of 
Defense  agencies. 

INDEFINITE  QUANTITY  CONTRACTING  IN  GOVERNMENT 

Over  the  years,  the  benefit  of  indefinite  delivery  indefinite  quantity  (IDIQ),  task 
order  type  contracts  for  acquiring  information  technology  (IT)  resources  has  been 
recognized,  especially  in  instances  where  a  need  exists  for  flexibility  in  quantities 
and  delivery  schedules.  GSA  acknowledges  the  value  of  this  type  of  contracting  vehi- 
cle and  the  need  to  ensure  that  the  Federal  agencies  properly  implement  and  man- 
age it.  To  this  end,  GSA  applies  a  two-pronged  oversight  approach. 

First,  through  early  coordination  and  guidance  GSA  works  with  Federal  agencies 
to  ensure  that  they  have  a  framework  by  which  these  types  of  contracts  can  be  mon- 
itored and  managed.  Second,  GSA  has  institutionalized  a  process  of  comprehensive 
review  of  these  large  acquisitions  that  includes  a  review  of  the  agency's  approach 
to  ensure  that  establishing  this  type  of  contract  is  a  good  business  decision  and  that 
proper  controls  will  be  established. 

Further,  GSA  meets  frequently  with  the  Federal  agencies.  These  frequent  meet- 
ings present  opportunities  to  discover  any  problems.  When  problems  are  identified, 
GSA  works  with  the  agency  to  determine  where  problems  exist  and  bring  about 
proper  solution(s)  to  them.  In  addition,  GSA  has  recently  initiated  the  establishment 
of  performance  measures  for  the  large  contracts  for  IT  resources,  including  IDIQ, 
task  order  type  contracts.  Establishing  and  monitoring  these  performance  measures 
gives  GSA  another  dimension  of  oversight  with  respect  to  how  the  agency  is  meeting 
its  stated  goals. 

U.S.  General  Accounting  Office, 
Washington,  DC,  December  15,  1993. 

Hon.  John  Glenn, 

Chairman,  Committee  on  Governmental  Affairs,  U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  As  agreed  with  your  office,  this  letter  provides  a  prelimi- 
nary response  to  your  July  27,  1993,  request  that  we  review  the  Department  of  the 
Navy's  Tactical  Advanced  Computer-4  (TAC-4)  procurement.  This  procurement  fol- 
lows three  earlier  Navy  contracts  for  tactical  systems;1  however,  unlike  the  other 
contracts,  this  one  also  includes  requirements  for  non-tactical  systems2  and  allows 
other  Defense  Department  and  civilian  agencies  to  purchase  computers.  The  Navy 
plans  to  award  an  Indefinite  Delivery  Indefinite  Quantity  (IDIQ)  contract  for  TAC- 
4.  The  contract  is  expected  to  provide  nearly  40,000  diverse  systems,  including  ad- 
vanced workstations,  servers,  and  portable  computers.  A  request  for  proposals  (RFP) 
was  issued  in  September  1993  with  responses  expected  in  January  1994. 

Because  of  your  concern  that  the  diverse  equipment  requirements  may  create  a 
contract  in  which  user  agencies  can  acquire  equipment  outside  of  normal  competi- 
tion and  oversight,  you  asked  us  to  review  this  procurement.  The  following  discus- 
sion identifies  several  issues  that  we  believe  the  General  Services  Administration 
(GSA)  and  the  Navy  should  address.  We  are  providing  this  preliminary  information 
to  you,  now,  at  the  request  of  your  office.  We  plan  to  continue  our  review  of  this 
procurement. 

The  Navy  is  attempting  to  use  the  TAC-4  procurement  to  meet  both  tactical  and 
non-tactical  requirements  and  fulfill  the  diverse  equipment  needs  of  a  vast  user 
community.  However,  the  Navy  has  not  completed  the  requisite  planning  and  all  the 
necessary  analyses  to  demonstrate  that  it  is  taking  the  best  acquisition  approach. 
Specifically,  the  Navy  has  (1)  not  analyzed  all  feasible  alternatives,  completed  a  cost 
analysis,  or  justified  combining  tactical  and  non-tactical  requirements,  (2)  over- 
stated the  maximum  number  of  systems  that  may  be  purchased,  and  (3)  incorrectly 
required  binary  compatibility,3  rather  than  software  portability.4  In  addition,  man- 
agement and  control  of  the  contract  will  be  difficult  because  the  contract  will  not 
be  centrally  managed  and  the  Navy  will  not  be  responsible  for  monitoring  non-Navy 
purchases — that  responsibility  will  remain  with  user  agencies. 


1  Tactical  systems  aboard  Navy  ships  identify  threats  and  monitor  the  location  and  movement 
of  forces  by  collecting,  integrating,  and  disseminating  information  for  command  and  control  pur- 
poses. 

2  Non-tactical  systems  provide  logistics,  maintenance,  and  administrative  information. 

3  Binary  compatibility  usually  means  that  all  hardware  platforms  must  be  able  to  translate 
software  into  the  same  "ones  and  zeros"  for  the  computers  to  execute. 

4  Portability  is  denned  as  the  ability  to  move  software  from  one  computer  to  another  without 
recompilation. 
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BACKGROUND 

The  TAC-4  contract  is  the  fourth  in  a  series  of  contracts  to  purchase  tactical  sys- 
tems for  the  Navy.  The  three  previous  contracts — Desktop  Tactical  Computer  DTC) 
1,  DTC  2,  and  TAC  3 — which  were  accomplished  under  the  Warner  Amendment  to 
the  Brooks  Act,5  were  exclusively  for  tactical  systems. 

The  Navy  recently  began  planning  to  use  the  same  computer  hardware  for  both 
tactical  and  non-tactical  systems.  Navy  officials  told  us  that  by  merging  tactical  and 
non-tactical  information,  ship  commanders  will  have  greater  and  faster  access  to 
vital  readiness  information  and  thus  will  be  able  to  respond  more  effectively  in  con- 
flict situations.  As  such,  TAC-4  will  be  the  first  contract  to  include  both  tactical  and 
non-tactical  support  programs. 

Because  TAC-4  includes  non-tactical  programs,  and  thus  does  not  fall  under  the 
Warner  Amendment,  the  Navy  requested  a  Delegation  of  Procurement  Authority 
(DPA)  from  GSA.  The  Navy  submitted  its  Agency  Procurement  Request  to  GSA  in 
January  1993.  GSA  issued  a  conditional  DPA,  valued  at  over  $1  billion,  to  the  Navy 
in  March  1993,  and  designated  TAC-4  as  a  Trail  Boss  program.6 

TAC-4  will  also  be  the  first  of  the  Navy  tactical  contracts  to  include  other  mili- 
tary services  and  outside  agencies.  The  Navy  invited  the  other  military  services  to 
participate  in  TAC-4  after  an  Air  Force  inquiry  about  TAC-3  equipment.  In  addi- 
tion, GSA,  in  reviewing  contracts  to  identify  those  that  provide  diverse  technologies 
that  other  agencies  could  use,  added  10  percent  to  the  TAC-4  DPA  for  use  by  civil- 
ian agencies. 

PLANNING  AND  ANALYSIS  FOR  CONTRACT  ARE  INCOMPLETE 

When  submitting  an  agency  procurement  request,  an  agency  must  perform  a  re- 
quirement analysis,  an  alternatives  analysis,  and  an  economic  analysis  for  each  al- 
ternative GSA  granted  conditional  approval  for  the  TAC-4  DPA,  contingent  upon 
the  Navy's  completion  of  its  analyses  and  submission  of  the  required  documentation 
as  specified  in  the  Federal  Information  Resource  Management  Regulation.  The  Navy 
has  not  yet  provided  the  required  documentation.  However,  in  approving  a  DPA, 
GSA  does  not  review  the  validity  of  the  procurement  approach  or  assess  the  sub- 
stance of  the  supporting  analyses.  Consequently,  the  fact  that  the  Navy  provides  all 
the  required  documentation  does  not  mean  that  the  supporting  analyses  are  com- 
plete. 

The  Navy's  analysis  is  incomplete  because  it  did  not  examine  the  feasibility  of  a 
separate  procurement  for  tactical  and  non-tactical  systems,  or  a  Navy-specific  con- 
tract. Also,  while  Navy  officials  assert  that  TAC— 4  will  save  on  maintenance,  logis- 
tics, and  training,  the  Navy  has  not  documented  how  it  will  achieve  these  savings. 
Finally,  the  Navy's  cost  analysis  is  incomplete  because  it  only  compares  TAC-4  con- 
tract costs  with  cost  estimates  for  similar  systems  purchased  from  either  the  GSA 
schedule  or  other  Defense  IDIQ  contracts.  The  Navy's  cost  analysis  does  not  com- 
pare costs  for  each  feasible  alternative. 

More  importantly,  the  Navy  has  not  provided  a  plan  that  establishes  how  the  tac- 
tical and  non-tactical  systems  will  be  integrated.  It  has  developed  a  plan  and  infor- 
mation architecture  for  the  non- tactical  systems,  but  has  not  provided  a  similar 
analysis  for  its  tactical  systems.  Without  this  plan,  there  is  a  risk  that  the  Navy 
will  not  achieve  its  integration  goals  even  after  the  equipment  is  purchased. 

QUANTITY  REQUIREMENTS  ARE  OVERSTATED 

The  Navy  has  overestimated  the  maximum  number  of  systems  that  users  will 
order  from  the  TAC-4  contract.  The  Federal  Acquisition  Regulation  requires  agen- 
cies to  provide  a  realistic  maximum  quantity  for  IDIQ  contracts,  based  on  the  most 
current  information  available.  It  is  also  important  to  provide  realistic  quantity  esti- 
mates because  the  maximum  estimated  quantity  is  directly  related  to  the  DPA  limit. 
Our  analysis  indicates  that  the  total  for  military  users  could  be  reduced  from  nearly 
36,000  to  about  22,000. 


5  The  Brooks  Act  (40  U.S.C.  759)  gives  GSA  authority  to  coordinate  and  provide  for  the  pro- 
curement of  Federal  Information  Processing  (FIP)  resources.  GSA  may  issue  a  Delegation  of  Pro- 
curement Authority  to  the  requesting  agency  after  documentation  and  analysis  requirements  are 
met.  The  Warner  Amendment  (10  U.S.C.  2315  and  40  U.S.C.  759(a)(3))  exempts  a  procurement 
from  GSA  oversight  if  it  is  critical  to  the  direct  fulfillment  of  military  or  intelligence  missions 
and  does  not  include  FIP  resources  for  routine  administration  processes  such  as  payroll,  person- 
nel management,  or  logistics. 

6  Trail  Boss  programs  streamline  paperwork,  provide  direct  and  continuing  relationship  with 
GSA,  and  allow  DPAs  to  be  processed  faster. 
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The  Office  of  the  Chief  of  Naval  Operations  is  responsible  for  the  TAC-4  procure- 
ment. Estimating  quantities  for  TAC-4  was  one  of  the  office's  tasks.  To  do  this,  the 
Navy  first  surveyed  vendors  to  determine  what  enhanced  capabilities  were  likely  to 
be  available  to  meet  the  Navy's  high  performance  computing  needs,  and  then  pro- 
vided military  users  with  specific  information  on  these  capabilities.  The  users  then 
estimated  their  quantity  requirements  based  on  their  projected  needs,  In  some 
cases,  the  Navy  estimated  what  the  users  would  need  or  altered  the  estimates  they 
submitted.  The  Navy  agreed  that  some  of  its  estimates  are  outdated. 

While  the  TAC-4  solicitation  states  the  Army  may  buy  5,000  systems,  the  Army, 
in  a  June  1993  memorandum  to  the  TAC-4  project  office,  stated  that  it  was  inter- 
ested in  buying  only  about  25  systems  for  testing  purposes.  The  Army  also  noted 
that  TAC-4  processing  exceeded  many  of  its  requirements  and  did  not  meet  others. 
As  such,  the  Army  plans  to  use  its  own  Common  Hardware  and  Software  Contract 
to  fulfill  most  of  its  needs. 

The  Navy's  estimates  for  Marine  Corps  requirements  are  also  exaggerated.  The 
Navy  estimated  that  the  Marine  Corps  required  over  5,000  systems.  The  Marine 
Corps  Systems  Command,  however,  estimated  it  would  need  only  a  maximum  of 
1,200  systems.  In  addition,  the  Marine  Corps  requirements  for  a  hand-held 
ruggedized  computer  is  not  included  in  TAC-4. 

Finally,  while  the  Navy's  current  estimate  for  Air  Force  tactical  system  require- 
ments nearly  matches  the  Air  Force's  estimate,  it  is  not  clear  whether  the  Air  Force 
will  actually  use  the  TAC-4  contract  to  fulfill  its  needs.  The  Navy  estimated  that 
the  Air  Force  will  purchase  8,700  systems  from  the  contract.  The  Air  Force  esti- 
mated it  will  require  9,200  systems  to  support  the  Contingency  Theater  Automated 
Planning  System  and  the  Air  Force  Wing  Command  and  Control  System  when  its 
Tactical  Air  Force  Workstation  Contract  expires  in  early  1995.  However,  the  Air 
Force  is  presently  analyzing  whether  TAC-4  systems  will  be  able  to  meet  Air  Force 
requirements. 

In  addition,  GSA  added  10  percent  of  the  total  for  military  requirements  for  civil- 
ian agencies.  This  is  consistent  with  GSA's  role  to  identify  contracts  that  may  pro- 
vide lower  prices  and  make  them  available  government  wide.  However,  the  percent- 
age GSA  selected  was  not  based  on  any  analyses  of  how  this  equipment  will  be  used 
by  civilian  agencies.  Therefore,  it  is  unclear  how  civilian  agencies  will  use  this 
equipment. 

NAVY  INCORRECTLY  REQUIRES  BINARY  COMPATIBILITY 

In  March  1992,  the  Office  of  the  Chief  of  Naval  Operations  sent  a  memorandum 
stating  that  a  common  operating  environment  for  non-tactical  systems  would  im- 
prove the  Navy's  capability  for  interoperability  among  its  logistics  and  administra- 
tive systems  and  that  the  director  desired  a  "common  engine"  (identical  hardware) 
to  meet  tactical  and  non-tactical  requirements. 

To  accomplish  this,  the  TAC-4  RFP  requires  that  the  systems  provide  binary  com- 
patibility— usually  defined  as  requiring  all  hardware  platforms  to  translate  software 
into  the  same  binary  code  (ones  and  zeros)  for  the  computers  to  execute.  The  TAC- 
4  project  manager  originally  told  us  that  requiring  binary  compatibility  will  reduce 
logistics  and  maintenance  costs.  Navy  documentation  states  that  the  Navy,  "plans 
to  use  any  available  computer,  in  any  location,  even  the  laundry  room,  to  perform 
both  tactical  and  non-tactical  functions."  The  project  manager  said  the  Navy  in- 
cluded this  requirement  to  ensure  that  proposed  solutions,  including  different  com- 
puters, could  run  application  software  without  needing  to  compile  it  again  (that  is, 
recompilation).7 

However,  the  ability  to  execute  functions  on  different  computers  without 
recompilation  is  commonly  called  portability,  not  binary  compatibility.  During  our 
discussions,  the  TAC-4  project  manager  agreed  that  the  Navy  is  defining  the  con- 
cept of  portability  as  binary  compatibility.  The  project  manager  has  added  the 
Navy's  definition  of  binary  compatibility  to  the  RFP's  glossary.  However,  we  believe 
it  is  important  to  clarify  this  definition  in  the  RFP,  as  well  as  add  it  to  the  glossary, 
because  binary  compatibility  is  a  more  stringent  requirement  than  portability  and 
tends  to  limit  competition. 

TAC-4  CONTRACT  WILL  BE  DIFFICULT  TO  MANAGE  AND  CONTROL 

The  TAC-4  contract  includes  diverse  requirements  for  all  military  and,  poten- 
tially, all  civilian  agencies.  As  such,  it  has  evolved  into  a  large  schedule  contract 


7  Compile  means  to  translate  a  computer  program  into  ones  and  zeros  for  the  computer  to  exe- 
cute. 
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for  numerous  users  with  diverse  system  requirements,  thus  making  it  difficult  to 
manage  and  control. 

GSA  has  stated  that  tracking  contract  use  on  large  IDIQ  contracts  is  often  dif- 
ficult, especially  when  other  agencies  are  included.  Failure  to  track  orders  ade- 
quately can  have  serious  consequences,  such  as  exceeding  DPA  limits  and  the  con- 
tract scope.8 

Navy  officials  said  that  after  the  TAC-4  contract  is  awarded,  each  agency  will  be 
responsible  for  preparing  procurement  requests  and  its  justification  or  requirements 
analysis  for  the  specific  user  need.  These  documents  are  to  be  forwarded  to  the 
TAC-4  program  office  where  the  delivery  order  will  be  executed.  The  Navy  also  said 
that  the  TAC-4  program  manager  will  not  be  responsible  for  validating  the  require- 
ments. Instead,  TAC— 4  contracting  personnel  will  rely  on  appropriate  authorities 
within  the  ordering  agency  and  the  agency's  life-cycle  management  processes  to  cer- 
tify that  the  requirements  are  legitimate. 

The  Navy  said  it  will  administer  TAC-4  purchases  by  hiring  new  staff  and  imple- 
menting new  procedures  at  its  Research,  Development,  Test,  and  Evaluation  Divi- 
sion, where  the  contract  will  be  administered.  This  is  a  new  role  for  a  research  facil- 
ity that  has  not  formerly  been  involved  in  processing  orders  for  users  outside  of  the 
Navy. 

OBSERVATIONS 

Without  the  requisite  planning  and  analysis,  we  believe  the  Navy  has  not  convinc- 
ingly demonstrated  that  this  is  the  best  procurement  approach.  The  Navy  has  not 
thoroughly  analyzed  the  benefits  of  combining  tactical  and  non-tactical  programs  or 
other  feasible  alternatives  and  their  costs.  Further,  the  Navy  has  not  provided  the 
most  realistic  estimate  of  quantities  users  may  purchase  and  not  collected  the  most 
current  quantity  information  from  them.  Finally,  the  Navy's  continuing  use  of  the 
term  binary  compatibility  in  the  solicitation  may  lead  to  confusion  and  limit  com- 
petition. We  believe  the  Navy  and  GSA  must  address  these  concerns. 

As  agreed  with  your  office,  unless  you  publicly  announce  the  contents  of  this  letter 
earlier,  we  plan  no  further  distribution  of  it  until  30  days  from  the  date  of  this  let- 
ter. At  that  time,  we  will  send  copies  to  the  appropriate  House  and  Senate  commit- 
tees; the  Secretary  of  Defense;  the  Secretary  of  the  Navy;  the  General  Services  Ad- 
ministration; and  other  interested  parties.  Copies  will  also  be  made  available  to  oth- 
ers upon  request.  If  you  have  any  questions  about  this  letter,  please  contact  me  at 
(202)  512-6222  or  John  B.  Stephenson,  Assistant  Director,  at  (202)  512-6240. 
Sincerely  yours, 

David  O.  Nellemann, 
Director,  Information  Resources  Management — National  Security  and 

International  Affairs. 

Prepared  Statement  of  Philip  A.  Odeen 

Mr.  Chairman  and  members  of  the  Committee,  I  am  Phil  Odeen.  I  am  appearing 
today  on  behalf  of  the  Acquisition  Reform  Working  Group  and  as  President  and 
Chief  Executive  Officer  of  BDM  International,  Inc.,  a  6,000-employee  information 
services  and  technology  company.  I  am  also  representing  the  Professional  Services 
Council  (PSC).  We  appreciate  very  much  this  opportunity  to  discuss  the  acquisition 
process  from  the  perspective  of  an  industry  and  a  company  providing  information 
technology  and  other  essential  scientific  and  engineering  services  to  the  federal  gov- 
ernment. 

In  expressing  my  views  today,  I  am  drawing  on  over  30  years  of  experience  in 
both  the  public  and  private  sectors.  I  served  in  the  Pentagon  for  eleven  years,  in- 
cluding service  as  Principal  Deputy  Assistant  Secretary  of  Defense  for  Systems 
Analysis.  After  leaving  the  Pentagon,  I  was  Director  of  Program  Analysis  for  the 
National  Security  Council.  Since  my  tenure  in  government,  I  have  been  a  Vice  Presi- 
dent of  Wilson  Sporting  Goods,  Managing  Partner  of  the  Federal  Consulting  Prac- 
tice for  Coopers  &  Lybrand,  and  now  President  and  CEO  of  BDM.  This  experience 
has  given  me  a  broad  perspective  of  both  the  federal  acquisition  process  and  com- 
mercial buying  practices. 


8  U.S.  General  Services  Administration,  Information  Resources  Management  Service,  IDIQ 
Contracts:  Guide  to  Best  Practices  for  Federal  Information  Processing  (FIP)  Resources,  June 
1993,  KAP-93-3-P;  U.S.  General  Services  Administration,  Information  Resources  Management 
Services,  IDIQ  and  Requirements  Contracts:  LESSONS  LEARNED,  April  1992. 


199 


THE  TECHNOLOGY  SERVICES  INDUSTRY 

Before  I  discuss  a  number  of  specific  issues  related  to  the  acquisition  process,  I 
think  it  is  important  to  share  with  you  some  perspective  (1)  on  our  industry  and 
its  concerns  and  (2)  on  the  Professional  Services  Council  and  what  its  members  ac- 
complish for  the  federal  government. 

The  Professional  Services  Council,  of  which  I  am  a  former  Chairman,  represents 
the  interests  of  over  130  member  companies — large,  small,  woman-  and  minority- 
owned — with  total  revenues  of  approximately  $25  billion  a  year.  The  Council  speaks 
for  the  relatively  new  and  growing  technology  services  industry,  a  significant  job- 
producing  sector  of  the  American  economy,  estimated  to  be  in  the  $200  to  $300  bil- 
lion range  per  year.  The  industry's  products  are  ideas  and  solutions.  Primarily,  we 
focus  on  the  application  of  scientific,  engineering,  and  specialized  problem-solving 
knowledge  to  help  government  and  commercial  clients  use  advanced  technology  to 
solve  important  technical  and  operational  problems,  affordably  and  effectively. 

Today,  the  technology  services  industry  encompasses  research  and  development 
firms,  independent  laboratories  an1  test  facilities,  computer  software  and  develop- 
ment houses,  systems  integration  and  support  companies,  and  program  analysis  and 
evaluation  organizations,  to  name  a  few.  Our  people  are  engineers,  mathematicians, 
physicists,  artificial  intelligence  specialists,  computer  scientists  and  programmers, 
and  specialists  from  many  other  disciplines. 

A  typical  technology  services  firm  provides  value-added  services  to  both  the  public 
and  private  sectors.  For  the  Department  of  Defense  or  the  military  services,  compa- 
nies in  our  industry  provide  technology  services  that  are  integral  to  the  design,  de- 
velopment, production,  and  maintenance  of  weapons  and  other  operational  systems. 
In  addition,  many  of  the  companies  in  the  technology  services  industry,  including 
BDM,  are  developing  large  information  systems  to  improve  the  efficiency  and  effec- 
tiveness of  the  varied  activities  needed  to  ensure  the  operational  capabilities  of  the 
federal  government's  departments  and  agencies.  An  example  of  this  is  the  Require- 
ments Data  Bank  contract,  which  involved  the  development  and  implementation  of 
a  large-scale  information  system  to  automate  the  Air  Force's  logistics  requirements 
and  spare  parts.  This  system,  which  was  developed  by  BDM,  tracks  the  entire  pur- 
chase, maintenance,  and  repair  requirements  of  the  Air  Force  and  has  reduced  the 
down  time,  due  to  repairs  and  maintenance,  for  Air  Force  weapons  systems.  I  might 
add  that,  though  not  fully  developed,  it  proved  to  be  of  great  value  during  Desert 
Storm. 

THE  NEED  FOR  FUNDAMENTAL  CHANGE  AND  REFORM 

The  acquisition  process  has  been  a  visible  and  troublesome  issue  for  both  buyer 
and  seller  for  many  years.  But  despite  a  series  of  legislative  and  regulatory  efforts 
to  correct  apparent  shortcomings,  the  system  remains  in  real  crisis  today  and  fails 
to  meet  the  needs  of  our  government  and  the  American  taxpayer.  I  am,  however, 
encouraged  by  this  Administration's  commitment  to  accomplish  far-reaching  reform 
of  the  existing  federal  procurement  process. 

But  if  we  are  to  have  real  and  meaningful  change  in  the  acquisition  system,  I  be- 
lieve it  is  imperative  that  the  public  and  private  sectors  work  together  more  closely 
than  in  the  past  to  achieve  that  change.  This  is  essential  if  we  are  to  have  an  effi- 
cient and  economical  acquisition  process.  It  is  also  essential  if  we  are  to  harness 
America's  industrial  and  technology  base  to  provide  our  military  with  the  weapons 
and  equipment  they  need  to  defend  our  national  security  interests,  while  also  ena- 
bling that  industry  to  contribute  to  our  economic  security  goals. 

Budget  pressures,  deficit  reduction,  and  the  need  to  stretch  every  dollar  make  it 
even  more  imperative  that  we  enact  legislation  this  year  to  begin  radical  overhaul 
of  the  acquisition  system.  As  Chairman  of  the  so-called  "Odeen  Panel,"  which  was 
requested  by  former  Secretary  Aspin  to  look  at  the  FY94-99  Future  Yeas  Defense 
Program  and  specifically  at  the  adequacy  of  funding  to  support  planned  defense 
forces  and  weapons  programs,  I  have  seen  first  hand  the  significant  funding  prob- 
lems that  confront  the  Department  of  Defense  in  the  out  years.  There  are  simply 
not  enough  dollars  to  support  our  military  forces  and  maintained  a  sound  industrial 
base  if  we  conduct  "business  as  usual."  For  these  reasons,  radical  acquisition  reform 
is  critical  to  our  nation,  to  the  Department  of  Defense,  and  to  American  industry. 

The  legislation  being  considered  this  year  is  a  meaningful  start,  important  and 
worthwhile,  but  only  a  start.  The  reform  process  must  continue  next  year  and  be- 
yond until  the  change  in  the  acquisition  process  serves  both  the  buyer  and  the  seller 
in  an  efficient  and  equitable  manner.  This  will  require  more  than  changes  at  the 
margin.  To  make  a  difference,  very  fundamental  change  is  essential. 
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THE  ACQUISITION  OF  TECHNOLOGY  SERVICES 

Acquisition  reform  must  address  not  only  the  procurement  of  hardware  and  goods 
but  also  the  procurement  of  high-technology  services.  Historically,  the  technology 
services  industry  has  not  been  understood  well  by  public  policy  makers.  As  a  result, 
today's  acquisition  system  is  designed  principally  to  buy  hardware  and  goods,  and 
past  changes  in  the  acquisition  system  have  had  a  similar  bias.  Given  the  many 
unique  aspects  in  the  acquisition  of  technology  services,  I  urge  the  Committee  to 
look  carefully  at  how  its  reform  proposals  will  impact  the  technology  services  con- 
tracting community. 

The  current  acquisition  system  for  technology  services  literally  degrades  quality 
and  responsiveness  and  inflicts  significant,  non-productive  cost  penalties  to  a  degree 
that  would  be  unthinkable  in  a  competitive  commercial  context.  Among  the  most  sa- 
lient factors  that  contribute  to  the  malaise  are:  A  continuing  tendency  to  embrace 
the  low  bid  and  sacrifice  quality;  Extraordinary  and  costly  delays  and  negligent  time 
management  in  the  procurement  cycle;  Excessive,  micro-managed  financial  and 
audit  controls;  Debilitating  and  costly  bid  protests  that  continue  to  erode  trust  in 
the  system;  A  pervasive  lack  of  positive  incentives  for  innovation,  creativity,  produc- 
tivity, and  cost  efficiency;  and  A  growing  gap  between  the  education,  training,  and 
tools  needed  by  federal  buyers  and  the  professional  demands  imposed  in  buying 
modern  technology-based  services. 

The  correct  these  problems,  it  is  essential  that  we  fundamentally  reengineer  the 
acquisition  process.  We  have  a  unique  window  of  opportunity,  where,  at  one  moment 
in  history,  the  Executive  Office  of  the  President,  the  leadership  of  the  Department 
of  Defense,  the  Congress,  and  private  industry  are  all  committed  to  major  change. 
If  we  miss  this  window,  it  may  be  many  years  before  we  have  another  such  oppor- 
tunity. 

SPECIFIC  PROPOSALS  FOR  REFORM 

At  this  time,  I  would  like  to  step  back  from  the  macro  arguments  for  acquisition 
reform  and  touch  briefly  on  several  aspects  of  services  procurement  that  we  believe 
require  inclusion  or  strengthening  in  S.  1587.  We  believe  these  items  are  critical  to 
achieving  a  truly  contemporary,  efficient,  and  high  performance  services  acquisition 
system. 

Value-Based  Contracting. — Value-based  contracting  or  "best  value"  contracting 
have  become  well-used  phrases,  and  few  people  dispute  the  need  to  buy  based  on 
value  to  the  government,  not  merely  the  lowest  bid  price.  But  the  reality  is  that 
their  application,  and,  indeed,  their  very  meaning,  vary  from  agency  to  agency  and 
from  department  to  department.  Often,  there  is  wide  variation  even  within  agencies 
and  departments.  We  believe  what  is  needed  is  an  unequivocal  legislative  mandate 
to  implement  value-based  contracting  governmentwide. 

unequivocal  legislative  mandate  to  implement  value-based  contracting  government- 
wide. 

Contractor  Past  Performance. — There  is  universal  agreement  that  one  of  the  fore- 
most discriminators  for  selecting  winners  in  competitive  procurements  is  contractor 
past  performance.  Ironically,  the  practice  of  government  agencies  and  departments 
in  this  regard  varies  widely  and  suffers  from  inconsistent,  incomplete,  and  generally 
inadequate  efforts  to  evaluate  this  critical  element  in  the  source  selection  process. 

Industry  shares  the  government's  firm  commitment  to  quality  and  accountability. 
Thus,  we  strongly  support  efforts  underway  by  Office  of  Federal  Procurement  Policy 
Administrator  Kelman  to  establish  consistent  standards  and  guidance  with  regard 
to  contractor  past  performance  being  a  major  factor  in  determining  the  successful 
bidder  in  a  competitive  procurement.  We  believe  this  laudable  effort  should  be  given 
impetus  through  a  legislative  mandate. 

Using  Commercial  Practices  to  Acquire  Technology  Services. — Both  the  Congress 
and  the  Administration  are  advocating  bold  measures  to  facilitate  access  to  commer- 
cial goods — a  long  overdue  response  that  will  save  money  and  provide  improved  per- 
formance in  many  cases.  We  believe  the  same  treatment  should  be  accorded  to  ac- 
quiring commercial  services — to  reflect  the  exponential  growth  of  this  marketplace 
in  the  private  sector  economy.  By  starting  with  a  limited  and  tightly  drawn  defini- 
tion of  commercial  services,  we  are  confident  this  can  be  done  without  jeopardizing 
the  government's  obligation  to  protect  the  taxpayers'  interests.  We  have  developed 
a  definition  for  commercial  services  and  hope  to  work  with  you  on  its  inclusion  in 
S.1587. 

Protest  Reform  and  Debriefings. — The  increasing  frequency,  intensity,  and  ulti- 
mate cost  to  the  taxpayer  of  bid  protests  underscores  the  underlying  problems  in 
the  acquisition  system.  Protests — often  nothing  more  than  fishing  expeditions  for  in- 
formation— have  become  a  way  of  doing  business  for  many  companies.  In  fact,  the 
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highest  number  of  protests  ever  was  in  1993.  We  are  pleased  to  see  that  S.1587  in- 
cludes statutory  language  to  improve  the  current  situation. 

Negotiated  Rulemaking. — Finally,  let  me  raise  an  issue  of  great  importance — 
bringing  the  buyer  and  the  seller  together  in  a  constructive,  problem-solving  rela- 
tionship. The  stakes  are  too  high  and  the  issues  too  complex  to  risk  continuation 
of  the  current  arms-length  approach  to  rulemaking.  The  National  Performance  Re- 
view strongly  endorses  negotiated  rulemaking  as  an  instrument  for  constructive 
partnering  between  the  public  and  private  sectors.  Unfortunately,  the  current  ap- 
proach to  rulemaking  is  essentially  a  unilateral  process  where  the  government  goes 
through  the  motions  of  soliciting  industry  "input"  and  makes  only  token  adjust- 
ments to  proposed  rules.  We  believe  S.  1587  should  include  a  strong  mandate  to  use 
negotiated  rulemaking  as  one  of  the  primary  vehicles  for  reinventing  the  acquisition 
system. 

RELIANCE  ON  THE  PRIVATE  SECTOR  FOR  TECHNOLOGY  SERVICES 

Before  closing,  I  would  like  to  discuss  an  issue  that  is  especially  relevant  to  the 
procurement  of  technology  services — government  reliance  on  the  private  sector  for 
technology  services  and  solutions.  While  this  issue  is  not,  strictly  speaking,  an  ac- 
quisition reform  issue,  we  consider  it  to  be  a  major  part  of  the  acquisition  policy 
equation  and  believe  it  deserves  serious  attention. 

As  downsizing  of  our  armed  forces  and  its  support  structure  has  occurred  and  as 
the  Administration  moves  forward  with  the  National  Performance  Review's  goal  to 
reduce  federal  civil  service  employment  by  252,000  people,  the  balancing  of  public 
and  private  sector  roles  has  become  much  more  complex  and  controversial.  We  see 
tangible  evidence  of  this  public-private  sector  friction — if  not  competiton — in  the  De- 
partment of  Defense  depot  environment  and  in  recent  actions  at  EPA  and  the  De- 
partment of  Energy.  In  the  latter  two  cases,  substantial  civil  service  staffing  in- 
creases are  being  financed  through  termination  of  service  contracts. 

In  our  view,  the  recent  Office  of  Management  and  Budget  Policy  Letter  92-1  on 
inherently  governmental  functions  provides  an  excellent  policy  framework  for  mak- 
ing judgments  on  whether  work  must  be  performed  in-house  or  can  be  outsourced 
to  the  private  sector.  While  not  perfect,  we  believe  this  policy  letter  offers  a  reason- 
able solution  to  a  difficult  problem.  As  such,  we  urge  government-wide  implementa- 
tion of  this  policy  letter,  as  expeditiously  as  possible. 

SHIPBUILDING  CLAIMS  REFORM 

Since  the  shipbuilding  industry  is  not  represented  by  any  of  the  three  industry 
witnesses,  I  have  been  asked  by  the  Acquisition  Reform  Working  Group  to  raise  an 
issue  of  particular  importance  to  that  industry.  The  issue  concerns  the  arbitrary  and 
inequitable  18-month  time  limit  on  submission  of  claims.  This  is  especially  ironic 
since  the  normal  procurement  cycle  for  shipbuilding  is  usually  five  to  seven  years. 

The  ABA,  the  Section  800  Panel,  and  the  Acquisition  Reform  Working  Group  are 
all  recommending  a  six-year  standard  through  repeal  or  modification  of  the  current 
law,  and  we  urge  the  Committees  to  support  this  position. 

***** 

Mr.  Chairman  and  members  of  the  Committee,  this  concludes  my  formal  remarks. 
I  again  want  to  thank  you  for  the  opportunity  to  appear  today  to  discuss  the  very 
important  subject  of  acquisition  reform.  A  rare  and  possibly  brief  window  of  oppor- 
tunity exists  to  radically  reform  the  acquisition  system  and  develop  a  legislative 
framework  for  change  this  year.  Such  reform  will  not  be  easy  and  may  take  a  num- 
ber of  years  to  effect,  but  we  owe  it  to  the  American  taxpayer  to  move  forward  expe- 
ditiously to  ensure  that  the  necessary  incentives  and  commitment  to  excellence  are 
present  in  the  government  contracting  environment. 

I  look  forward  to  working  with  you  to  make  acquisition  reform  a  reality. 

Prepared  Statement  of  John  Satagaj 

The  Small  Business  Legislative  Council  (SBLC)  is  a  permanent,  independent  coa- 
lition of  96  trade  and  professional  associations  that  share  a  common  commitment 
to  the  future  of  small  business.  Our  members  represent  the  interests  of  small  busi- 
nesses in  such  diverse  economic  sectors  as  manufacturing,  retailing,  distribution, 
professional  and  technical  services,  construction,  transportation  and  agriculture. 

Many  of  the  small  businesses  represented  by  SBLC  do  business  with  the  federal 
government,  either  as  prime  contractors  or  subcontractors.  The  others  are,  of  course 
taxpayers.  Thus,  all  of  SBLC  members  have  a  strong  interest  in  assuring  that  the 
federal  government  purchases  good  and  services  in  the  most  appropriate  and  effi- 
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cient  manner.  Thus,  we  strongly  advocate  efforts  to  streamline  and  simplify  the  ac- 
quisition system. 

However,  we  strongly  believe  that  such  efforts  must  focus  on  the  business  realities 
of  those  in  the  private  sector,  especially  small  businesses  and  small  disadvantaged 
businesses.  Among  the  issues  on  which  such  reform  must  focus  are  those  factors 
that  impede  small  businesses  from  participating  in  the  government  procurement 
process.  SBLC  members  report  these  factors  include:  identifying  market  opportuni- 
ties; obstacles  to  participation,  such  as  prequalification  requirements,  restrictive 
specifications,  untimely  access  to  necessary  technical  data,  and  the  bundling  of  con- 
tracting opportunities;  payment  problems;  and  unnecessary  or  too  burdensome  rec- 
ordkeeping and  paperwork  requirements. 

In  this  statement,  we  will  review  and  provide  comments  on  S.  1587,  the  "Federal 
Acquisition  Streamlining  Act  of  1993,"  from  the  perspective  of  these  four  factors.  We 
also  will  comment  on  proposals  which  the  Clinton  Administration  has  asked  be  in- 
corporated into  acquisition  reform  legislation. 

As  we  approach  this  legislation,  we  want  to  emphasize  procurement  reform  and 
procurement  streamlining  must  not  be  solely  for  the  benefit  of  those  who  are  mak- 
ing purchases  for  the  government  or  to  the  very  few,  very  large  contractors  that  ob- 
tain the  vast  majority  of  the  dollars  spent  by  the  government.  The  legislation  that 
ultimately  is  enacted  must  help  ease  the  burdens  and  facilities  the  participation  of 
the  small  business  concerns.  It  further  should  assure  that  the  interests  of  the  tax- 
payers are  protected  adequately. 

Quite  frankly,  it  has  been  the  experience  of  many  in  the  small  business  commu- 
nity that  the  provisions  of  the  Federal  Acquisition  Regulation  (FAR)  are  a  source 
of  many  of  the  "complexities"  of  the  procurement  process  that  makes  it  difficult  for 
small  businesses  to  participate.  Further,  the  regulation  writers,  particularly  the  De- 
fense Acquisition  Regulatory  (DAR)  Council,  too  frequently  reflects  a  buyer  bias — 
that  is,  it  fully  implements  the  policies  with  which  it  agrees,  but  too  frequently  re- 
stricts the  operations  of  the  statutory  mandates  enacted  by  Congress  to  protect  the 
seller,  especially  small  businesses.  Members  of  SBLC  can  provide  examples  of  the 
regulation  writers  delaying  or  failing  to  implement  laws  dealing  with  competition, 
payment,  small  disadvantaged  business  participation,  and  other  matters.  Years  of 
such  experiences  provide  little  reason  to  trust  the  executive  Branch  and  especially 
the  procurement  regulation  writers. 

SIMPLIFIED  ACQUISITION  THRESHOLD 

Great  emphasis  has  been  placed  by  the  Clinton  Administration,  like  the  Bush  Ad- 
ministration before  it,  on  raising  the  small  purchase  threshold  from  $25,000  to 
$100,000.  The  objective  of  this  effort,  in  our  view,  is  to  eliminate  the  protections  cur- 
rently afforded  by  the  Small  Business  Act  to  assure  that  small  firms  will  have  ade- 
quate prior  notice  of  government  contracting  opportunities  and  adequate  time  to 
fashion  an  offer  responsive  to  the  government  solicitation.  The  procurement  bu- 
reaucracy vigorously  opposed  these  protections  when  they  were  placed  into  law  in 
1984  and  frequently  have  sought  to  undermine  them  both  administratively  and 
through  proposed  legislation. 

SBLC  and  others  in  the  small  business  and  small  disadvantaged  business  commu- 
nity have  spelled  out  clearly  what  protections  we  believe  need  to  be  put  in  place 
to  assure  that  small  businesses  have  access  to  information  and  adequate  time  to 
compete  for  these  $100,000  "small  purchase"  contracts.  These  include: 

(1)  Linking  any  increase  in  the  small  purchase  threshold  with  a  concurrent  obliga- 
tion on  the  part  of  buying  activities  to  improve  local  notice  procedures.  SBLC  sees 
no  incompatibility  between  the  current  statutory  requirements  to  have  local  posting 
for  ten  days  before  offers  are  solicited,  whether  they  are  solicited  orally  or  in  writ- 
ing. Congress  should  make  it  explicit  that  the  current  right  accorded  small  business 
concerns  applies  even  when  oral  solicitations  will  be  used.  H.R.  2238  and  H.R.  3586 
do  just  that. 

On  June  21,  SBLC  and  a  coalition  of  other  groups  representing  small  businesses 
and  small  disadvantaged  businesses  sent  a  letter  to  Dr.  Allan  V.  Burman,  then  the 
Administrator  for  the  Office  of  Federal  Procurement  Policy  (See  Attachment  A).  In 
that  letter,  we  asked  Dr.  Burman  to  use  the  authority  granted  the  OFPP  adminis- 
trator in  Section  6  of  the  Office  of  Federal  Procurement  Policy  Act,  to  initiate  action 
to  amend  the  Federal  Acquisition  Regulation  Part  13,  Small  Purchase  and  Other 
Simplified  Procedures,  to  bring  it  into  compliance  with  existing  law. 

Five  months  later,  on  November  17,  1993,  Dr.  Burman  got  around  to  asking  the 
opinions  of  the  three  career  officials  from  the  Department  of  Defense,  the  General 
Services  Administration  and  the  National  Aeronautics  and  Space  Administration 
that  along  with  the  Administrator  comprise  the  FAR  Council  (See  Attachment  B). 
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Dr.  Burman's  inquiry  to  the  other  three  regulatory  barons  didn't  even  set  a  time- 
table for  them  to  respond. 

Another  four  months  have  elapsed  and  the  new  OFPP  Administrator  Dr.  Steven 
Kelman  still  has  not  responded  to  our  June  21  letter.  The  disdain  for  the  small  busi- 
j    nesses  of  this  country  is  disheartening.  The  disregard  for  a  statute,  passed  by  Con- 
gress and  signed  by  the  President,  is  frightening. 

Now  we  understand  that  the  Clinton  Administration  has  presented  Congressional 
staff  with  a  proposal  to  change  the  law  to  allow  what  they've  been  doing  for  ten 
years  under  their  regulatory  "repealer"  of  the  offending  statute.  We  can't  help  but 
be  completely  nonplused:  Finally  called  on  the  carpet,  the  procurement  bureaucracy 
I  asks  that  the  law  be  changed.  The  shocking  part  is  that  the  Clinton  Administration 
is  willing  to  harm  the  small  business  community  to  make  life  easier  for  Federal  buy- 
1    ing  agents. 

|       We  urge  that  S.  1587  be  amended  to  clarify  the  current  statutorily-related  posting 

i  requirements  for  contracting  opportunities  below  the  small  purchase  threshold  by 
assuring  that  such  postings  occur  even  when  the  solicitations  are  made  orally.  And, 

j  in  light  of  the  regulation  writers  disdain  and  disregard  for  the  existing  law,  we 
strongly  urge  the  Senate  not  only  to  reject  the  Clinton  Administration's  proposal  to 
weaken  the  existing  law  but  to  take  immediate  steps  to  assure  that  the  1984  statu- 

i  tory  requirements  are  implemented  properly  and  enforced,  before  giving  further  con- 
sideration to  raising  the  current  small  purchase  threshold  or  the  establishment  of 
a  simplified  acquisition  threshold. 

(2)  Linking  any  increase  in  the  small  purchase  threshold  with  a  concurrent  obliga- 
tion to  implement  a  coordinated  government-wide  electronic  equivalent  of  the  com- 
merce Business  Daily.  There  is  no  question  that  the  technology  exists  to  implement 
an  on-line  system  in  a  timely  manner.  We  believe  that  no  buying  activity  should 

!  be  allowed  to  use  small  purchase  procedures  on  contracts  over  $25,000  until  it  is  par- 
ticipating in  an  electronic  equivalent  of  the  CBD. 

S.  1587  has  taken  the  approach  of  raising  the  small  purchase  threshold  to 
$100,000  without  any  linkage  to  the  implementation  of  a  system  of  electronic  con- 
tracting. Under  the  provisions  of  S.  1587,  a  notice  of  a  small  purchase  opportunity 
would  nave  to  be  published  in  the  Commerce  Business  Daily  ten  days  prior  to  re- 
lease of  a  request  for  offers.  However,  it  would  eliminate  the  current  statutorily- 
specified  response  times  of  30  days  for  all  types  of  contracting  other  than  research 
and  development  contracting  (which  provide  45  days  for  the  contractor  to  prepare 
its  offer).  Under  this  bill,  the  procuring  agency  would  be  required  to  include  in  its 
CBD  notice  the  amount  of  time  for  response  and  the  type  of  contract  expecting  to 
result  from  the  small  purchase  solicitation. 

By  requiring  the  agencies  to  specify  publicly  and  in  advance  the  response  time 
allowed,  as  well  as  the  complexity  of  the  offer  expected,  the  Senate  sponsors  appar- 
ently believed  that  "sunshine"  would  keep  the  response  times  practical  in  business 
terms.  For  example,  a  small  purchase  solicitation  for  a  commonly  available  commer- 
cial item  could  have  a  substantially  shorter  response  time  (e.g.,  five  days)  if  award 
were  to  be  made  on  a  price-only  basis  by  a  simple  purchase  order.  Whereas,  a  solici- 
tation for  a  proposal  to  do  a  complex  technical  effort,  although  only  costing  $90,000, 
could  not  be  expected  to  be  prepared  and  submitted  within  the  same  five  days. 

While  recognizing  that  the  Senate  bill  takes  an  innovative  approach  to  preserving 
the  openness  of  the  solicitation  process  while  awaiting  the  implementation  of  elec- 
tronic contracting,  SBLC  prefers  the  greater  certitude  provided  by  an  electronic 
CBD  and  specified  response  periods.  In  addition,  we  urge  the  Senate  to  improve 
upon  this  minimum  requirement  and  condition  an  increase  on  the  small  purchase 
threshold  to  $100,000  on  the  actual  implementation  by  a  procuring  agency  of  a  com- 
mon government-wide  system  providing  for  comprehensive  electronic  commerce,  in- 
cluding notice  of  solicitation;  responses  to  solicitations  and  requests  for  information; 
information  with  respect  to  such  requests;  orders;  public  notice  of  awards;  and  pay- 
ment. We  strongly  believe  this  is  the  most  effective  inducement  to  encourage  the 

1    executive  agencies  to  implement  such  electronic  commerce. 

|  OFPP  Administrator  Kelman  and  other  Administration  witnesses  have  made  it 
,  clear  that  the  Executive  Branch  is  a  long  way  from  full  electronic  commerce  and 
j  is  not  even  likely  to  meet  the  very  vague  goals  set  out  in  the  October  26,  1993 
i  memorandum  issued  by  President  Clinton  concerning  streamlining  procurement.  In 
I  that  memorandum,  the  President  sets  out  a  timetable  for  the  Government-wide  im- 
|    plementation  of  electronic  commerce  by  January  1997. 

First,  we  cannot  realistically  expect  that  the  bureaucrats  will  faithfully  execute 
j    the  President's  promises,  since  they  work  hard  at  "closing"  rather  than  "opening" 
;    the  procurement  process.  As  we  noted  above,  the  regulation  writers  have  effectively 
enforced  for  more  than  ten  years  a  regulatory  "repealer"  of  the  law  passed  by  both 
houses  of  Congress  and  signed  by  the  President  of  the  United  States. 


i 
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Second,  on  January  27,  the  Department  of  Defense  issued  a  news  release  (No. 
034-94)  announcing  the  release  of  its  process  action  team  report  on  electronic  com- 
merce. According  to  the  news  release,  the  report  projects  that  after  a  two-years  im- 
plementation period,  DOD  will  be  able  to  reach  only  80  percent  of  its  small  pur- 
chases. If  DOD,  which  clearly  is  substantially  further  ahead  than  the  rest  of  the 
Government,  only  can  cover  80  percent  by  January  1996,  is  it  realistic  to  believe 
that  the  President's  goal  of  complete  Government-wide  implementation  of  electronic 
commerce  will  be  in  place  one  year  later? 

(3)  Eliminating  the  requirement  that  the  small  purchase  threshold  be  raised  auto- 
matically every  fifth  year  in  line  with  inflation.  Purchases  below  the  proposed  new 
$100,000  simplified  acquisition  threshold  account  for  nearly  99  percent  of  all  con- 
tracting opportunities.  We  believe  that  it  is  only  appropriate  that  Congress  specify 
the  threshold  that  defines  such  a  large  percentage  of  procurement  opportunities  in- 
tended for  small  business  competition,  particularly  in  light  of  past  efforts  of  the  Ex- 
ecutive Branch  to  undermine  congressional  efforts  to  assure  small  business  and 
small  disadvantaged  business  participation. 

(4)  Linking  explicitly  any  increase  in  the  small  purchase  threshold  to  an  equal 
rise  in  the  small  business  reserve.  S.  1587  would  make  statutorily  explicit  that  the 
small  business  reserve  applies  to  any  increase  in  the  small  purchase  threshold.  We 
strongly  support  this. 

It  should  be  noted  that  the  small  business  reserve  does  not  ensure  that  small 
businesses  win  all  contracts  below  the  current  $25,000  small  purchase  threshold.  In 
fact,  an  analysis  by  the  staff  of  the  Senate  Small  Business  Committee  in  the  mid- 
1980's,  estimated  that  small  business  concerns  win  slightly  less  than  50  percent  of 
the  contracting  opportunities  below  the  current  small  purchase  threshold.  Before  a 
contracting  opportunity  can  be  reserved  for  exclusive  competition  among  small  busi- 
nesses, a  contracting  officer  must  make  the  determination  that  there  is  a  reasonable 
expectation  of  two  or  more  small  business  offerors  capable  of  furnishing  products  or 
services  meeting  the  Government's  requirements  at  a  price  determined  to  be  a  fair 
and  reasonable  market  price.  While  the  electronic  commerce  demonstration  con- 
ducted at  Wright-Patterson  Air  Force  Base  showed  this  percentage  can  be  increased 
to  above  90  percent,  it  made  clear  that  even  with  complete  visibility  small  firms  will 
not  be  the  exclusive  players  in  a  $100,000  small  purchase  market. 

It  is  our  understanding  that  the  Clinton  Administration  has  requested  the  Con- 

tress  to  not  apply  the  small  business  reserve  to  any  contracting  opportunity  below 
2,500.  The  purported  rationale  for  this  exemption  from  the  small  business  reserve 
is  the  desire  to  make  more  purchases  through  the  use  of  Government  credit  cards, 
a  procurement  simplification  recommendation  contained  in  the  Vice  President's  Na- 
tional Performance  Review.  The  Vice  President  advocates  that  Government  agencies 
be  able  to  make  routine  purchases  from  commercial  sources,  a  significant  number 
of  which  will  not  be  small  business  concerns. 

However,  the  $2,500  exemption  is  being  advanced  on  an  across-the-board  basis 
without  any  linkage  to  the  use  of  the  Government  credit  card  to  actually  make  the 
purchase.  We  would  urge  the  committee,  if  such  a  $2,500  threshold  is  advanced, 
that  such  a  linkage  be  explicitly  established  in  statute. 

(5)  Treating  any  contract  below  the  small  purchase  threshold  that  cannot  be 
awarded  to  a  small  business  as  being  above  the  threshold  until  an  electronic  CBD 
equivalent  is  in  place.  This  will  assure  that  a  contracting  officer  has  no  incentive 
to  "game"  the  system — to  use  the  simplified  small  purchase  procedures  and  yet 
award  the  contract  to  an  other-than-small  business,  when  qualified  small  businesses 
are  available  to  perform  the  contract.  Once  universal  access  to  information  is  as- 
sured by  an  electronic  CBD  equivalent,  we  do  not  believe  this  extra  protection  for 
small  businesses  will  be  necessary. 

(6)  Making  explicit  the  right  of  an  offeror,  especially  a  small  business  concern,  to 
submit  an  offer  when  small  purchase  procedures  are  being  used  even  if  the  govern- 
ment buyer  has  obtained  the  three  quotations  cited  in  the  Federal  Acquisition  Regu- 
lation as  meeting  the  competition  requirement.  In  too  many  instances,  three 
quotations  has  become  the  ceiling  for  the  number  of  offers  that  will  be  considered. 
The  statutory  standards,  maximum  practicable  competition,  should  not  be  inter- 
preted to  sanction  arbitrariness  by  a  government  buyer. 

(7)  Statutorily  establishing  a  threshold  for  completion.  Currently,  the  so-called 
threshold  for  competition  is  specified  in  the  government-wide  FAR  as  10  percent  of 
the  small  purchase  threshold.  If  the  threshold  were  raised  to  $100,000  and  this  reg- 
ulatory threshold  were  left  unchanged,  the  threshold  for  competition  would  rise  to 
$10,000,  a  sizable  amount  which  was  the  entire  threshold  for  small  purchases  until 
1986.  Further,  without  some  statutory  specification,  it  is  perfectly  conceivable  that 
the  procurement  regulation  writers  could  amend  the  FAR  to  make  the  threshold  for 
competition  a  much  higher  number,  solely  at  their  own  discretion. 
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(8)  Requiring  detailed  reporting  under  the  Federal  Procurement  Data  System  for 
any  purchase  of  $10,000  or  above.  Using  the  Individual  Contract  Action  Report  (SF 
279)  rather  than  the  Summary  Report  (SF  281)  will  assure  that  small  business  and 
small  disadvantaged  business  participation  in  small  purchases  can  be  accurately 
measured  by  the  small  business  community  as  well  as  Congress.  Without  such  de- 
tailed reporting,  it  will  be  impossible  for  Congress  or  the  General  Accounting  Office 
to  accurately  assess  small  business  participation  with  regard  to  the  millions  of  pro- 
curement opportunities  existing  between  $10,000  and  $25,000.  In  any  event,  we  are 
nonplussed  at  the  executive  agencies'  objection  to  requiring  their  contracting  officers 
to  complete  a  one  page  form,  when  they  demonstrate  such  little  concern  for  requir- 
ing contractors  to  submit  to  burdensome  reporting  requirements  that  all  too  fre- 
quently generate  literally  reams  of  paper  for  each  contractor's  response. 

S.  1587  establishes  only  a  threshold  of  $25,000  and  for  only  a  three-year  period. 
We  believe  that  such  a  reporting  requirement  should  be  in  place  for  at  least  five 
years  after  the  small  purchase  threshold  is  increased,  so  that  the  results  of  such 
increase  can  be  seen. 

(9)  Mandating  the  use  of  fast  pay  procedures  in  contracts  under  the  small  pur- 
chase threshold  awarded  to  small  businesses.  The  Prompt  Payment  Act  Amend- 
ments of  1988  included  a  provision  that  gave  the  executive  agencies  permissive  au- 
thority to  implement  fast  pay  procedures  for  contracting  opportunities  below  the 
small  purchase  threshold.  However,  the  regulations  implementing  this  provision  vir- 
tually assure  that  fast  pay  procedures  cannot  be  used.  SBLC  believes  it  is  only  equi- 
table that  legislation  designed  to  expedite  contract  solicitation  and  award  for  the 
convenience  of  the  government  buyer  also  should  expedite  payment  to  the  small 
business  seller  for  performance.  We  are  disappointed  that  S.  1587  fails  to  address 
this  important  issue. 

(10)  Linking  the  threshold  for  small  claims  procedures  to  the  simplified  acquisi- 
tion threshold.  The  Contract  Disputes  Act  of  1978  provides  for  a  small  claims  proce- 
dures. Since  1978,  the  threshold  for  access  to  such  small  claims  procedures  has  re- 
mained at  disputes  valued  under  $10,000.  Under  the  statue,  small  claims  proce- 
dures are  available  at  the  election  of  the  contractor.  Given  our  belief  that  the  sim- 
plified acquisition  threshold  increase  should  provide  for  a  balancing  of  benefits  be- 
tween the  buyer  and  the  seller,  we  urge  the  Congress  to  permit  small  claims  proce- 
dures to  be  available  to  a  contractor  for  any  contract  below  the  simplified  acquisi- 
tion technique  threshold. 

(11)  Increasing  the  threshold  of  other  thresholds  impacting  on  small  purchases. 
SBLC  commends  the  sponsors  of  S.  1587  for  raising  the  Miller  Act  threshold  from 
$25,000  to  $100,000  while  making  clear  that  alternative  payment  protections  need 
to  be  accorded  tc  subcontractors  and  suppliers. 

The  increase  in  the  Miller  Act  threshold  is  important  in  expanding  the  access  of 
small  construction  contractors  and  specialty  contractors  to  construction  contracting 
opportunities  in  both  the  government  and  the  private  sector.  It  is  especially  impor- 
tant to  small  contractors  and  specialty  contractors  owned  by  women  and  minorities. 
In  fact,  it  will  have  an  even  more  dramatic  effect  by  creating  opportunities  for  ex- 
panding the  Small  Business  Administration's  Surety  Bond  Guarantee  Program.  Cur- 
rently, a  substantial  amount  of  the  guarantee  authority  is  utilized  in  providing 
guarantees  for  contracts  less  than  $100,000  in  value.  If  that  capacity  could  be  redi- 
rected to  larger  contracts,  it  would  make  possible  an  increase  in  the  maximum  size 
bond  that  can  be  guaranteed  under  the  program,  currently  $1.25  million,  to  a  much 
higher  figure,  possibly  twice  or  even  three  times  the  current  maximum.  This  would 
enable  small  firms,  especially  women-owned  and  minority-owned  small  firms,  to  be 
able  to  compete  for  construction  opportunities  at  the  federal  level,  at  the  state  and 
local  levels,  and  in  the  commercial  marketplace  from  which  they  are  now  excluded 
because  of  inadequate  access  to  surety  bonds. 

However,  SBLC  believes  that  the  use  of  alternative  payment  protections  should 
be  specified  more  clearly  in  the  legislation.  Again,  we  would  observe  that  more  than 
two  years  ago,  OFPP  issued  a  policy  letter  regarding  the  use  of  irrevocable  letters 
of  credit  in  lieu  of  payment  bonds;  the  change  has  never  been  incorporated  in  the 
FAR  because  of  the  opposition  of  others  in  the  Executive  Branch.  This  despite  the 
fact  that  OFPP's  authorizing  statute  specifically  says  that  any  OFPP  policy  letter 
must  be  implemented  in  the  FAR.  Obviously,  there  is  a  parenthetical  only  visible 
to  those  within  the  regulatory  bureaucracy:  "only  if  we  agree  with  what's  in  your 
policy  letter." 

We  note  that  the  Clinton  Administration  has  sent  a  package  to  Capitol  Hill  call- 
ing for  the  increase  in  the  Miller  Act  threshold,  without  the  alternative  payment 
protections  for  subcontractors  and  suppliers.  Apparently,  the  Executive  feels  that 
the  implementation  of  such  payment  protections  would  be  too  inconvenient  for  the 
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procurement  bureaucracy.  Congressional  concurrence  with  this  demand  would  be  a 
substantial  disservice  to  small  businesses,  particularly  small  and  emerging  firms. 

SBLC  also  recommends  that  Congress  address  additional  threshold  increases  that 
have  not  been  incorporated  in  any  of  the  acquisition  reform  bills  under  consider- 
ation. In  particular,  the  increase  of  the  current  $2,000  Davis-Bacon  threshold  and 
the  $2,500  Service  Contract  Act  threshold  are  essential  if  the  full  benefit  of  a  sim- 
plified acquisition  threshold  is  to  accrue  equally  to  the  buyer  and  the  small  business 
seller. 

We  note  that  the  Davis-Bacon  Act  carries  with  it  not  only  obligations  concerning 
rates  of  pay,  but  the  collateral  requirements  of  the  Copeland  Act  regarding  the  sub- 
mission of  weekly  payroll  data.  SBLC  believes  this  burdensome  and  unnecessary  pa- 
perwork requirement  should  be  replaced  with  a  certification  requirement. 

COMMERCIAL  ITEMS  AND  SUBCONTRACTING  PLANS 

Another  central  pillar  of  the  ongoing  effort  to  streamline  the  acquisition  process 
is  statutory  changes  that  would  encourage  the  use  of  commercial  products.  The 
small  business  community  supports  the  use  of  commercial  items  through  commer- 
cial item  descriptions.  Small  firms  in  particular  can  emphasize  to  you  the  problems 
that  flow  from  the  Government's  use  of  detailed  design  specifications,  many  of  which 
are  substantially  outdated  and  call  for  components  which  are  no  longer  available  in 
the  marketplace.  It  is  small  firms  that  are  most  hurt  by  the  long  delays  in  receiving 
Government  approval  for  the  substitution  of  currently-available  components. 

The  reliance  on  commercial  products  that  meet  the  government's  needs  has  been 
a  stated  congressional  objective  since  the  late  1970's.  An  explicit  statutory  pref- 
erence for  the  use  of  commercial  product  descriptions  and  functional  specifications 
was  included  in  the  1984  Competition  in  Contracting  Act  because  of  the  potential 
for  fostering  broader  competition  in  the  federal  marketplace.  The  preference  for  the 
acquisition  of  commercial  products  have  been  included  with  increasingly  detailed 
specificity  in  numerous  pieces  of  legislation  over  the  last  ten  years. 

During  the  current  debate,  however,  there  has  been  a  critical  shift.  Assertions  are 
now  being  made  that  commercial  products  can  only  be  acquired  through  the  use  of 
commercial  buying  practices — practices  which  provide  unlimited  discretion  to  and 
place  absolute  power  in  the  hands  of  the  buyer.  Such  commercial  practices  are,  in 
our  view,  fundamentally  incompatible  with  a  government  procurement  system 
which  derives  the  resources  to  make  the  purchases  from  the  taxes  extracted  from 
the  very  firms  that  are  seeking  to  sell  to  the  government.  Fairness,  openness  and 
evenhanded  treatment  must  be  central  to  the  government  acquisition  system,  where 
these  considerations  are  not  important  in  a  profit-driven  commercial  environment. 

One  provision  of  S.  1587  gives  us  some  concern.  It  allows  the  head  of  an  executive 
agency  to  establish  "market  acceptance  criteria".  Clearly,  the  most  likely  form  of 
"market  acceptance  criteria"  would  be  volume  of  sales  in  the  commercial  market. 
Obviously,  if  the  volume  of  sales  were  set  sufficiently  high,  small  firms  could  be  ex- 
cluded. Small  firms  could  not  effectively  challenge  such  "market  acceptance  criteria" 
through  the  protest  system,  given  the  deference  granted  agency  decisions  on  such 
matters  by  the  various  protest  forums.  Without  some  additional  protections,  small 
commercial  firms  would  likely  be  excluded,  given  the  propensity  of  the  contracting 
community  to  avoid  dealing  with  small  firms. 

Further,  S.  1587  adopts  a  very  broad  definition  of  commercial  products,  which  in- 
cludes not  only  things  that  currently  exists,  but  those  which  still  may  be  under  de- 
velopment but  are  intended  by  their  developer  to  be  sold  as  commercial  products. 
When  such  a  broadened  definition  is  coupled  with  a  sweeping  elimination  of  statu- 
tory requirements  that  currently  define  the  government  procurement  process,  we  be- 
lieve alarm  bells  should  be  sounding. 

The  Clinton  Administration  has  called  for  still  a  broader  definition  of  commercial 
item. 

In  addition,  the  Acquisition  Reform  Working  Group,  which  essentially  is  the  mem- 
bership of  the  Council  on  Defense  and  Aerospace  Industries  Associations  (CODSIA), 
which  represents  the  very  largest  suppliers  of  defense-unique  equipment,  plus  the 
Chamber  of  Commerce  of  the  United  States  and  the  American  Defense  Prepared- 
ness Association,  are  now  strenuously  advocating  an  even  more  sweeping  expansion  ' 
of  the  concept  of  buying  commercial  products,  as  well  as  the  shift  to  commercial  buy- 
ing practices.  Their  proposal  would  not  stop  with  commercial  products  but  would 
modify  the  definition  of  commercial  item  to  include  all  forms  of  commercial  services.  1 
As  was  discovered  during  the  deliberations  of  the  so-called  Section  800  Panel,  the 
Advisory  Panel  on  Streamlining  and  Codifying  Defense  Acquisition  Laws,  the  con-  j 
cept  of  commercial  services  ultimately  encompasses  virtually  all  services. 
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This  sweeping  expansion  of  the  definition  of  commercial  products,  even  that  in  S. 
1587,  would  have  a  particularly  damaging  impact  on  the  small  business  community 
when  coupled  with  the  elimination  of  so-called  government-unique  requirements. 
The  proponents  of  the  Government's  commercial  buying  practices  have  declared  that 
such  requirements  are  unacceptable  and  costly  to  those  wishing  to  do  business  with 
the  Government.  While  cost  estimates  as  high  as  30  percent  have  been  asserted, 
even  a  casual  peek  behind  the  assertions  shows  that  there  is  little  more  than  dec- 
larations by  firms  wanting  to  be  freed  of  Government  requirements.  Hard  data  does 
not  appear  to  exist  to  support  these  claims  of  unnecessary  additional  costs. 

Some  of  these  so-called  Government  unique  requirements  advance  import  public 
purposes  that  would  otherwise  go  ignored  by  the  major  contractors  if  left  to  their 
own  devices.  The  one  that  we  would  like  to  focus  on  obviously  is  the  use  of  small 
business  concerns,  including  small  business  concerns  owned  and  controlled  by  so- 
cially and  economically  disadvantaged  individuals,  as  subcontractors  and  suppliers 
on  major  contracts. 

The  small  business  community  is  especially  concerned  with  respect  to  the  proposal 
advocated  by  the  Clinton  Administration  and  by  the  major  contractors  to  eliminate 
such  subcontracting  requirements.  The  subcontracting  plan  requirement  lays  upon 
those  major  contractors  who  would  do  business  with  the  government  contractual  ob- 
ligations regarding  the  establishment  and  performance  of  goals  for  small  business 
participation  and  small  disadvantaged  business  participation  as  subcontractors 
under  those  contracts. 

We  commend  the  sponsors  of  S.  1587  for  not  succumbing  to  the  entreaties  of  the 
major  contractors  to  eliminate  any  requirement  for  subcontracting  plans  for  com- 
mercial products  or  commercial  services.  Under  their  proposal,  the  requirements  of 
Public  Law  95-507  would  remain  intact;  they  simply  would  not  apply  to  any  pro- 
curements given  the  sweeping  breadth  of  the  definition  of  commercial  items  they  ad- 
vocate. The  disturbing  part  is  that  their  position  is  being  advocated  by  the  Clinton 
Administration. 

The  principal  argument  advanced  to  Congress  by  the  major  contractors  and  the 
Clinton  Administration  is  that  commercial  firms  already  have  in  place  an  array  of 
commercial  relationships  at  the  time  they  seek  to  offer  their  products  or  services 
to  the  government.  This  they  maintain  is  equally  true  whether  the  item  being  of- 
fered is  truly  an  off-the-shelf  commercial  item  shipped  to  the  government  as-is,  as 
it  is  to  items  that  have  not  yet  been  manufactured  or  services  that  have  not  yet 
been  designed  or  rendered  but  are  merely  intended  be  offered  at  some  future  time. 
These  major  contractors  suggest  that  it  would  wreak  havoc  on  their  established 
business  relationships  to  have  to  deal  with  small  business  and  small  disadvantaged 
business  firms  unless  those  firms  already  happen  to  be  a  part  of  that  firm's  vendor 
base. 

We  would  suggest  that  disrupting  established  business  relationships,  the  hall- 
mark of  which  were  the  exclusion  of  disadvantaged  businesses  or  even  small  busi- 
nesses generally,  was  one  of  the  congressional  objectives  of  requiring  subcontracting 
goals  and  expecting  their  attainment. 

SBLC  also  would  observe  that  in  their  drive  to  market  their  products  to  foreign 
governments,  these  multinational  corporations  frequently  accept  offset  require- 
ments. Commonly  today,  a  foreign  government  buyer  requires  that  some  percentage 
of  the  contract  will  be  performed  by  subcontractors  located  in  the  nation  making  the 
purchase.  Offset  agreements  merely  are  an  effort  by  those  foreign  governments  to 
advance  the  development  and  strength  of  elements  of  their  business  community. 
Major  multinational  corporations  regularly  seek  to  outbid  each  other  in  the  size  of 
the  offered  transfers  of  business  opportunities. 

SBLC  finds  it  incongruous  that  we  then  are  asked  to  accept  the  arguments  of 
these  multinational  firms  to  eliminate  requirements  to  expand  participation  by 
American  small  businesses  while  at  the  same  time  these  firms  are  willing,  if  not 
eager  to  accept  offset  agreements  that  have  the  practical  effect  of  exporting  manu- 
facturing jobs. 

Clearly,  the  offset  demands  of  foreign  governments,  or  in  some  cases  foreign  cor- 
porations are  nothing  but  the  equivalent  of  the  very  requirements  that  the  multi- 
national corporations  claim  are  so  incompatible  with  commercial  buying  practices. 
A  cynic  might  observe  that  the  only  goal  of  these  multination  corporations  is  to  free 
themselves  of  any  obligations  to  the  United  States  Government  so  they  have  more 
opportunities  to  freely  ship  jobs  overseas. 

Another  compelling  argument  against  those  that  claim  subcontracting  plans  are 
incompatible  with  commercial  products  acquisitions  in  the  fact  that  since  the  late 
1970's,  unquestionably  commercial  firms  such  as  Kodak,  Xerox  and  IBM,  have  been 
operating  under  so-called  company-wide  plans  for  the  participation  of  small  busi- 
nesses and  small  disadvantaged  businesses.  In  1988,  Congress  initiated  a  test  of 
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company- wide  subcontracting  plans  with  respect  to  major  systems  contractors  in 
DOD.  While  the  results  of  the  DOD  demonstration  have  yet  to  be  reviewed  by  the 
Congress,  those  experiences  plus  the  experiences  of  the  true  commercial  product 
vendors  undercut  the  arguments  being  advanced  by  the  Acquisition  Reform  Working 
Group,  which  argues  that  all  subcontracting  requirements  must  be  eliminated  to  fa- 
cilitate the  acquisition  of  commercial  products. 

It  would  be  unfair  if  it  were  not  noted  that  many  in  the  small  disadvantaged  busi- 
ness community  and  some  members  of  Congress  question  the  effectiveness  of  com- 
pany-wide subcontracting  plans.  They  assert,  and  not  without  merit,  that  without 
intense  oversight,  there  may  be  a  tendency  to  relegate  the  small  business  and  small 
disadvantaged  business  participation  to  peripheral  services  and  support  functions 
and  exclude  them  from  the  core  elements  of  contract  performance.  That  assertion 
has  been  made  in  hearings  before  the  House  Small  Business  Committee  regarding 
the  company-wide  plans  under  which  commercial  firms  are  now  operating  and  was 
a  substantial  concern  at  the  time  that  Senator  Nunn  advocated  the  DOD  test  pro- 
gram. 

Rather  than  abandoning  subcontractor  participation  requirements,  SBLC  advo- 
cates making  those  requirements  more  effective.  Subcontractors  frequently  report 
that  the  existing  subcontracting  plan  procedures  lead  to  a  practice  known  as  "bid 
shopping."  In  addition,  the  goals  too  often  have  to  be  ephemeral  when  it  comes  time 
to  measuring  actual  performance. 

Recently,  there  has  been  increased  discussion  about  harnessing  the  competitive 
marketplace  with  regard  to  the  participation  of  small  businesses  and  small  dis- 
advantaged businesses.  This  could  be  done  by  making  small  business  and  small  dis- 
advantaged participation  at  the  subcontract  level  a  criteria  for  award  of  the  prime 
contract.  Thus,  if  a  competing  contractor  wanted  to  win  a  contract,  it  would  have 
to  successfully  respond  to  a  contract  solicitation  requirement  for  a  minimal  level  of 
small  business  participation  and  disadvantaged  small  business  participation.  If  it 
failed  to  include  those  minimal  levels,  its  offer  would  be  considered  nonresponsive 
and  would  not  be  considered  any  further.  Similarly,  a  contractor  offering  a  higher 
level  of  small  business  of  small  disadvantaged  business  participation  would  have  its 
offer  scored  higher  than  that  of  a  competing  offeror  who  merely  met  the  minimum 
in  order  to  be  considered  responsive.  Such  a  technique  would  harness  competition 
among  major  contractors  to  include  participation  by  small  firms  and  small  disadvan- 
taged businesses. 

Representative  Cardiss  Collins,  a  leading  advocate  for  disadvantaged  small  busi- 
ness participation,  has  strongly  urged  that  prime  contractors  also  be  required  to  list 
the  subcontractors  they  intend  to  use  and  to  provide  the  government  notice  when 
such  subcontractors  are  to  be  eliminated  from  actual  performance.  This  practice, 
adopted  for  construction  contracts  by  several  states  and  localities,  is  known  as  bid 
listing. 

By  making  small  business  participation  and  disadvantaged  small  business  partici- 
pation an  award  consideration,  the  federal  government  would  harness  competition 
in  order  to  expand  that  participation.  If  the  Israeli  government  is  smart  enough  to 
demand  a  high  offset  from  those  who  would  sell  them  fighter  aircraft,  the  most  re- 
cent example  of  which  was  discussed  in  the  Friday,  January  28  edition  of  the  Wash- 
ington Post,  we  should  be  no  less  demanding  with  respect  to  United  States'  small 
business  and  small  disadvantaged  business  participation  in  the  prime  contracts 
awarded  to  these  firms.  We  must  never  forget  that  it  is  the  tax  dollars  of  American 
small  businesses  and  their  employees  that  fund  a  very  large  portion  of  the  procure- 
ments of  the  United  States  Government. 

We  strongly  urge  that  Congress,  during  its  consideration  of  acquisition  reform  leg- 
islation, to  carefully  consider  making  this  potentially  sweeping  change  to  the  cur- 
rent techniques  for  fostering  small  business  and  disadvantaged  small  business  par- 
ticipation. 

CHALLENGING  THE  ACTIONS  OF  THE  PROCUREMENT  BUREAUCRACY 

One  of  the  hallmarks  of  the  1984  Competition  in  Contracting  Act  was  the 
strengthening  of  an  aggrieved  vendor  to  challenge  what  was  perceived  to  be  actions 
by  the  procuring  official  that  were  contrary  to  law  or  regulations.  The  bid  protest 
system  at  the  General  Accounting  Office  was  made  into  a  forum  that  could  provide 
a  real  remedy  to  today's  abuse  as  opposed  to  merely  an  admonition  of  a  wrong  doing 
that  should  not  be  repeated  at  a  future  time.  Even  more  potent  was  the  vesting  of 
bid  protest  authority  in  the  GAO  Board  of  Contract  Appeals  for  a  range  of  procure- 
ments relating  to  the  acquisition  of  automatic  data  processing  equipment.  Since  that 
enactment,  the  procurement  bureaucracy  has  worked  steadily  to  fashion  means,  di- 
rect or  indirect  to  strip  the  public  of  these  protections. 
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One  example  was  raised  during  the  deliberations  of  the  Section  800  Panel.  It 
would  have  required  a  protesting  party  to  pay  the  legal  fees  and  other  costs  in- 
curred by  the  Government  if  the  protest  were  deemed  to  be  frivolous.  S.  1587  does 
not  adopt  this  provision.  However,  we  understand  that  the  Administration  is  strong- 
ly advocating  the  inclusion  of  such  a  provision  would  have  a  radical  chilling  effect 
on  the  ability  of  small  firms  to  even  contemplate  the  bringing  of  a  protest.  We  fell 
certain  that  if  the  protest  were  raised  the  agency  would  accuse  the  protestor  of 
bringing  a  "frivolous"  protest  and  would  present  to  the  firm's  chief  executive  office 
a  projected  bill  for  costs  and  expenses  that  would  look  like  a  major  slice  of  the  na- 
tional debt.  Therefore,  we  urge  the  committees  to  maintain  the  language  currently 
in  S.  1587  and  reject  the  Administration's  proposal. 

Another  attempt  to  indirectly  reduce  the  effectiveness  of  the  bid  protest  remedies 
accorded  to  the  contractor  community  by  the  Competition  in  Contracting  Act  can  be 
found  in  a  provision  of  S.  1587.  This  provision  would  limit  the  rate  of  compensation 
for  attorneys  and  expert  witnesses  to  that  available  under  the  Equal  Access  to  Jus- 
tice Act  (EAJA).  SBLC  already  is  concerned  with  the  damage  done  to  the  hope  pro- 
vided by  the  EAJA  through  the  judicial  limitations  on  the  standard  under  which  the 
Government  is  liable,  as  well  as  the  issue  here — the  very  low  fees  permitted.  In  the 
opinion  of  SBLC,  the  Congress  should  revitalize  the  EAJA  and  not  export  to  the  bid 
protest  system  one  of  the  limitations  that  has  rendered  it  impotent.  We  urge  the 
Senate  to  eliminate  this  provisions. 

Rather  than  trying  to  scare  contractors  out  of  filing  protests,  the  more  effective 
means  is  to  eliminate  one  of  the  principal  reasons  why  protests  are  filed  in  the  first 
place — a  belief  that  the  offeror  has  not  been  treated  fairly  in  the  source  selection 
process.  Experience  has  shown  that  prompt,  thorough  and  informative  debriefings 
can  go  a  long  way  to  avoiding  protests.  Currently,  contractors  do  not  have  a  right 
to  a  debriefing  under  the  applicable  provisions  of  the  FAR.  S.  1587  would  establish 
that  right  and  would  call  for  the  prompt  notification  of  contract  award,  and  oppor- 
tunity to  request  a  briefing  and  the  prompt  conduct  of  the  debriefing  prior  to  the 
expiration  of  the  unsuccessful  offeror's  right  to  file  a  post-award  bid  protest. 

SO-CALLED  "BEST  VALUE"  CONTRACTING 

In  recent  years,  much  has  been  said  within  the  procurement  community  of  the 
need  to  broadly  adopt  the  technique  of  what  has  been  labeled  best  value  contracting. 
Under  this  purportedly  new  technique,  considerations  other  than  price  could  weigh 
heavily  in  the  contract  award  decision.  In  reality,  the  Competition  in  Contracting 
Act  made  clear  the  authority  of  the  Government  to  array  the  evaluation  criteria,  in- 
cluding price,  and  to  announce  the  relative  importance  of  those  various  criteria. 
Since  1984,  what  we  have  seen  is  a  willingness  of  contracting  officers  to  make  use 
of  this  existing  authority. 

The  concern  from  the  small  community  is  the  same  a  the  concern  expressed  and 
recognized  in  the  Competition  in  Contracting  Act — that  the  solicitation  must  clearly 
identify  the  factors  to  be  evaluated  and  make  clear  the  weighting  of  those  individual 
factors.  Unfortunately,  the  procurement  community  has  been  unwilling  to  ascribe 
precise  weightings  to  the  various  evaluation  factors,  including  price.  It  is  this  degree 
of  subjectivity  that  always  has  given  the  small  business  community  pause  concern- 
ing so-called  best  value  contracting. 

S.  1587  contains  provisions  which  would  extend  to  the  civilian  agencies  provisions 
currently  applicable  to  DOD.  These  provisions  call  for  the  identification  of  the  rel- 
ative values  ascribed  to  various  evaluation  factors  and  subfactors.  Again,  SBLC  sug- 
gests that  during  the  consideration  of  these  provisions  that  the  issue  subjectivity  be 
placed  squarely  on  the  table.  The  Government  should  not  be  free  to  adjust  the 
award  criteria  after  the  proposals  are  received  to  produce  the  "desired"  award  deci- 
sion. 

TASK  AND  DELIVERY  ORDERS— AN  INVITATION  TO  MORE  CONTRACT  BUNDLING 

Another  central  streamlining  feature  of  S.  1587  is  the  encouragement  of  the  use 
of  broad  multi-year  task  and  delivery  order  contracts.  Under  such  task  and  delivery 
order  contracts,  an  array  of  potential  government  requirements  for  supplies  or  serv- 
ices would  be  grouped  and  offered  for  competition  among  vendors  capable  of  meeting 
the  full  range  of  services  or  items  of  supply  that  might  be  ordered.  Single  or  mul- 
tiple contracts  might  be  awarded  with  a  statutory  preference  for  multiple  awards 
to  maintain  some  minimum  competition  among  the  two  or  more  firms  awarded  con- 
tracts. 

From  the  perspective  of  the  small  business  community,  the  problem  lies  in  the 
aggregating  of  ever  increasing  numbers  of  types  of  services  or  products  into  fewer 
larger  and  larger  contracts,  as  the  procurement  agencies  seek  to  reduce  the  number 
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of  contracts  to  be  awarded  and  administered.  Further  S.  1587  envisions  multi-year 
contracts  of  up  to  five  years  duration. 

RELIANCE  ON  THE  PRIVATE  SECTOR 

SBLC,  like  all  of  the  small  business  groups,  has  a  steadfast  position  that  commer- 
cial activities  should  not  be  performed  by  government  at  any  level.  Resolutions  in 
this  regard  placed  high  in  the  recommendations  of  both  the  1980  and  1986  White 
House  Conferences  on  Small  Business.  Issue  papers  on  the  same  topic  have  been 
developed  in  preparation  for  the  1995  Conference.  Competition  from  the  Govern- 
ment is  on  the  rise  as  government  agencies  and  particularly  their  laboratories,  re- 
search organizations  and  industrial  type  facilities  find  themselves  with  insufficient 
work  to  keep  themselves  fully  occupied.  The  issue  always  has  been  a  serious  one 
to  the  small  community  and  certainly  will  become  a  point  of  contention  as  govern- 
ment agencies  seek  to  expand  the  work  performed  by  their  employees  by  drawing 
from  work  properly  contracted  to  the  private  sector.  We  are  disappointed  that  this 
issue  is  not  addressed  in  what  is  being  hailed  as  fundamental  change  to  the  way 
the  Government  acquires  the  goods  and  services  needed  to  meet  public  needs. 

DISPUTES  RESOLUTION 

S.  1587  contains  a  series  of  improvements  to  the  Contract  Disputes  Act  of  1978. 
One  of  the  most  important  is  a  specification  of  a  six-year  limitation  on  the  filing 
of  claims  relating  to  a  Government  contract.  Such  claims  shall  be  submitted  within 
six  years  after  the  occurrence  of  the  event  or  events  giving  rise  to  the  claim.  SBLC 
strongly  supports  this  provision. 

In  addition  to  raising  the  small  claims  threshold  as  previously  discussed  relating 
to  the  simplified  acquisition  technique  threshold,  SBLC  also  recommends  that  any 
final  procurement  reform  package  adopted  include  an  increase  of  the  existing 
$50,000  threshold  for  accelerated  procedures  under  Section  8(f)  of  the  Contract  Dis- 
putes Act  to  $500,000.  We  note  that  the  accelerated  procedures  threshold  has  not 
been  increased  since  1978. 

SBLC  also  notes  that  the  authority  for  using  alternative  disputes  resolution  tech- 
niques expires  on  October  1,  1995.  We  urge  the  Congress  to  extend  the  use  of  alter- 
native disputes  resolution  and  diminish  the  ability  of  the  agencies  to  inhibit  the  use 
of  the  techniques  currently  provided  under  Subchapter  IV  of  Chapter  5  of  Title  5 
of  the  United  States  Code. 

PROMPT  RESOLUTION  TO  CHANGE  ORDERS  AND  FINAL  CONTRACT  CLOSE  OUT 

S.  1587  fails  to  address  a  key  issue  that  affects  whether  an  otherwise  successful 
contract  will  wind  up  on  the  credit  or  debit  side  of  a  small  firm's  ledger.  The  first 
of  these  is  the  resolution  of  contract  change  orders.  The  Government  retains  the 
right  to  direct  the  contractor  to  make  modifications  to  the  scope  of  contract  perform- 
ance to  meet  the  needs  of  the  Government.  Since  such  modifications  are  beyond  the 
work  otherwise  required  of  the  contractor  by  the  contract  as  awarded,  the  contractor 
often  is  entitled  to  additional  compensation.  Such  claims  for  increased  compensation 
generally  must  be  subjected  to  review  and  audit  prior  to  being  decided  upon  by  the 
contracting  officer.  All  too  frequently,  the  resolution  of  the  amount  to  be  paid  is  sub- 
stantially delayed.  While  the  Contract  Disputes  Act  gives  the  contractor  the  right 
to  assume  an  adverse  decision  180  days  after  the  submission  of  a  claim  for  an  equi- 
table adjustment,  the  filing  of  such  a  claim  can  ensnare  the  contractor  into  yet  an 
even  longer  delay  before  receiving  the  sums  due. 

A  similar  situation  exists  at  the  end  of  the  contract  when  amounts  withheld  dur- 
ing contract  performance  cannot  be  released  until  the  Government  has  conducted 
a  final  audit.  Given  the  limited  and  ever  decreasing  personnel  resources  within  the 
various  audit  organizations,  the  priorities  ascribed  to  close-out  audits  and  the  re- 
lease of  funds  due  the  contractor  is  not  especially  high.  Unfortunately,  a  "when  we 
get  around  to  it"  attitude  too  frequently  pervades  the  process. 

While  our  previous  recommendations  regarding  increasing  the  threshold  for  small 
claims  procedures  and  accelerated  claims  procedures  may  be  helpful  in  resolving 
both  of  these  issues,  we  urge  the  Congress  to  consider  an  additional  mechanism  to 
force  the  contracting  officer  to  give  timely  attention  to  requests  for  contract  adjust- 
ments and  the  resolution  of  contract  close  outs.  Such  technique  could  be  based  upon 
the  interest  penalty  provisions  of  the  Prompt  Payment  Act.  For  example,  with  re- 
spect to  delayed  action  on  a  request  for  a  contract  adjustment,  the  interest  penalty 
could  be  doubled  in  the  event  that  the  contracting  officer  failed  to  act  upon  the  re- 
quest by  the  180-day  period  specified  in  the  Contract  Disputes  Act.  With  regard  to 
contract  close  out,  interest  could  be  deemed  to  accrue  from  the  date  of  last  delivery 
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or  completion  of  contract  services  if  the  Government  had  failed  to  release  funds 
more  than  one-year  after  the  date  of  such  final  performance. 

PROMPT  PAYMENT 

One  of  the  most  serious  barriers  to  small  business  and  small  disadvantaged  busi- 
ness participation  in  the  government  marketplace  is  poor  payment  practices.  S.  1587 
fails  to  address  this  important  issue,  except  for  the  consolidation  of  various  provi- 
sions concerning  contract  financing  of  DOD  contracts  that  are  dispersed  throughout 
Title  10  of  the  U.S.  Code.  SBLC  believes  this  codification  effort  will  add  clarity,  ben- 
efiting DOD  contractors,  small  as  well  as  large.  However,  we  are  disappointed  that 
the  legislation  fails  to  go  further. 

First,  we  must  call  your  attention  to  still  another  instance  in  which  the  regulation 
writers  have  elected  to  ignore  statutory  requirements  for  the  convenience  of  the  pro- 
curement bureaucracy  and  at  the  expense  of  small  firms  doing  business  with  the 
Government. 

The  Prompt  Payment  Act  Amendments  of  1988  (Public  Law  100-496)  specifically 
required: 

"The  Federal  Acquisition  Regulation  shall  be  modified  to  provide  appropriate  so- 
licitation provisions  and  contract  clauses  that  implement  chapter  39  of  title  31, 
United  States  Code  as  amended  by  this  Act,  and  the  regulations  prescribed  under 
section  3903  of  such  title  (as  amended)." 

The  1988  Amendments  also  required  the  Director  of  the  Office  of  Management  and 
Budget  to  issue  a  revised  directive  to  the  various  departments  and  agencies. 

A  final  rule,  incorporating  some  of  the  188  amendments  into  the  FAR  was  issued 
on  March  31,  1989.  A  revision  to  Office  of  Management  and  Budget  Circular  No. 
A- 125,  "Prompt  Payment",  incorporating  the  1988  amendments  and  directing  the 
agencies  to  comply,  was  published  on  December  21,  1989. 

Although  more  than  five  years  have  passed  since  enactment  of  1988  Amendments 
to  the  Prompt  Payment  Act  and  more  than  five  years  have  passed  since  publication 
of  the  revision  to  OMB  Circular  A- 125,  many  of  the  provisions  of  the  Act  and  the 
OMB  Circular  have  not  been  incorporated  into  the  FAR.  As  a  result,  many  Federal 
contractors  and  subcontractors  are  being  denied  the  full  protections  afforded  by  the 
Prompt  Payment  Act  as  amended  in  1988.  And  most  businesses  serving  as  contrac- 
tors to  the  Federal  Government  are  not  fully  cognizant  of  the  rights  and  remedies 
under  the  Act. 

Provisions  of  the  Prompt  Payment  Act  and/or  OMB  Circular  A- 125  that  have  not 
been  fully  implemented  in  the  FAR  include: 

Additioal  penalties  for  agencies  that  fail  to  pay  a  late  payment  interest  penalty 
as  required; 

Payment  date  for  an  electronic  fund  transfer; 

Information  to  be  included  in  an  agency's  notice  of  interest  penalty; 
Adjustments  for  agency  errors  in  calculating  interest; 
Mailing  date  of  checks; 

Substantiation  of  construction  progress  payments; 
Applicability  to  foreign  vendors; 
Fast  pay  for  small  purchases;  and 
Periodic  payment  for  periodic  performance. 

SBLC  urges  Congress  to  take  action  to  require  OMB  to  compel  compliance  by  the 
FAR  Council  to  amend  the  FAR  to  comply  with  OMB  Circular  A- 125,  and  the  un- 
derlying 1988  amendments  to  the  Prompt  Payment  Act. 

We  also  urge  the  Congress  to  consider  other  amendments  to  the  Prompt  Payment 
Act  to  assure  timeliness  of  payment  to  all  vendors. 

Progress  Payments  (for  Other -than  Construction  Contracts) 

First,  SBLC  recommends  that  the  Prompt  Payment  Act  be  amended  to  more  ex- 
plicitly provide  for  progress  payments  for  work  performed.  Currently  the  Prompt 
Payment  Act  excludes  progress  payments,  other  than  those  for  construction,  from 
coverage  under  the  Act  on  the  basis  that  they  are  "contract  financing  payments." 
This  exclusion  was  advocated  in  1988  by  associations  representing  major  systems 
contractors.  As  a  result,  small  business  contractors,  especially  those  in  the  profes- 
sional and  technical  services  area,  whose  work  generally  is  performed  in  stages  and 
are  paid  progress  payments,  are  not  being  protected  under  the  terms  of  the  Act.  The 
Prompt  Payment  Act  Amendments  of  1988  sought  to  resolve  such  problems  by  ex- 
plicitly providing  for  periodic  payments  for  periodic  performance  as  avoiding  the 
"progress  payment"  exclusion.  However,  as  noted  above,  the  FAR  failed  to  ade- 
quately implement  this  statutory  directive. 
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Subcontractor  Payment 

Subcontractors  and  suppliers  with  federal  contracts  in  all  industries  continue  to 
complain  that  they  have  difficulty  getting  paid  by  their  prime  contractors.  Late  pay- 
ment has  a  particularly  damaging  effect  on  small  businesses. 

Section  806  of  the  National  Defense  Authorization  Act  for  FY  1992-93  required 
both  the  DoD  Inspector  General  and  the  General  Accounting  Office  to  conduct  stud- 
ies on  subcontractor  payment. 

The  DoD  IG  was  directed  to  determine  the  extent  to  which  DOD  uses  payment 
protections  for  construction  subcontractors  and  suppliers  and  the  adequacy  of  inter- 
nal control  procedures  related  to  payment  protections.  The  IG  issued  a  report  on 
February  19,  1993,  which  concluded  that  generally  contracting  officers  were  not 
aware  of  available  administrative  and  judicial  remedies  to  deter  false  payment  cer- 
tifications. As  a  result,  subcontractors  and  suppliers  are  not  afforded  all  protections 
provided  by  the  Prompt  Payment  Act. 

The  GAO  was  directed  to  identify  existing  statutory  and  regulatory  provisions 
that  help  provide  timely  payments  to  subcontractors  and  suppliers  working  on  fed- 
eral contracts  and  to  evaluate  the  feasibility  and  desirability  of  additional  payment 
protections  for  subcontractors.  The  GAO  issued  a  report  on  May  28,  1993,  which  rec- 
ommended that  "the  Secretary  of  Defense  issue  policies  and  procedures  for  ( 1)  iden- 
tifying the  circumstances  under  which  contracting  officers  should  take  action  to  pro- 
vide payment  protection  for  subcontractors  and  (2)  implementing  appropriate  pay- 
ment protection  techniques." 

Eleanor  R.  Spector,  Director  of  Defense  Procurement,  issued  letters  in  response 
to  both  reports.  In  those  letters,  she  agreed  to  issue  within  60  days  a  memorandum 
to  the  military  departments  addressing  the  importance  of  subcontractor  payment, 
and  specifying  how  to  verify  the  accuracy  of  payment  certifications,  what  actions  to 
take  when  the  certification  is  wrong,  and  techniques  to  use  when  contract  perform- 
ance may  be  jeopardized  due  to  subcontractor  payment  problems. 

SBLC  felt  that  the  recommended  and  promised  actions  were  insufficient.  Nonethe- 
less, we  looked  forward  to  this  first  step  toward  improving  subcontractor  payment. 
Instead,  we  once  again  were  faced  with  a  member  of  the  FAR  Council  failing  to  take 
actions  that  would  assure  small  business  protection  from  the  predatory  actions  of 
government  contracting  officers  or  prime  contractors. 

We  also  note  that  Section  806  required  DOD  to  implement  regulations  assuring 
that  subcontractors  and  suppliers  have  access  to  information  they  need  to  make  in- 
formed business  decisions  with  respect  to  payment.  The  agencies  were  given  author- 
ity to  implement  such  regulations  governmentwide.  As  could  be  expected,  the  FAR 
Council  has  taken  no  action  to  do  so. 

In  light  of  this  continued  inaction  by  the  Executive,  SBLC  believes  it  is  time  to 
for  Congress  to  amend  the  Prompt  Payment  Act  to  include  subcontractor  payment 
protections  similar  to  those  already  in  effect  for  construction  subcontractors  for 
other  types  of  subcontractors  and  suppliers.  In  addition,  we  recommended  giving  the 
contracting  officer  greater  authority  to  assure  subcontractor  payment,  including  the 
use  of  escrow  accounts  and  direct  disbursement. 

Regulatory  Restrictions  on  Submission  of  Invoices 

The  Defense  Commissary  Agency  has  implemented  a  system  called  "roll-ups" 
under  which  a  contractor  is  required  to  combine  or  "roll-up"  its  invoices  into  a  single 
invoice  every  two  weeks.  An  invoice  that  is  not  "rolled-up"  is  declared  "improper" 
and  returned  to  the  contractor.  Under  such  a  system,  an  agency  could  designate  spe- 
cific times  that  a  contractor  could  submit  an  invoice  (e.g.,  every  30  days,  every  180 
days,  every  365  days).  If  a  contractor  submitted  an  invoice  outside  of  that  period, 
it  could  be  deemed  "improper"  for  purposes  of  the  Prompt  Payment  Act. 

SBLC  recommends  that  Congress  amend  the  Prompt  Payment  Act  to  make  ex- 
plicit a  contractor's  right  to  submit  an  invoice  any  time  after  performance  and  pro- 
hibit "roll-ups"  or  other  methods  of  unilaterally  restricting  when  a  invoice  can  be 
submitted. 

Federal  Grant  Programs 

Contractors  often  find  themselves  in  a  "Catch  22"  situation,  when  late  payment 
problems  arise  on  federally-assisted  contracts.  Without  question,  the  federal  Prompt 
Payment  Act  does  not  now  apply  to  contracts  awarded  by  state  and  local  recipients 
of  federal  grants.  Rather,  they  are  told  to  look  to  state  law.  Almost  all  states  have 
some  type  of  prompt  payment  statute.  Some  of  these  laws  provide  strong  payment 
protections  for  all  members  of  the  contract  team;  others  do  not.  In  addition,  some 
state  legislatures  left  large  loopholes  regarding  contract  payments  made  with  fed- 
eral grant  funds.  In  practical  terms,  a  state  agency  can  point  to  these  provisions, 
often  loosely  worded  general  exceptions,  to  conveniently  ignore  late  payment  inter- 
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est  penalties  when  the  late  payment  pertains  to  a  federally-assisted  contract.  The 
contractor  finds  itself  in  a  "twilight  zone"  between  federal  law  and  state  law. 

SBLC  recommends  that  Congress  extend  the  Prompt  Payment  Act  to  require  state 
and  local  government  recipients  of  federal  grants  to  pay  their  vendors  promptly. 

Legislative  and  Judicial  Branches 

The  Prompt  Payment  Act  currently  does  not  apply  to  the  legislative  and  judicial 
branches,  both  of  which  do  a  significant  amount  of  purchasing  from  small  busi- 
nesses. Contractors  and  subcontractors  to  these  branches  of  government  report  sig- 
nificant problems  with  late  payments. 

SBLC  recommends  that  Congress  extend  Prompt  Payment  Act  standards  to  the 
legislative  and  judicial  branches. 

TRUTH  IN  NEGOTIATIONS  ACT 

The  Truth  in  Negotiations  Act  (TINA)  requires  contractors  to  submit  cost  or  pric- 
ing data  before  the  award  of  a  contract  or  contract  modification  expected  to  exceed 
$500,000.  Similar  requirements  are  imposed  on  subcontractors,  who  must  submit 
such  data  to  the  prime  contractor.  The  Government  also  may  require  the  submission 
of  cost  or  pricing  data  below  the  $500,000  threshold  if  it  believes  the  data  is  nec- 
essary to  determine  price  reasonableness.  Current  law  stipulates  that  the  $500,000 
threshold  will  be  reduced  back  to  the  1984  level  of  $100,000  after  December  31, 
1995. 

S.  1587  would  retain  the  TINA  threshold  at  $500,000.  SBLC  supports  this  rec- 
ommendation for  a  number  of  reasons. 

First,  small  businesses  always  have  been  troubled  by  the  paperwork  burdens  as- 
sociated with  TINA.  Small  business  concerns  have  little  trouble  determining  the 
currentness,  completeness  or  accuracy  of  their  data  and  are  able  to  easily  provide 
a  certification.  The  problem  is  that  the  data  has  to  be  maintained,  arrayed  and  pre- 
sented in  a  format  and  on  forms  prescribed  by  the  government,  rather  than  those 
meeting  the  firm's  usual  practices.  In  large  measure,  some  of  the  burden  of  TINA 
could  be  eliminated  if  the  government,  in  general,  and  DOD  in  particular,  complied 
with  the  Regulatory  Flexibility  Act,  with  respect  to  implementation  of  TINA.  In  the 
absence  of  such  compliance,  the  higher  threshold  is  beneficial. 

Second,  small  businesses  are  much  less  able  to  effectively  defend  themselves 
against  a  government  charge  of  "defective  pricing".  In  such  a  case,  the  full  power 
of  the  government  is  arrayed  against  a  small  firm.  AS  small  business  has  little 
choice  but  to  reach  a  settlement  or  face  extensive  penalties  and  the  possibility  of 
being  charged  with  fraudulent  activity,  which  could  lead  to  a  "suspension"  and  com- 
plete elimination  from  the  government  market. 

PILOT  PROGRAMS 

OFPP  Administrator  Kelman  is  strongly  advocating  a  substantial  broadening  of 
the  testing  authority  currently  provided  under  the  Office  of  Federal  Procurement 
Policy  Act.  Under  current  law,  the  Administrator  can  devise  and,  after  appropriate 
notice  and  comment,  implement  programs  to  demonstrate  innovative  procurement 
techniques  that  include  the  waiver  of  regulations,  policies,  procedures  and  forms.  In 
the  event  that  the  Administrator  requires  the  waiver  of  statutes  for  the  effective 
conduct  of  the  test  program,  Congressional  approval  must  be  obtained.  Adminis- 
trator Kelman  would  seek  to  grant  himself  a  blank  check  for  the  waiver  of  statutes 
for  the  conduct  of  procurement  demonstration  programs. 

SBLC  is  unalterably  opposed  to  such  a  sweeping  grant  of  authority  to  even  a  sen- 
ior presidentially-appointed  and  Senate-confirmed  individual.  Statutes  are  made  by 
a  concurrence  between  the  Legislative  and  the  Chief  Executive  of  what  constitutes 
good  public  policy.  Such  agreement  between  the  Chief  Executive  and  the  representa- 
tive of  the  people  should  not  be  unilaterally  waivable  solely  by  an  appointed  rep- 
resentative of  the  Chief  Executive. 

The  proper  approach  is  that  currently  being  pursued  by  the  Department  of  De- 
fense, which  has  formulated  specific  pilot  programs,  which  include  a  listing  of  the 
statutes  to  be  waived  and  a  justification  of  why  they  should  be  waived.  While  SBLC 
remains  deeply  concerned  with  the  specifics  of  the  proposed  pilot  programs  offered 
to  the  Congress  by  DOD  in  the  closing  days  of  last  year's  DOD  Authorization  bill 
conference,  we  do  agree  that  the  process  of  coming  forward  with  specific  tests  and 
specific  waivers  is  the  appropriate  approach. 

We  commend  the  sponsors  of  S.  1587  for  not  succumbing  to  the  requests  of  the 
Clinton  Administration  to  expand  the  testing  authority  currently  vested  in  the 
OFPP  Administrator. 
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ASSURING  REGULATORY  IMPLEMENTATION 

Whatever  the  final  text  of  the  acquisition  legislation  ultimately  enacted  by  the 
Congress  and  sent  to  the  President,  it  must  provide  the  most  detailed  exposition  of 
the  policies  which  the  Congress  intends  to  have  implemented.  Such  statutory  lan- 
guage must  be  supplemented  by  a  statement  of  managers  that  leaves  little  doubt 
as  to  Congress'  expectation  regarding  implementation. 

In  addition,  the  statute  must  specify  dates  by  which  proposed  regulations  shall 
be  issued  for  public  comment.  In  this  regard,  we  take  special  note  of  a  provision 
in  S.  1587,  which  amends  the  OFPP  Act  to  make  60  days  rater  than  30  days,  the 
norm  for  the  opportunity  for  public  comment  on  proposed  regulations. 

Finally,  the  statute  must  establish  a  firm  date  by  which  final  regulations  will  be 
published  and  become  effective. 

Without  such  dates,  and  without  unequivocal  statutory  mandate  to  provide  a  real- 
istic public  comment  period,  we  will  see  a  repetition  of  the  all  too  frequent  saga  of 
final  regulations  being  published  on  the  last  day  before  a  statutory  deadline  without 
opportunity  for  public  comment. 

The  statement  of  managers  also  should  make  explicit  the  Congress'  intention  to 
hold  the  regulation  writers  accountable  for  compliance  with  the  Regulatory  Flexibil- 
ity Act,  the  Paperwork  Reduction  Act  and  Executive  Order  on  regulatory  review  and 
planning. 

CONCLUSION 

The  small  business  community's  experience  with  the  Federal  Government's  pro- 
curement system  generally  has  not  been  commensurate,  in  practical  terms,  with  the 
oft-repeated  statement  encouraging  small  and  small  disadvantaged  business  partici- 
pation as  a  national  policy.  Without  protections  in  the  contract  formation  process, 
the  contract  administration  process  and  the  disputes  resolution  process,  small  firms 
have  gotten  very  rough  treatment  at  the  hands  of  the  procurement  workforce. 

SBLC  believes  that  efforts  to  streamline  the  federal  procurement  system  should 
focus  on  the  business  realities  of  those  in  the  private  sector,  particularly  small  busi- 
ness concerns.  Such  reforms  should  assure  that  small  businesses  have  an  oppor- 
tunity to  identify  and  respond  in  a  timely  manner  to  contracting  opportunities.  They 
also  should  assure  that  contract  administration  procedures  not  impede  performance 
by  the  contractor. 

June  21,  1993. 

Hon.  Allan  V.  Burman, 

Administrator,  Office  of  Federal  Procurement  Policy,  Office  of  Management  and 
Budget,  Room  350,  Old  Executive  Office  Building,  Washington,  DC. 

Dear  Dr.  Burman:  The  undersigned  organizations  request  that,  under  the  au- 
thority granted  the  Administrator  of  the  Office  of  Federal  Procurement  Policy  in 
Section  6  of  the  Office  of  Federal  Procurement  Policy  Act,  you  initiate  action  to 
amend  the  Federal  Acquisition  Regulation  Part  13,  Small  Purchase  and  Other  Sim- 
plified Purchase  Procedures,  to  bring  it  into  compliance  with  existing  law. 

Section  18  of  the  OFPP  Act  (and  the  parallel  provision  in  Section  8(e)  of  the  Small 
Business  Act)  states: 

"(B)  an  executive  agency  intending  to  solicit  bids  or  proposals  for  a  contract  for 
property  or  services  shall  post,  for  a  period  of  not  less  than  ten  days,  in  a  public 
place  at  the  contracting  office  issuing  the  solicitation  a  notice  of  solicitation  de- 
scribed in  subsection  (f>— 

"(i)  in  the  case  of  an  executive  agency  other  than  the  Department  of  Defense,  if 
a  contract  is  for  a  price  expected  to  exceed  $10,000,  but  not  to  exceed  the  small  pur- 
chase threshold;  and 

"(ii)  in  the  case  of  the  Department  of  Defense,  if  the  contract  is  for  a  price  ex- 
pected to  exceed  $5,000,  but  not  to  exceed  the  small  purchase  threshold." 

The  OFPP  Act  further  provides  that  these  local  postings  provided  essentially  the 
same  information  as  the  notices  that  appear  in  the  Commerce  Business  Daily  for 
contracting  opportunities  above  the  small  purchase  threshold. 

Unfortunately,  the  provisions  in  FAR  Part  13  are  not  in  compliance  with  the 
OFPP  Act.  FAR  13(b)  states  that  no  posting  is  required  if  the  small  purchase  buyer 
chooses  to  solicit  offers  orally  (i.e.,  telephonically).  In  addition,  it  states:  "Generally, 
quotations  shall  be  solicited  orally  *  *  * ."  Not  surprisingly,  this  admonition  of  the 
FAR  generally  is  followed  by  those  conducting  small  purchases. 

As  a  result  of  this  provision,  small  businesses  all  too  frequently  are  unaware  of 
small  purchase  opportunities.  Thus,  we  strongly  recommend  that  FAR  Part  13  be 
amended  to  require  that  local  postings  be  required  on  all  procurements  between 
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$5,000  and  $25,000  for  civilian  agencies  and  between  $10,000  and  $25,000  for  DOD, 
as  required  by  Section  18  of  the  OFPP  Act. 
In  addition,  FAR  13(b)(5)  states: 

"Generally,  solicitation  of  at  least  three  sources  may  be  considered  to  promote 
competition  to  the  maximum  extent  practicable." 

We  have  had  reports  of  contracting  officers  refusing  to  accept  quotations  from 
sources  not  solicited  by  federal  buyers.  Thus,  offerors  Nos.  4,  5  and  6  often  have 
to  fight  their  way  into  the  process. 

We  believe  this  FAR  provision  is  in  direct  contravention  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949  (and  Title  10).  Section  303(g)(4)  of  that  Act 
(and  10  U.S.C.  2304)  states: 

"In  using  small  purchase  procedures,  an  executive  agency  shall  promote  competi- 
tion to  the  maximum  extent  practicable." 

Further,  Section  309(b)  of  that  Act  (and  10  U.S.C.  2302(2)(3))  states: 

"The  term  'competitive  procedures'  means  procedures  under  which  an  executive 
agency  enters  into  a  contract  pursuant  to  full  and  open  competition.  Such  term  also 
includes: 

"(4)  procurements  conducted  in  furtherance  of  Section  15  of  the  Small  Business 
Act  (15  U.S.C.  644)  as  long  as  all  responsible  business  concerns  that  are  entitled 
to  submit  offers  for  such  procurements  are  permitted  to  compete;  *  *  *" 

Thus,  we  further  recommend  that  FAR  Part  13  be  amended  to  specifically  state 
that  a  buying  activity  must  consider  offers  from  all  responsible  small  business  con- 
cerns. 

Your  office,  as  well  as  others  in  the  Executive  Branch,  have  requested  that  Con- 
gress raise  the  existing  small  purchase  threshold  of  $25,000  to  $100,000.  We  in  the 
small  business  community  strongly  believe  that  the  1984  procedures,  which  were 
enacted  when  the  small  purchase  threshold  was  last  raised,  should  be  fully  and 
properly  implemented  before  Congress  seriously  considers  further  legislation  on  this 
issue.  Thus,  we  urge  you  to  act  as  expeditiously  as  possible. 

If  you  need  further  information  about  this  request,  please  contact  Colette  Nelson 
at  703-684-3450. 

We  look  forward  to  your  response  to  our  letter  as  well  as  your  prompt  action  to 
amend  the  FAR. 

Sincerely  yours, 

American  Gear  Manufacturers  Association,  Independent  Defense  Contractors  As- 
sociation, Latin  American  Management  Association,  Minority  Business  Legal  De- 
fense and  Education  Fund,  National  Association  of  Credit  Management,  National 
Association  of  Minority  Business,  National  Association  of  Women  Business  Owners, 
National  Center  for  American  Indian  Enterprise  Development,  National  Federation 
of  Independent  Business,  National  Small  Business  United,  Small  Business  Legisla- 
tive Council,  and  U.S.  Chamber  of  Commerce. 

Executive  Office  of  the  President, 
Office  of  Management  and  Budget, 

Washington,  DC,  November  17,  1993. 

Ms.  Colette  Nelson, 

Chairman,  Procurement  Committee,  Small  Business  Legislative  Council,  1004  Duke 
Street,  Alexandria,  VA. 

Dear  Colette:  This  letter  is  in  reply  to  concerns  raised  by  the  Small  Business 
Legislative  Council  and  other  representatives  of  the  small  business  community  in 
correspondence  to  the  Office  of  Federal  Procurement  Policy  (OFPP)  regarding  Part 
13  of  the  Federal  Acquisition  Regulation  (FAR).  Part  13  of  the  FAR  deals  with  small 
purchase  and  other  simplified  purchase  procedures. 

The  letter  recommends  that  FAR  Part  13  be  amended  to  require  local  posting  on 
all  procurements — including  those  where  offers  are  solicited  orally — between 
$10,000  and  $25,000  for  civilian  agencies  and  between  $5,000  and  $25,000  for  the 
Defense  Department.  It  further  recommends  that  the  FAR  be  amended  to  specifi- 
cally require  that  a  buying  activity  consider  offers  from  all  responsible  small  busi- 
ness concerns.  The  letter  requests  that  OFPP  initiate  action  on  FAR  amendments 
pursuant  to  Section  6  of  the  Office  of  Federal  Procurement  Policy  Act  (OFPP  Act), 
41  U.S.C.  §405. 

Before  taking  action  under  Section  6  of  the  OFPP  Act,  I  am  asking  for  comment 
on  these  issues  by  the  Director  of  Defense  Procurement,  the  Associate  Administrator 
for  Acquisition  Policy  at  the  General  Services  Administration  and  the  Associate  Ad- 
ministrator for  Procurement  at  the  National  Aeronautics  and  Space  Administration. 
A  copy  of  my  letter  to  these  individuals  is  enclosed. 
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As  you  are  aware,  we  are  presently  working  with  Congress  to  bring  about  impor- 
tant procurement  reforms  to  improve  the  way  the  Government  buys  goods  and  serv- 
ices. An  important  focus  of  our  efforts  is  on  making  the  Federal  contracting  process 
more  accessible  to  small  businesses  and  in  encouraging  greater  small  business  par- 
ticipation by  reducing  the  burden  imposed  on  this  community.  As  I  stated  in  an  Au- 
gust 3,  1993  hearing  before  the  Minority  Enterprise,  Finance,  and  Urban  Develop- 
ment Subcommittee  of  the  House  Committee  on  Small  Business,  this  Administration 
views  small  and  small  disadvantaged  business  concerns  "as  fundamental  and  criti- 
cal sources  of  supply  for  the  Federal  Government  and  their  value  cannot  be  over- 
stated." 

One  procurement  reform  initiative  already  underway  within  the  Executive  branch 
which  we  believe  will  be  especially  beneficial  for  small  businesses — and  which  was 
a  key  recommendation  of  the  Vice  President's  National  Performance  Review — in- 
volves increasing  the  Government's  reliance  on  electronic  commerce.  On  October  26, 
1993,  the  President  issued  a  memorandum  requiring  the  Government  to  implement 
electronic  commerce  for  appropriate  Federal  purchases  as  quickly  as  possible.  An  ex- 
plicit objective  of  this  initiative  is  to  provide  businesses,  including  small,  small  dis- 
advantaged, and  women-owned  businesses,  with  greater  access  to  Federal  procure- 
ment opportunities.  We  believe  that  the  steps  called  for  in  the  President's  memoran- 
dum should  help  to  eliminate  the  problems  presently  experienced  by  these  concerns 
in  the  current  paper-based  process. 

We  appreciate  the  comments  of  the  small  business  community  and  its  interest 
and  participation  in  improving  Government  contracting.  My  office  remains  commit- 
ted to  improving  small  business  access  to  the  Federal  procurement  system  and  to 
ensuring  that  procurement  policy  and  regulation  are  consistent  with  this  important 
goal. 

Sincerely, 

Allan  V.  Burman,  Administrator. 

Enclosure. 

Executive  Office  of  the  President, 
Office  of  Management  and  Budget, 

Washington,  DC,  November  17,  1993. 

Mrs.  Eleanor  R.  Spector, 

Director,  Defense  Procurement,  The  Pentagon,  Room  3E-144,  Washington,  DC. 

Dear  Eleanor:  My  office  has  received  a  letter  from  the  Small  Business  Legisla- 
tive council  and  other  representatives  of  the  small  business  community.  It  requests 
that  I  initiate  action  to  amend  portions  of  Part  13  of  the  Federal  Acquisition  Regula- 
tion (FAR).  Copies  of  this  letter  and  my  response  thereto  are  enclosed. 

The  letter  recommends  that  the  FAR  be  amended  to  require  local  posting  on  all 
procurements — including  those  where  offers  are  solicited  orally — between  $10,000 
and  $25,000  for  civilian  agencies  and  between  $5,000  and  $25,000  for  the  Defense 
Department.  It  further  recommends  that  the  FAR  be  amended  to  specifically  require 
that  a  buying  activity  consider  offers  from  all  responsible  small  business  concerns. 

Prior  to  taking  action  under  Section  6  of  the  Office  of  Federal  Procurement  Policy 
Act,  41  U.S.C.  §405,  I  am  asking  that  you  promptly  review  the  issues  presented  in 
this  letter  and  provide  me  with  any  comments  you  may  have.  In  this  regard,  your 
review  should  consider  not  only  FAR  Part  13,  but  also  any  provisions  of  FAR  Part 
5  germane  to  the  comments  in  the  letter  (namely  FAR  5.101(a)(2)(ii)  which  provides 
that  contracting  officers  need  not  comply  with  the  posting  requirements  when  oral 
solicitations  are  used).  Careful  review  of  this  matter  is  particularly  important  in 
light  of  the  ongoing  procurement  reform  efforts,  a  key  aspect  of  which  is  to  improve 
small  business  access  to  Federal  contracting  opportunities. 
Sincerely, 

Allan  V.  Burman,  Administrator. 

Enclosures. 

Prepared  Statement  of  Allan  J.  Arlow 

Chairmen  and  members  of  the  Committees,  my  name  is  Allan  J.  Arlow,  and  I  am 
President  and  CEO  of  the  Computer  &  Communications  Industry  Association 
("CCIA").  It  is  my  privilege  to  appear  before  you  to  testify  regarding  S.  1587,  the 
Federal  Acquisition  Streamlining  Act  of  1993.  Our  Association  believes  that  this  bill 
provides  important  reforms  that  are  worthy  of  support  by  both  Government  and  in- 
dustry. 

S.  1587  contains  a  number  of  provisions  that  will  enhance  competition  in  federal 
procurement.  This  is  a  goal  that  the  CCIA  has  long  supported.  CCIA  is  an  associa- 
tion of  some  40  member  companies  which  represent  all  facets  of  the  computer  and 
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communications  industry.  Collectively,  CCIA  members  generate  annual  revenues  of 
nearly  $190  billion.  Our  members  have  substantial  involvement  in  the  federal  mar- 
ketplace. We  have  long  supported  measures  that  have  been  designed  to  achieve  a 
level  playing  field  in  federal  procurements. 

Sections  1011  and  1067  of  S.  1587  contain  some  of  the  bill's  most  significant  con- 
tributions to  enhancing  competition  in  negotiated  procurements.  These  sections  re- 
quire procuring  agencies  to  disclose  to  offerors  whether  all  evaluation  factors  other 
than  price  are  "significantly  more  important  than  price  or  cost,  approximately  equal 
in  importance  to  price  or  cost,  or  significantly  less  important  than  price  or  cost."  If 
enacted,  this  language  will  go  a  long  way  toward  eliminating  one  of  the  major  prob- 
lems that  the  Government  routinely  experiences  in  so-called  best  value  procure- 
ments that  have  involved  expenditures  of  millions,  and  sometimes  hundreds  of  mil- 
lions of  dollars. 

The  House  Government  Operations  Committee  succinctly  described  the  problems 
raised  by  best  value  procurements  in  its  report  on  H.R.  3161: 

A  recent  phenomenon  in  Federal  procurement  is  the  movement  toward  "best 
value"  procurements.  The  Committee  is,  of  course,  in  favor  of  the  Federal  Govern- 
ment getting  the  "best  value"  for  the  taxpayers'  money.  In  the  peculiar  world  of  Fed- 
eral procurement,  however,  "best  value"  all  too  often  has  come  to  mean  something 
quite  different  from  the  Government  getting  a  bargain.  Typically  it  means  a  pro- 
curement in  which  price  is  a  negligible  or  even  zero-weight  source  selection  factor 
and  the  evaluation  criteria  are  so  flexible  that  award  is  left  up  to  the  total  discre- 
tion of  the  agency.  "Federal  Property  Administrative  Services  Authorization  Act  of 
1991,"  Report  102-364,  102d  Cong.,  1st  Sess.,  November  23,  1991,  p.  20. 

The  Committee's  analysis  was  directly  on  target.  "Best  value,"  per  se,  is  a  valu- 
able concept  which  should  be  appropriately  used  by  the  Government  to  improve  the 
results  that  it  gets  from  the  procurement  process.  To  do  this,  however,  requires 
adopting  a  disciplined  business  approach  to  how  "best  value"  procurements  should 
be  conducted.  Industry's  greatest  concern  with  best  value  procurement  today  is  that 
too  often  it  is  characterized  by  loose  evaluation  criteria  that  can  produce  awards  not 
based  on  meaningful  competition.  Unfortunately,  this  criticism  applies,  as  well,  to 
altogether  too  many  procurements,  regardless  of  the  use  of  "best  value"  as  the  nomi- 
nal objective. 

The  evaluation  criteria  in  many  procurements  do  not  tell  vendors  critical  informa- 
tion regarding  the  relative  importance  that  the  agency  places  on  price  and  technical 
factors.  By  way  of  illustration,  a  best  value  procurement  solicitation  may  say  little 
more  than  that  technical  considerations  are  more  important  than  price.  But  the 
agency  does  not  give  any  indication  regarding  the  extent  to  which  technical  consid- 
erations will  outweigh  price.  Under  this  standard  formulation,  technical  concerns 
could  be  51%  of  the  agency's  decision  or  99%.  As  a  practical  matter,  this  means  that 
the  agency  could  award  to  either  the  high  price  or  the  low  price  solution,  and  justify 
either  result  as  consistent  with  the  evaluation  criteria.  If  the  agency  picks  the  tech- 
nically superior  solution,  it  can  point  to  the  solicitation's  language  that  technical 
considerations  are  more  important  than  price.  If  the  agency  picks  a  technically  infe- 
rior but  lower  cost  solution,  the  agency  can  justify  the  decision  on  the  grounds  that 
the  technical  superiority  of  the  high  priced  solution  did  not  outweigh  the  cost  advan- 
tages of  the  lower  priced  solution. 

The  cursory  generalities  of  evaluation  criteria  too  often  fail  to  give  the  vendor  the 
crucial  piece  of  information  that  he  needs:  whether  the  agency's  primary  interest  is 
in  a  quality  system  at  a  high  price  or  a  lesser  system  at  a  lower  price.  Put  into 
terms  that  are  more  in  line  with  every  day  experience,  the  vendor  needs  to  know 
whether  the  agency  wants  to  acquire  a  Cadillac  and  pay  the  associated  premium 
or  whether  the  agency  is  more  interested  in  saving  money  by  buying  a  Buick. 

Without  this  information,  the  vendor  simply  cannot  know  how  to  fashion  a  solu- 
tion that  meets  the  agency's  needs.  The  vendor  is  left  with  the  alternative  of  having 
to  guess  at  what  the  agency  may  want  to  acquire.  As  a  result,  vendors  spend  hun- 
dreds of  thousands,  and  sometimes  millions,  of  dollars  developing  solutions  that  are 
of  no  interest  to  the  agency  to  whom  they  are  presented.  The  competition  that  the 
agency  obtains  becomes  illusory.  If  four  vendors  submit  proposals  but  only  one  solu- 
tion is  in  the  range  of  what  the  agency  wants  to  buy,  there  is  no  meaningful  com- 
petition for  the  agency's  requirement. 

The  current  vagaries  of  best  value  procurement  make  meaningful  competition  a 
matter  of  luck,  not  likelihood.  As  a  dissenting  judge  put  it  in  a  recent  GSA  Board 
of  Contract  Appeals  protest  decision  regarding  a  large,  best  value  procurement: 

The  solicitation  did  not  encourage  competition  of  the  actual  requirements  the 
agency  sought  to  satisfy.  Although  offerors  were  not  restricted  in  what  they  could 
propose,  and  could  have  offered  the  systems  most  desired  by  the  agency,  the  solicita- 
tion does  not  put  offerors  on  notice  of  the  agency's  true  preferences.  Rather,  the  so- 
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licitation  is  akin  to  a  lottery,  with  offerors  gambling  on  foreseeing  the  technology 
the  evaluators  will  view  as  representing  the  'liest  value." 

Compuadd  Corporation,  et  al.  v.  Department  of  the  Air  Force,  et  al.,  GSBCA  Nos. 
12301-P,  et  al,  1993  BPD  1144  at  31  (Vergilio,  J.,  dissenting).  (Emphasis  added).1 

These  words  accurately  describe  the  way  too  many  major,  federal  procurements 
appear  to  industry.  The  absence  of  adequate  information  regarding  the  agency's 
buying  intentions  means  that  the  vendor  must  try  to  guess  the  agency's  preferences 
for  a  high  quality,  high  cost  solution  or  a  lower  quality,  lower  cost  choice.  The  ven- 
dor can  ameliorate  his  position  only  by  adopting  a  strategy  often  used  to  win  lotter- 
ies: buying  a  lot  of  tickets,  or  in  the  realm  of  federal  procurement,  submitting  mul- 
tiple proposals.  This  strategy  complicates  the  work  of  both  Government  and  the  ven- 
dors. The  vendors  must  go  to  the  trouble  of  assembling,  and  sometimes 
benchmarking,  multiple  solutions,  the  agencies  are  duty  bound  to  evaluate  multiple 
proposals  from  each  vendor.  And  the  basic  problem — the  fact  that  vendors  are 
guessing  the  agency's  requirement,  not  responding  to  a  defined  need — remains  un- 
corrected. 

Many  in  industry  have  pointed  out  that  establishment  of  a  defined  and  disciplined 
business  process  is  absolutely  essential  if  "best  value"  procurements  are,  in  fact,  to 
become  an  innovative  step  forward  in  making  the  best  decision.  Unfortunately,  little 
progress  has  been  made  to  date,  and  this  potentially  good  idea  stands  at  risk.  That 
is  why  we  believe  that  sections  1011  and  1067  of  S.  1587  will  help  provide  needed 
clarity  in  the  murky  world  of  best  value  procurement.  We  recognize  that  the  ap- 
proach taken  in  S.  1587  is  about  as  far  as  Congress  can  practically  go  in  this  area. 
However,  from  industry's  perspective,  Government  should  not  limit  disclosure  of  its 
evaluation  strategy  to  the  data  spelled  out  in  S.  1587.  There  is  no  reason  why  Gov- 
ernment procurement  officials  cannot  disclose  the  detailed  proposal  evaluation 
guides  that  are  often  prepared  to  direct  the  work  of  technical  proposal  evaluators. 
By  relating  this  information,  the  Government  would  give  vendors  the  most  detailed 
guidance  possible  as  to  the  products  or  services  the  Government  wanted  to  buy.  This 
level  of  disclosure  would  dispel  both  the  confusion  and  the  suspicion  that  frequently 
cloud  the  Government's  true  intentions  in  large  federal  procurements.  Full  and  open 
procurement  competition  can  only  truly  be  successful  in  an  information-rich  environ- 
ment. 

S.  1587  also  contains  another  important  reform  that  will  likely  reduce  the  number 
of  protests.  Section  1014  and  1064  increase  the  amount  of  information  that  agencies 
are  required  to  release  at  post-award  debriefings  of  losing  offerors.  Under  current 
law,  agencies  often  give  losing  vendors  little  more  than  the  evaluated  price  of  the 
winning  offer,  and  the  significant  strengths  and  weaknesses  that  the  agency  evalu- 
ated in  the  losing  vendor's  proposal.  This  information  is  usually  inadequate  for  the 
purpose  of  convincing  the  losing  vendor  that  the  agency  followed  proper  procure- 
ment procedures  in  making  the  award.  As  a  result,  vendors  often  protest  based  on 
rumors  or  suspicions  that  agencies  refuse  to  rebut. 

Some  agencies  are  beginning  to  understand  that  no  useful  purpose  is  served  by 
limiting  the  information  provided  to  losing  vendors.  A  vendor  who  protests  to  the 
General  Accounting  Office  or  the  General  Services  Board  of  Contract  Appeals  can 
generally  receive  access  to  the  complete  documentary  record  regarding  the  procure- 
ment. The  vendor's  lawyer  will  be  able  to  examine,  usually  under  a  protective  order, 
the  winning  proposal,  the  source  selection  evaluation  reports,  the  source  selection 
decision  memorandum,  preaward  audits,  and  notes  prepared  by  individual  eval- 
uators. Since  all  of  this  information  will  be  produced  after  a  protest  is  filed,  it 
should  be  possible  to  produce  sufficient  information  at  a  debriefing  that  might  pre- 
vent the  protest  from  occurring. 

Agencies  that  have  chosen  to  address  this  problem  have  generally  taken  three  ap- 
proaches. First,  the  Administrative  Office  of  the  U.S.  Courts  has  given  each  vendor 
those  portions  of  the  source  selection  advisory  council  reports  that  compare  the  ven- 
dor's proposal  with  the  winning  offeror.  In  addition,  each  vendor  has  received  a  copy 
of  the  source  selection  decision  memorandum.  These  documents  are  carefully  drafted 
to  avoid  disclosure  of  proprietary  information.  In  this  manner,  the  vendor  can  read 
directly  how  the  agency  evaluated  his  solution,  and  make  an  informed  decision  as 
to  whether  the  award  was  proper. 

Other  agencies,  such  as  the  Air  Force,  have  significantly  increased  the  amount  of 
information  revealed  at  debriefings  regarding  the  evaluation  of  the  debriefed 


xThe  Board's  majority  did  not  dispute  the  characterization  of  this  best  value  procurement  as 
a  lottery,  but  determined  that  it  was  too  late  to  raise  this  specific  challenge  to  the  procurement. 
The  majority  opinion  states,  "A  major  purpose  of  this  [timeliness]  rule  is  to  discourage  offerors 
from  gambling  in  the  "lottery"  and  then  complaining  about  the  conduct  of  the  lottery  after  some 
other  offeror  wins  the  "pot  of  gold."  Id.  at  30. 
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offeror's  proposal.  This  is  an  extremely  useful  step,  but  does  not  address  the  ques- 
tion that  is  frequently  most  important  to  the  losing  vendor:  whether  the  winning 
offeror's  proposal  was  properly  evaluated. 

Perhaps  the  best  approach  is  to  make  the  entire  procurement  file  available  to  des- 
ignated vendor  representatives  who  execute  confidentiality  agreements  that  are 
similar  to  the  standard  GAO  and  GSA  Board  protective  orders.  This  procedure  is 
usually  invoked  with  the  prior  agreement  of  the  winning  vendor.  The  designated 
representatives  examine  the  source  selection  material,  the  winning  vendor's  pro- 
posal and  the  source  selection  decision.  In  the  most  advanced  examples  of  this  pro- 
cedure, agency  representatives  are  also  available  to  answer  vendor  questions.  CCIA 
knows  of  at  least  one  procurement  in  which  this  procedure  helped  prevent  a  major 
GSA  Board  protest.  This  procedure  provides  a  useful  mechanism  for  answering  ven- 
dor concerns  and  insuring  accountability  in  the  procurement  process,  without  the 
disruption  of  a  full  blown  GSA  Board  or  GAO  protest. 

These  agency  debriefing  experiments  provide  highly  persuasive  evidence  that 
more  expansive  debriefings  are  in  the  best  interest  of  the  entire  procurement  com- 
munity. We  support  the  disclosure  of  additional  categories  of  information  that  S. 
1587  requires.  At  the  same  time,  Congress  should  recognize  that  some  agencies  have 
gone  beyond  the  additional  disclosures  mandated  by  the  bill.  We  do  not  believe  that 
these  experiments  should  be  curtailed.  Agencies  should  have  the  flexibility  to  dis- 
close additional  information,  other  than  vendor  proprietary  information,  that  would 
help  reduce  the  number  of  postaward  protests.  For  this  reason,  we  believe  that  Con- 
gress should  delete  the  prohibition  implied  in  lines  1-3  on  page  23  and  lines  13- 
15  on  page  41  against  disclosure  of  "point-by-point  comparisons  of  the  debriefed 
offeror's  offer  with  other  offers  *  *  *"  This  would  appear  to  prohibit  point-by-point 
comparisons  of  the  debriefed  offeror's  proposal  with  the  winning  offeror's  proposal. 
Yet  it  is  precisely  this  information  that  may  be  most  persuasive  in  convincing  a  ven- 
dor not  to  protest.  For  example,  a  vendor  whose  proposal  was  considered  over- 
whelmingly inferior  is  unlikely  to  think  that  a  protest  is  worth  it.  Since  many  pro- 
curement evaluations  are  not  numerically  scored,  a  narrative  comparison  is  often 
the  only  way  that  an  offeror  can  understand  the  reasons  for  selecting  his  competitor. 
Finally,  we  believe  that  the  legislation,  or  at  least  the  legislative  history,  should 
make  clear  that  agencies  are  permitted  to  disclose  even  vendor  proprietary  informa- 
tion at  a  debriefing  with  the  consent  of  the  vendor  who  supplied  the  data.  In  this 
manner,  agencies  will  not  misread  S.  1587  to  restrict  the  scope  of  debriefings  that 
are  occurring  today,  and  contributing  to  the  prevention  of  protests. 

Congress  should  also  consider  whether  it  wishes  to  confine  debriefings  to  after 
award.  NASA  has  used  an  approach  in  which  notice  of  award  is  made  to  losing  ven- 
dors before  the  actual  award  is  made.  In  that  way,  a  losing  vendor  can  challenge 
the  agency  decision  if  grounds  exist  before  the  award  is  made,  and  before  the  Gov- 
ernment is  exposed  to  the  potential  costs  of  a  termination  for  convenience  if  the  pro- 
test is  successful.  We  believe  that  agency  discretion  to  provide  debriefings  prior  to 
formal  award  should  be  preserved. 

CCIA  also  generally  supports  the  provisions  of  S.  1587  that  establish  a  simplified 
acquisition  threshold  for  procurements  under  $100,000.  As  the  legislation  recog- 
nizes, the  establishment  of  a  simplified  acquisition  threshold  should  promote  two 
types  of  procurement  simplification:  simplified  procurement  processes,  and  less  bur- 
densome socioeconomic  requirements. 

With  the  exception  of  minor  liberalization  of  notice  periods,  S.  1587  largely  leaves 
it  up  to  regulation  writers  to  define  the  process  for  procurements  under  the  sim- 
plified acquisition  threshold.  The  regulation  writers  are  also  properly  admonished 
to  promote  competition  to  the  maximum  practicable  extent.  We  would  urge  the  Sen- 
ate to  consider  using  the  simplified  acquisition  threshold  as  forceful  encouragement 
for  agencies  to  conduct  procurements  through  electronic  data  interchange  (EDI) 
technology.  This  objective  could  be  achieved  by  coupling  any  reduction  in  current 
Commerce  Business  Daily  notice  provisions  with  the  successful  implementation  of 
EDI.  We  believe  that  creation  of  an  electronic  marketplace  offers  the  best  possibility 
of  accelerating  the  procurement  process,  providing  the  Government  with  data  that 
can  be  used  to  justify  pricing  decisions,  and  reducing  the  burden  on  industry.  How- 
ever, without  a  strong  legislative  incentive  for  the  implementation  of  this  tech- 
nology, the  introduction  of  EDI  into  the  procurement  system  may  be  unduly  de- 
layed, with  concomitant  loss  of  the  benefits  and  cost  avoidance  that  electronic  com- 
merce can  provide. 

CCIA  supports  the  choices  made  in  S.  1587  for  reducing  socioeconomic  burdens 
on  smaller  procurements.  CCIA  does  not  believe  that  it  is  in  the  public  interest  to 
advocate  the  wholesale  abolition  of  procurement  socioeconomic  requirements.  In- 
deed, CCIA  particularly  supports  programs  that  encourage  larger  participation  by 
small  and  disadvantaged  small  businesses  in  federal  procurements.  We  also  recog- 
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nize  the  practical  realities  of  obtaining  more  relief  from  some  socioeconomic  clauses 
than  S.  1587  permits.  However,  we  would  urge  Congress  to  reduce  the  practical  bur- 
den that  some  socioeconomic  provisions  inadvertently  create  without  compromising 
the  policy  objective  of  the  underlying  legislation.  For  example,  one  of  the  most  com- 
plicated areas  of  federal  procurement  is  the  implementation  of  conflicting  require- 
ments for  acquisition  of  products  from  the  United  States,  or  other  countxios  that 
have  executed  various  international  agreements.  The  rules  for  determining  product 
origin  in  these  cases  are  inconsistent,  and  it  is  not  always  clear  when  one  rule  ap- 
plies and  another  does  not.  Without  diluting  any  of  the  objectives  underlying  these 
various  provisions,  Congress  could  specify  single  rule  of  origin  that  would  at  least 
reduce  the  complexity  of  the  current  system.  CCIA  has  joined  the  Section  800  panel 
in  supporting  a  "substantial  transformation"  rule  of  origin  across  the  board  in  fed- 
eral procurements. 

In  an  age  of  declining  budgets,  Congress  cannot  reasonably  expect  acquisition  offi- 
cials to  combine  expertise  in  procurement,  foreign  trade,  and  a  host  of  other  topics 
as  a  prerequisite  for  successfully  conducting  a  procurement.  We  urge  Congress  to 
consider  this  point  more  carefully  whenever  it  seeks  to  implement  policy  through 
the  procurement  system,  and  with  particular  regard  to  the  current  rules  that  imple- 
ment trade  policy  in  the  area  of  federal  procurement.  Clarity,  simplicity  and  consist- 
ency should  be  the  watchwords. 

CCIA  is  particularly  pleased  the  S.  1587  addresses  certain  problems  in  the  GSA 
Board  of  Contract  Appeals  bid  protest  system.  The  GSBCA  is  a  critically  important 
check  and  balance  for  the  integrity  of  the  procurement  system.  The  GSBCA  contin- 
ues to  provide  a  strong  deterrent  to  restrictive  procurement  practices  by  agency  offi- 
cials. Indeed,  the  Board's  processes  deserve  to  be  strengthened  and  preserved.  We 
believe  that  the  views  of  vendors,  and  at  least  some  agencies,  were  well  summarized 
by  a  February  1991  editorial  in  Government  Computer  News.  After  weighing  the 
pros  and  cons  of  the  GSBCA  process,  the  editorial  concluded: 

Well  then,  what  CAN  you  say  about  the  GSBCA?  Well,  first  off  you  can  say  the 
system  works.  That  is,  it  did  what  its  congressional  architects  intended.  It  gave  ven- 
dors a  new  forum  in  which  their  interests  could  be  considered  equal  to  those  of  the 
agencies. 

The  system  is  fast,  efficient  and  has  real  teeth;  the  board  can  stop  a  procurement 
in  its  tracks,  reverse  agency  actions,  order  payments  to  aggrieved  companies  and 
punish  errant  agencies.  Above  all,  the  system  has  made  agencies  much  more  con- 
cerned about  competition  and  much  better  at  drafting  procurement  documents  and 
evaluating  bids. 

It's  true  that  the  board  may  be,  as  one  major  vendor  said  recently,  "a  necessary 
evil."  But  any  agency  that  hasn't  learned  to  live  with  the  GSBCA  just  hasn't  been 
paying  attention.  The  board  and  its  authority  are  not  going  away.  Nor  should  they. 

More  recently,  Robert  Marshall,  Associate  Professor  of  Economics  at  Duke  Univer- 
sity, completed  a  study  of  the  protest  process  and  concluded  that  "...  protests  are 
an  effective  means  of  procurement  oversight."  Part  of  this  effectiveness  is  due  to  the 
speed  of  the  protest  process.  The  median  processing  time  for  protests,  from  the  date 
of  filing  until  the  date  of  decision,  is  approximately  20  workdays.  Cases  which  go 
all  the  way  through  trial  and  final  decision  are  almost  always  resolved  within  the 
statutory  period  of  45  working  days. 

Unfortunately,  the  Board's  appellate  authority,  the  Court  of  Appeals  for  the  Fed- 
eral Circuit,  has  made  the  Board's  work  difficult  by  issuing  decisions  that  are  often 
at  significant  variance  with  Congressional  intent.  In  one  of  these  decisions,  the  Fed- 
eral Circuit  limited  the  Board's  power  to  dismiss  protests  that  were  frivolous  or 
brought  in  bad  faith.  Since  the  protest  process  necessarily  delays  the  award  or  per- 
formance of  contracts,  it  is  important  to  take  all  reasonable  steps  to  ensure  that  pro- 
curements are  only  delayed  because  of  bona  fide  disputes.  S.  1587  will  correct  the 
Federal  Circuit's  unreasonably  narrow  reading  of  the  powers  that  Congress  intended 
to  give  the  Board  in  the  first  place. 

Section  1436  of  S.  1587  will  also  require  publication  of  protest  settlements  that 
involve  the  direct  or  indirect  expenditure  of  appropriated  funds.  We  believe  that  the 
publication  of  settlement  agreements  is  a  useful  procedure  that  will  satisfy  the  le- 
gitimate interests  of  the  public  and  Congress  to  ensure  that  bid  protest  forums  are 
properly  used.  We  understand  that  this  section  is  intended  to  address  the  issue  of 
"Fedmail",  which  refers  to  situations  in  which  agencies  or  vendors  pay  other  vendors 
to  drop  protests  against  particular  procurements.  Fedmail  began,  once  again,  as  a 
result  of  an  unfortunate  Federal  Circuit  decision  which  ruled  that  the  Board  has 
no  power  to  disapprove  settlements.  Thus,  the  Board  is  generally  powerless  to  pre- 
vent the  scenario  in  which  Vendor  A  offers  Vendor  B  money  to  drop  a  protest,  or 
in  which  an  agency  offers  a  vendor  undue  consideration  for  dismissing  a  protest. 
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Nevertheless,  it  is  also  true  that  the  Fedmail  phenomenon  has  tended  to  receive 
somewhat  sensational  attention  in  the  press.  Some  stores  imply  that  the  protest  sys- 
tem is  rife  with  pay-offs.  This  is  simply  untrue.  A  1990  GAO  report  (ADP  Bid  Pro- 
tests: Better  Disclosure  and  Accountability  of  Settlements  Needed,  GAO/GGD-90- 
13)  found  that  Fedmail  was  relatively  rare.  The  GAO  studied  a  six  month  sample 
of  cases  and  reported,  "Only  2  of  the  51  settlements  in  GAO's  6-month  sample  in- 
volved dollar  payments  by  agencies  for  protest  costs.  These  payments,  neither  of 
which  was  disclosed  to  the  Board,  totaled  $24,873."  GAO  Report  at  3.  The  payments 
were,  in  all  likelihood,  perfectly  proper  since  the  Competition  in  Contracting  Act  au- 
thorizes payment  of  protest  costs  to  winning  protesters.  The  GAO  further  stated 
that,  "Computer  companies  were  not  flooding  the  government  with  bid  protests  and 
no  company  routinely  lodged  protests  during  the  period  of  GAO's  review.  Agencies 
sometimes  settled  protests  rather  than  contest  them  but  infrequently  by  paying  pro- 
testers money."  Id.  at  2. 

Despite  these  facts,  the  perception  of  integrity  of  the  protest  system,  and  its  true 
purposes,  is  a  legitimately  important  concern.  The  GSA  Board  is  fundamentally  dif- 
ferent from  a  federal  or  state  court  established  by  the  taxpayers  as  a  Government 
service  for  the  resolution  of  private  disputes.  The  GSA  Board's  protest  power  was 
not  established  to  assist  in  the  resolution  of  disputes  among  citizens.  It  was  in- 
tended instead  to  promote  important  objectives  of  public  policy.  Settlements  which 
do  not  promote  those  objectives  should  not  occur. 

At  the  same  time,  we  should  not  go  so  far  in  legislation  as  to  make  it  unneces- 
sarily difficult  to  legitimately  settle  bid  protest  cases.  The  publication  of  settlement 
agreements  should  provide  ample  protection  against  the  possibility  of  settlements 
that  offend  public  policy.  We  do  not  see  any  benefit  to  requiring  Federal  agencies 
to  prepare  memoranda  justifying  the  settlement  agreement  before  the  settlement 
can  become  effective.  The  preparation  an  review  of  such  memoranda  can  be  difficult 
in  the  context  of  a  streamlined  process  that  brings  cases  to  trail  in  25  working  days 
or  less.  The  paperwork  entailed  by  this  requirement  is  largely  redundant,  since  the 
nature  of  the  settlement  terms  are  already  presented  in  other  filings  that  are  cur- 
rently required  either  by  GSBCA  rules  or  S.  1587.  We  would  urge  Congress  to  delete 
only  the  memorandum  requirement  from  the  bill. 

We  do  take  issue,  however,  with  Section  1435  of  S.  1587  because  it  imposes  a  limi- 
tation on  GSBCA  cases  that  is  consistent  neither  with  current  practice  nor  sound 
policy.  It  provides  specific,  statutory  authority  for  the  recovery  of  certain  protest 
costs,  such  as  expert  witness  and  consultant  fees,  and  limits  all  protest  costs,  includ- 
ing attorney  fees,  to  the  Equal  Access  to  Justice  limits.  However,  the  original  reason 
for  the  section's  inclusion — the  need  to  clarify  the  standards  for  entitlement  to  re- 
cover expert  witness  and  consultant  fees — has  been  largely  eliminated  as  a  result 
of  the  Federal  Circuit's  decision  in  Sterling  Federal  Systems,  Inc.  v.  Goldin,  (No.  92- 
1552)  (Fed.  Cir.  1994),  which  vacated  a  Board  ruling  that  such  costs  were  not  col- 
lectible. CCIA  also  opposes  the  application  of  Equal  Access  to  Justice  limitations  on 
bid  also  opposes  the  application  of  Equal  Access  to  Justice  limitations  on  bid  protest 
costs.  Current  law  contains  no  such  limits.  The  imposition  of  these  limits  will  dis- 
courage vendors,  and  particularly  small  businesses,  from  pursuing  legitimate  pro- 
tests. By  allowing  vendors  to  recover  their  entire,  reasonable,  protest  costs,  the  Com- 
petition in  Contracting  Act  recognized  that  a  fundamental  purpose  of  the  bid  protest 
system  was  to  empower  "private  attorneys  general"  to  enforce  acquisition  rules  and 
regulations.  This  valuable  enforcement  mechanism  will  be  diminished  if  companies 
cannot  afford  to  bring  violations  to  the  Board's  attention.  The  elimination  of  any  ex- 
cessive cost  awards  perceived  by  Congress  can  be  achieved  through  less  onerous 
means,  such  as  encouraging  the  Board  to  use  comparison  and  other  techniques  to 
insure  the  protest  cost  awards  are  reasonable. 

CCIA  supports  the  provisions  in  S.  1587  that  encourage  acquisition  of  commercial 
products,  and  reduce  the  paperwork  demands  on  industry  and  the  review  burdens 
on  procurement  staff.  We  strongly  support  the  decision  to  raise  the  threshold  for 
submission  of  cost  or  pricing  data.  Currently,  Department  of  Defense  procurements 
are  under  a  $500,000  threshold  for  the  cost  or  pricing  data  requirement.  We  believe 
that  a  uniform  threshold  of  $500,000  should  apply,  and  are  pleased  that  the  bill  pro- 
poses the  same  threshold  for  civilian  and  defense  agencies  alike. 

In  addition,  we  would  urge  the  proponents  of  S.  1587  to  take  further  steps  to  in- 
sure that  cost  or  pricing  data  are  not  required  when  a  statutory  exception  applies. 
Under  current  practices,  agency  officials  are  free  to  delegate  the  authority  to  de- 
mand cost  or  pricing  data,  notwithstanding  the  presence  of  statutory  exceptions,  to 
the  contracting  officer.  Our  members  have  complained  that  they  are  often  required 
to  submit  such  data  even  in  competitive  procurements.  We  believe  that  the  author- 
ity to  demand  cost  or  pricing  data,  notwithstanding  the  presence  of  a  statutory  ex- 
ception, should  be  reserved  to  the  head  of  the  contracting  activity,  without  further 
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delegation.  In  this  manner,  burdensome  demands  for  price  justification  not  required 
by  statute  can  be  reserved  for  those  instances  when  a  senior  official  deems  it  nec- 
essary. The  federal  procurement  regulatory  bureaucracy  has  failed  to  give  meaning- 
ful relief  from  submission  of  cost,  pricing  or  sales  data  in  full  and  open  competitions, 
despite  previous  legislative  action.  We  believe,  therefore,  that  strong  congressional 
direction  is  needed  if  any  reform  in  this  area  is  to  be  achieved. 

We  generally  support  the  provisions  of  S.  1587  that  are  intended  to  encourage  ac- 
quisition of  commercial  products.  We  also  believe  that  the  bill's  definition  of  com- 
mercial items  should  be  broadened  to  recognize  commercial  services,  generally,  and 
not  just  those  that  support  products.  The  same  price  justification  and  other  impedi- 
ments to  doing  business  with  the  Government  that  the  bill  addresses  for  commercial 
products  also  come  up  when  vendors  try  to  sell  commercial  services  to  the  Govern- 
ment. The  fact  is  that  the  U.S.  economy  is  increasingly  dominated  by  commercial 
service  industries.  By  excluding  this  enormous  economic  sector  from  this  reform  ini- 
tiative, the  Government  does  not  take  full  advantage  of  the  commercial  market- 
place. The  Government  should  promote  the  acquisition  of  commercial  services  no 
less  than  commercial  products.  Including  commercial  services  in  this  bill's  definition 
of  commercial  item  would  also  be  consistent  with  other  procurement  reform  efforts, 
including  those  of  the  Section  800  panel. 

The  section  800  panel's  report  includes  services  in  its  proposed  reforms  for  estab- 
lishing price  reasonableness  in  commercial  procurements.  It  is  true  that  the  Section 
800  panel  decided  to  treat  commercial  services  differently  when  it  considered  the 
effect  of  socioeconomic  clauses  on  commercial  vendors.  In  this  section  of  its  report, 
the  panel  decided  that  socioeconomic  clauses  created  impediments  for  commercial 
vendors  of  products  but  not  services.  We  do  not  endorse  the  panel's  conclusion  nor 
its  suggestion  to  create  wide-ranging  exemptions  to  socioeconomic  requirements  for 
commercial  product  vendors.  Commercial  services  are  commercial  products  and 
should  be  treated  as  such 

Finally,  we  share  some  of  the  concerns  that  have  been  voiced  by  others  regarding 
Sections  1005  and  1055  of  S.  1587.  These  sections  create  new  ground  rules  for  task 
order,  delivery  order  or  indefinite  delivery,  indefinite  quantity  (IDIQ)  contracts. 
While  these  contracts  may  be  subject  to  some  abuses,  they  are  also  indispensable 
vehicles  in  this  period  of  rapidly  changing  Government  requirements.  We  also  be- 
lieve that  these  contracts  become  more  competitive  when  the  agency  makes  mul- 
tiple, competing  awards  under  the  same  solicitation,  and  to  do  so  does  not  suggest 
that  the  objective  of  the  procurement  process  should  be  that  "everybody  wins."  To 
the  contrary,  dual-sourcing  in  procurement,  is  a  well-established  procedure.  For  ex- 
ample, the  Government  has  received  the  benefit  of  vigorous,  postaward  competition 
after  the  award  of  two  contracts  under  the  Desktop  IV  solicitation.  However,  the 
procedures  that  S.  1587  imposes  for  ordering  under  multiple  contracts  will  serve  as 
a  disincentive  for  agencies  to  award  multiple  contracts  in  the  first  place.  By  making 
the  ordering  process  for  multiple  contracts  more  onerous  than  the  ordering  process 
after  a  single  award,  the  bill  will  stifle  the  competition  it  seeks  to  promote.  We  be- 
lieve that  many  of  the  objectives  that  S.  1587  is  apparently  trying  to  achieve  in  this 
area  can  be  realized  by  forceful  implementation  of  electronic  procurement  and  in- 
creased dissemination  of  the  terms  and  prices  of  existing  contracts  so  that  federal 
buyers  can  act  as  market  makers  and  direct  their  business  to  the  contracts  that 
meet  their  needs  at  the  lowest  price. 

We  are  also  concerned  by  the  loosely  drafted  requirement  to  use  competitive  pro- 
cedures whenever  an  agency  modifies  the  scope  of  a  task  order  or  delivery  contract. 
The  statutory  language  makes  no  reference  to  the  degree  of  the  scope  of  change  re- 
quired for  competitive  procedures  to  apply.  This  vagueness  could  create  enormous 
uncertainty  and  confusion.  Most  Government  supply  contracts  contain  standard 
form  Changes  clauses  that  specifically  permit  changes  in  specifications  without  per- 
forming a  new  procurement.  There  is  also  case  law  that  limits  the  Government's 
ability  to  make  drastic  expansions  of  contracts  outside  of  the  normal  procurement 
process.  If  S.  1587  proposes  to  change  this  existing  law — and  we  do  not  believe  that 
it  should — it  must  at  least  spell  out  the  type  of  change  that  will  trigger  a  new  pro- 
curement. If  S.  1587  does  not  propose  to  change  existing  case  law  or  contract 
clauses,  then  it  should  not  attempt  to  legislate  in  this  area.  We  believe  that  current 
case  law,  coupled  with  S.  1587's  limitations  on  the  duration  of  IDIQ  contracts,  will 
achieve  the  bill's  pro-competitive  objectives  without  the  need  to  impose  vague  limita- 
tions on  changes  in  contract  scope. 

In  conclusion,  CCIA  wishes  to  voice  its  strong  support  for  many  of  the  changes 
recommended  in  S.  1587  and  we  congratulate  both  the  Senate  Committees  on  Gov- 
ernmental Affairs  and  Armed  Services  for  this  important  effort  to  reform  the  pro- 
curement process  for  both  civilian  and  defense  agencies  of  the  Federal  government. 
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We  thank  you  for  this  opportunity  to  testify  and  look  forward  to  working  with  you 
to  ensure  meaningful  procurement  reform  this  year. 

Prepared  Statement  of  The  Information  Technology  Association  of  America 

Good  afternoon  Chairman  Glenn,  Chairman  Nunn,  and  distinguished  members  of 
the  committees.  I  am  Todd  Ramsey,  Vice  President  of  IBM  US — Federal,  here  today 
on  behalf  of  the  Information  Technology  Association  of  America  that  represents  over 
3000  direct  and  affiliate  members  across  the  country.  These  are  information  tech- 
nology companies  who  build  information-based  solutions  for  customers,  using  com- 
puters, software,  and  communications  to  achieve  the  desired  results.  We  support 
your  initiatives  for  bold  and  decisive  procurement  reform. 

While  procurement  reform  is  a  complicated  subject,  our  recommendations  are 
based  on  open  competition — the  hallmark  of  our  free  market  economy.  The  commer- 
cial sector  relies  on  products  and  services  acquired  through  competitive  comparisons 
to  cut  costs,  but  even  more  importantly,  to  create  value  and  increase  customer  satis- 
faction. 

Current  procurement  policies  make  it  difficult  for  the  government  to  take  advan- 
tage of  commercial  products  and  services.  For  instance,  government-unique  require- 
ments often  preclude  the  use  of  commercially  available  products  and  services  and 
the  cost  and  quality  advantages  that  go  with  them.  Procedural  delay  is  also  a  criti- 
cal issue.  Technological  innovation  continues  to  outpace  lengthy  federal  procurement 
cycles,  placing  many  agencies  in  the  unfortunate  position  of  using  scarce  budget  dol- 
lars to  acquire  solutions  which  have  already  been  rendered  out  of  date. 

Meanwhile,  costly  paperwork  burdens  discourage  potential  entrants  to  this  mar- 
ketplace— depriving  the  federal  customer  of  new  products  or  services,  and  the  bene- 
fits of  the  fully  competitive  marketplace.  The  substantial  financial  and  human  re- 
sources our  industry  uses  to  comprehend  and  comply  with  current  day  procurement 
regulations  are  resources  which  we  might  otherwise  apply  towards  value  creation — 
new  products  and  new  services  which  would  make  the  government  more  efficient 
and  improve  service  to  the  citizen. 

ITAA  supports  S.  1587,  the  Federal  Acquisition  Streamlining  Act,  and  would  like 
to  add  some  recommendations  which  will  significantly  strengthen  the  bill's  key  mis- 
sions: streamlining  the  procurement  process  and  expanding  the  preference  for  com- 
mercial items. 

commercial  services 

We  are  keenly  disappointed  that  most  commercial  services  have  been  excluded 
from  the  definition  of  commercial  item  and  are,  thus,  denied  the  preference  accorded 
by  the  legislation.  The  U.S.  economy  is  now,  and  has  been  for  many  years,  a  service- 
based  economy. 

Commercial  services  are  widely  offered  and  accepted  by  the  private  sector;  com- 

getition  for  these  services  is  intense.  Indeed,  they  are  everywhere  in  our  society, 
tep  outside  and  you  will  see  commercial  messengers  speeding  through  the  cit/s 
streets.  Mr.  Chairman,  you  and  I  use  these  services  on  a  daily  basis  to  withdraw 
cash  from  ATM's,  make  travel  arrangements,  and  obtain  accounting  services  to  file 
tax  returns. 

The  federal  government  is  the  greatest  consumer  of  services,  yet  procurement 
laws  limit  its  ability  to  take  full  advantage  of  available  commercial  offerings.  We 
urge  you  to  change  that  now.  By  including  commercial  services  under  a  definition 
of  commercial  items,  Congress  will  remove  costly  and  antiquated  certification  bur- 
dens that  are  a  barrier  to  many  providers  and  deprive  federal  agencies  access  to 
a  broad  range  of  competitively  priced  services.  To  date,  the  debate  has  centered  over 
the  scope  of  the  definition  of  commercial  services. 

ITAA  will  offer  three  standards  for  commercial  services,  the  combination  of  which 
would  qualify  the  services  for  inclusion  in  the  definition  of  a  commercial  item.  First, 
the  service  should  be  clearly  defined:  for  example,  by  an  existing  statement  of  work 
or  a  published  specification.  Second,  the  service  should  have  acceptance  in  the  com- 
mercial, competitive  marketplace.  This  could  include  demonstrating  that  the  service 
has  been  offered  to  the  public  with  established,  standard  terms  and  conditions. 
Third,  there  should  be  a  way  to  measure  the  proposed  cost  of  the  service.  This  could 
include  published  prices,  accepted  standard  units  of  measure,  market  research,  price 
analyses,  and  competitive  sector. 

In  the  information  technology  marketplace,  this  commercial  item  test  is  met  daily 
by  a  diverse  set  of  services,  including  the  800  telephone  number  used  to  make  your 
hotel  reservations,  the  credit  card  network  used  to  confirm  and  pay  for  that  reserva- 
tion, and  the  on-line  network  services  that  give  access  to  databases  and  provide  E- 
mail  capability  to  subscribers.  Other  services  such  as  product  integration,  value- 
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added  networking,  and  software  programming  are  offered  routinely  in  the  commer- 
cial marketplace  by  many  suppliers. 

ITAA  also  believes  that  all  commercial  items  should  receive  a  higher  preference 
that  non-developmental  items.  We  share  the  Department  of  Defense's  view  that 
commercial  items  have  withstood  the  test  of  the  commercial  marketplace  which  war- 
rants granting  them  a  greater — not  equal — proference  to  non-developmental  items. 
In  fact,  we  believe  that  the  entire  preference  for  commercial  items  in  S.  1587  could 
and  should  be  strengthened.  We  think  that  all  agencies  should  procure  commercial 
items  as  their  first  option  whenever  they  are  available  in  the  marketplace. 

TRUTH-IN -NEGOTIATIONS  ACT 

One  of  the  most  difficult  obstacles  for  a  commercial  vendor  selling  to  the  govern- 
ment is  TINA,  the  Truth-in-Negotiations  Act.  Under  this  Act,  non-competitive  pro- 
curement actions  such  as  contract  modifications,  generally  require  contractors  to 
provide  and  certify  to  extremely  detailed  information  regarding  the  actual  costs  of 
developing  and  manufacturing  their  products.  This  "cost  and  pricing"  data  require- 
ment is  viewed  by  industry  to  be  unnecessary  and  unreasonable  when  products  rou- 
tinely compete  in  the  vigorous  commercial  marketplace.  Price  reasonableness  can  be 
easily  established  by  simple  market  analysis. 

Despite  Congress'  creation  of  a  commercial  product  exemption  to  TINA,  this  ex- 
emption has  been  rendered  meaningless  by  regulation.  Commercial  contractors  are 
required  to  submit  and  maintain  vast  quantities  of  sales/pricing  information.  This 
extremely  onerous  requirement  is  not  reduced  by  S.  1587.  In  addition,  this  legisla- 
tion, as  currently  drafted,  creates  a  post-award  price  adjustment  mechanism  for  per- 
ceived deficiencies  in  data  submissions.  Under  TINA,  a  contractor's  sales/pricing 
submissions  in  support  of  the  commercial  product  exemption  are  evaluated  for  suffi- 
ciency and  accuracy  before  the  contract  is  signed.  S.  1587  would  postpone  this  deter- 
mination for  up  to  three  years  after  contract  award  and  creates  unprecedented  post- 
award  audit  rights  for  the  government.  This  provision  clearly  runs  counter  to  the 
bill's  intent  of  streamlining  commercial  products  acquisition. 

ITAA,  therefore,  recommends  that  S.  1587's  TINA  provisions  be  changed  to: 

1.  establish  that  commercial  products  are  clearly  exempt  from  TINA; 

2.  require  offerors  to  provide  only  information  that  is  readily  available  in  the  nor- 
mal course  of  business  on  prices  typically  charged  for  the  same  or  similar  products 
in  the  commercial  marketplace;  and 

3.  eliminate  the  requirement  for  price  reductions  and  post-award  audits. 
Without  eliminating  these  provisions,  S.  1587  is  more  onerous  that  current  prac- 
tice. Furthermore,  this  runs  counter  to  the  bill's  objective. 

BUY  AMERICAN/TRADE  AGREEMENTS  ACTS 

We  believe  that  the  fewer  government  specific  requirements  that  exist,  the  more 
attractive  federal  business  will  be  to  commercial  high  technology  companies.  Two  of 
the  most  significant  requirements  are  the  Buy  American  and  Trade  Agreements 
Acts. 

Information  technology  companies  compete  in  an  international  marketplace.  Cer- 
tifying the  percent  of  product  components  that  are  U.S.  versus  foreign  manufactured 
is  a  unique  federal  requirement,  not  needed  in  the  private  sector.  Government  sales 
represent  only  a  small  percentage  of  total  commercial  sales  for  most  companies  yet 
they  are  forced  to  expend  significant  resources  to  track  the  origin  of  all  the  compo- 
nents used  in  assembling  their  high  technology  products.  For  many  products  and 
components,  companies  frequently  maintain  multiple  sources  of  supply,  further  com- 
plicating the  task.  This  situation  subjects  contractors  to  the  very  damaging  risk  of 
non-compliance.  More  importantly,  it  diverts  resources  from  productive  purposes 
within  the  business  and  negatively  impacts  profitability.  Ironically,  these  unique  re- 
quirements do  not  cause  us  to  change  our  manufacturing  processes,  they  simply  im- 
pose additional  costs  and  risks  in  this  highly  competitive  environment.  Any  impact 
on  our  competitiveness  has  the  potential  of  impacting  U.S.  jobs  and  revenue. 

ITAA  would  like  to  see  these  rules  removed  entirely  for  commercial  items.  At  a 
minimum,  the  Rule  of  Origin  for  the  Buy  American  Act  should  be  made  the  same 
as  the  substantial  transformation  test  in  the  Trade  Agreements  Act.  This  would 
simplify  certifications  and  remove  much  of  the  confusion  surrounding  these  laws. 

TASK  AND  DELIVERY  ORDER  CONTRACTS 

ITAA  has  concerns  over  a  provision  in  S.  1587  which  adversely  affects  those  in 
the  computer  industry  engaged  in  supporting  federal  indefinite  delivery/indefinite 
quantity  task  order  and  delivery  order  contracts.  These  contract  types  are  currently 
used  in  many  of  the  larger  federal  contracts  for  mission  support.  The  statements 
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of  work  in  these  cases  cannot  address  the  full  complement  of  mission  support  that 
might  be  needed  by  an  installation  or  facility  over  an  extended  period  of  time.  These 
contract  vehicles  are  also  used  by  federal  agencies  to  create  a  menu  of  products  or 
services.  The  user  community  can  then  issue  delivery  orders  for  the  products  or 
services  on  an  "as  needed"  basis. 

S.  1587  would  dramatically  change  these  contract  vehicles.  The  bill  would  require 
multiple  prime  contract  awards  and  completed  task  or  delivery  orders.  A  contractor 
receiving  such  an  award  could  expect  to  incur  competitive  proposal  expenses 
throughout  the  life  of  the  contract  and  yet  the  contractor  may  receive  minimal  or 
no  revenue  under  the  contract.  Therefore,  the  administrative  costs  associated  with 
such  a  contract  increase  while  the  rewards  become  even  more  speculative.  Further- 
more, the  Government  would  incur  increased  costs.  The  Government  now  conducts 
an  evaluation  of  a  single  proposal  for  technical  suitability  and  appropriate  costing/ 
pricing  under  the  contract.  With  S.  1587,  the  Government  would  have  to  evaluate 
multiple  competitive  proposals  and  solutions.  While  intended  to  increase  competi- 
tion, the  provision  would  actually  have  a  chilling  impact  on  competition. 

The  bill  would  also  limit  contract  length  to  either  three  years  in  the  case  of  a  sin- 
gle award  or  five  years  in  the  event  of  a  multiple  award.  ITAA  believes  that  this 
is  overly  restrictive,  and  should  not  be  written  into  statute.  There  is  no  flexibility 
nor  any  waiver  possibility.  Immediately  after  award,  both  the  government  and  con- 
tractor community  would  have  to  begin  preparing  for  a  recompete.  We  believe  that 
this  entire  section  needs  to  be  reevaluated  for  the  negative  impact  it  would  have 
on  both  industry  and  government. 

DEBRIEFINGS 

ITAA  commends  the  authors  of  S.  1587  for  recognizing  how  essential  debriefings 
are  to  the  vendor  community.  If  bidders  truly  understand  why  they  lost  and  are  as- 
sured for  fair  treatment,  they  are  much  less  likely  to  protest.  Some  agencies  have 
a  history  of  conducting  thorough  and  extensive  debriefings,  but  unfortunately,  this 
is  not  true  government-wide.  While  applauding  the  intent  of  S.  1587,  ITAA  believes 
that  it  is  not  necessary  to  disclose  all  the  costs  and  technical  scores  of  all  offerors 
in  a  debriefing.  Rather,  it  is  essential  that  only  the  winner's  costs  and  technical 
scores — along  with  those  of  the  debriefed  party-be  disclosed.  Otherwise,  should  a 
protest  be  granted  and  the  relief  include  continuation  of  the  procurement,  subse- 
quent bidding  would  be  reduced  to  an  auction  since  all  bidders'  vital  information 
will  have  been  disclosed.  This  development  would  certainly  prove  detrimental  to 
competition  in  the  long  run. 

DISMISSAL  AGREEMENTS 

ITAA  generally  concurs  in  the  proposed  changes  regarding  public  disclosure  of  dis- 
missal agreements  where  there  is  direct  expenditure  of  federal  monies.  ITAA  be- 
lieves that  Congress  does  not  intend  that  agreements  between  private  parties  be 
similarly  treated.  ITAA  proposes  that  the  language  be  clarified  explicitly  to  preserve 
the  rights  to  private  litigants  to  resolve  a  protest  dispute  on  confidential  terms. 

GSBCA  STANDARD  OF  REVIEW 

ITAA  is  pleased  that  S.  1587  does  not  modify  the  General  Services'  Board  of  Con- 
tract Appeal  standard  of  review  over  agency  procurement  actions,  ITAA  strongly 
supports  this  position.  GSBCA's  independent,  de  novo  review  has  proven  to  be  a  pro- 
tector of  competition  and  we  urge  the  committees  to  withstand  any  arguments  to 
change  this  standard. 

FULL  DISCLOSURE  OF  EVALUATION  FACTORS 

ITAA  supports  the  provisions  in  S.  1587  regarding  the  disclosure  of  evaluation 
factors  in  Section  M.  ITAA  has  consistently  favored  such  provisions  and  believes 
that  they  will  help  industry  to  better  understand  how  the  evaluations  will  actually 
be  judged. 

PROMPT  NOTICE  OF  AWARD 

ITAA  supports  the  concept  that  all  offerors  should  receive  prompt  notice  of  award 
decisions.  The  bill  as  currently  written  seems  unclear  on  what  it  means  to  "notify" 
the  offerors.  ITAA  would  like  this  provision  clarified  to  assure  that  unsuccessful  bid- 
ders will  receive  notice  of  the  award  decision  at  the  same  time  the  contracting  offi- 
cer notifies  the  winning  vendor. 
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On  a  related  point,  ITAA  also  favors  a  change  so  that  the  contracting  officer  shall 
not  authorize  the  awardee  to  proceed  with  the  performance  of  a  contract  until  notifi- 
cation of  award  is  given  to  all  losing  bidders. 

REVOCATION  OF  DELEGATION 

S.  1587  grants  to  the  Administrator  of  GSA  the  right  to  revoke  a  Delegation  of 
Procurement  Authority  both  before  and  after  award  of  a  contract.  The  latter  is  lim- 
ited to  circumstances  where  there  is  a  violation  of  law  or  regulation.  It  is  our  view, 
however,  that  the  DPA  was  exercised  by  the  Agency  once  the  award  was  made  and 
it  should  not  be  subject  to  revocation  by  GSA.  The  traditional  remedies  of  termi- 
nation for  default  or  convenience  should  be  used  instead  to  effect  the  post-award  ter- 
mination of  any  contract. 

SERVICE  CONTRACT  ACT 

S.  1587  offers  significant  relief  to  contractors  from  some  outdated  statutes.  ITAA 
believes  that  the  Service  Contract  Act  should  be  added  to  the  list  of  exemptions.  The 
Service  Contract  Act  of  1965  requires  that  contractors,  on  covered  contracts  in  ex- 
cess of  $2,500,  pay  service  employees  the  minimum  wage  prevailing  in  the  locality 
and  provide  specified  minimum  fringe  benefits.  Compliance  with  SCA  is  burdensome 
and  complicated  for  government  and  industry  alike.  SCA  often  forces  vendors  to  pay 
significantly  greater  wages  to  selected  employees  than  is  paid  to  other  employees 
doing  the  same  type  of  work. 

CONTRACTING  FUNCTIONS  PERFORMED  BY  FEDERAL  PERSONNEL 

ITAA  believes  that  the  provision  limiting  payments  for  advisory  and  assistance 
services  is  overly  restrictive.We  agree,  however,  that  source  selection  decisions  are 
an  inherently  governmental  functions. 

INTELLECTURAL  PROPERTY 

S.  1589  also  incorporates  but  expands  provisions  of  the  Rockefeller-Morella  bills, 
by  defining  the  federal  government  as  trie  author,  for  copyright  purposes,  of  any 
computer  program  developed  by  a  government  employee  in  the  course  of  official  du- 
ties. It  excludes  such  programs  from  Section  105  (of  the  Copyright  Act)  prohibiting 
copyright  in  U.S.  government  works.  ITAA  has  long  opposed  this  change  because 
it  treats  computer  programs  differently  than  other  copyrightable  works  created  by 
government  employees  and  because  it  will  have  a  detrimental  impact  on  public  ac- 
cess to  information  developed  tat  taxpayer  expense.  Section  105  represents  100 
years  of  sound  copyright  policy  and  has  not  served  as  an  impediment  to  technology 
transfers  from  federal  laboratories  to  the  private  sector.  Our  concerns  and  those  of 
several  other  industry  associations  were  more  fully  spelled  out  in  our  letter  to  Sen- 
ator Glenn  dated  February  23,  1994.  I  have  included  a  copy  of  this  letter  with  our 
testimony. 

ITAA  has  other  concerns  which  we  have  raised  with  your  staff  and  will  continue 
to  do  so.  We  are  committed  to  supporting  comprehensive  procurement  reform  and 
that  this  is  an  unprecedented  opportunity  to  enact  meaningful  reform.  As  an  indus- 
try association,  we  stand  ready  to  work  with  you  to  ensure  that  S.  1587  will  be  en- 
acted this  Congress.  Thank  you  for  your  efforts  in  streamlining  the  federal  procure- 
ment process  and  for  allowing  us  to  express  our  views. 

Information  Industry  Association, 

February  23,  1994. 

Hon.  John  Glenn, 

Chairman,  Committee  on  Governmental  Affairs,  Dirksen  Senate  Office  Building, 

Room  340,  Washington,  DC. 
Re  Title  V,  S.  1587 

Dear  Mr.  Chairman:  We  write  to  you  to  express  our  strong  concerns  about  provi- 
sions of  S.  1587,  the  Federal  Acquisition  Streamlining  Act  of  1993,  that  would  re- 
verser  a  century-old  prohibition  on  copyright  in  works  of  the  U.S.  government,  and 
authorize  the  federal  government  to  assert  copyright  over  computer  software  devel- 
oped by  federal  employees  in  the  course  of  their  official  duties. 

The  undersigned  organizations,  representing  the  information,  software,  computer, 
and  publishing  industries,  as  well  as  press  and  civil  liberties  interests,  believe  these 
provisions  represent  an  unnecessary  and  damaging  departure  from  long-settled 
principles  of  government  information  policy  and  copyright  law.  We  urge  you  to 
eliminate  these  provisions  from  any  procurement  reform  legislation  approved  by  the 
Committee  on  Governmental  Affairs. 
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As  you  may  recall,  during  the  102nd  Congress,  the  House  of  Representatives  ap- 
proved legislation  to  erode  the  long-standing  prohibition  against  copyright  in  works 
of  the  U.S.  government  (now  embodied  in  section  105  of  the  Copyright  Act)  by  creat- 
ing an  exception  for  certain  computer  software  developed  in  the  course  of  coopera- 
tive research  and  development  agreements  (CRADAs).  The  undersigned  groups,  and 
many  other  business,  press,  library  and  public  interest  organizations,  opposed  this 
legislation,  because  it  could  have  a  detrimental  impact  on  public  access  to  public  in- 
formation, and  because  proponents  of  this  legislation  had  failed  to  demonstrate  that 
section  105  acts  as  an  impediment  to  technology  transfer  from  federal  laboratories 
to  the  private  sector.  We  are  grateful  that,  due  in  great  part  to  your  efforts,  the  Sen- 
ate did  not  agree  to  this  legislation. 

Accrdingly,  we  were  distributed  to  read  the  provisions  of  Title  V  of  S.  1587,  which 
include  a  far  more  comprehensive  assault  on  section  105  than  that  contained  in  any 
bill  recently  considered  by  the  Congress.  In  addition  to  reviving  the  most  sweeping 
version  of  the  CRADA  software  copyright  provisions  of  earlier  bills,  S  1587  would 
eviscerate  section  105  by  treating  the  federal  government  as  the  author  of  any  com- 
puter program  developed  by  a  federal  employees  in  the  course  of  the  employee's  offi- 
cial duties,  even  outside  the  CRADA  context. 

We  are  unaware  of  any  justification  based  on  higher  procurement  reform  on  tech- 
nology transfer  concerns,  for  such  a  radical  reversal  of  the  century-old  policy  em- 
bodied in  section  105.  That  policy  is  a  cornerstone  of  our  commitment  to  open  gov- 
ernment, and  a  key  factor  in  the  development  of  the  world's  most  robust  and  com- 
petitive information  industry. 

Section  105  should  apply  with  full  force  to  computer  programs,  as  well  as  to  other 
copyrightable  works,  because  technology  is  rapidly  blurring  the  line  between  pro- 
grams and  data,  and  because  control  over  software  readily  translates  to  the  ability 
to  control  access  to  data  maintained  in  digital  formats.  No  proposal  to  erode  this 
principle  should  be  accepted  without  a  compelling  demonstration  that  overriding 
public  policy  goals  cannot  be  achieved  without  its  enactment. 

Other  provisions  of  Title  V,  relating  to  CRADAs,  are  also  profoundly  problematic. 
The  argument  for  them  rests  on  the  assertion  that  the  public  domain  status  of  soft- 
ware developed  by  federal  employees  is  a  major  impediment  to  technology  transfer 
from  federal  laboratories.  Congress  has  repeatedly  examined  this  issue,  and  the 
weight  of  the  evidence  is  that,  among  the  serious  problems  plaguing  the  U.S.  tech- 
nology transfer  process,  the  impact  of  section  105  is  virtually  imperceptible.  Trade 
associations  representing  the  U.S.  software  industry,  the  supposed  beneficiary  of 
proposals  to  allow  government  copyright  of  CRADA-developed  software,  have  con- 
sistently opposed  the  concept. 

Accordingly,  we  urge  you  and  your  colleagues  of  the  Governmental  Affairs  Com- 
mittee to  eliminate  from  procurement  reform  legislation  the  provisions  of  Title  V  on 
federal  copyright  claims  in  computer  software.  We  look  forward  to  working  with  you 
on  this  important  issue,  and  standard  ready  to  provide  Committee  staff  and  mem- 
bers with  any  further  information  which  you  may  need. 
Sincerely  yours, 

Ken  Wasch;  Executive  Director,  Software  Publishers  Association. 
Robert  Peck,  Legislative  Counsel,  American  Civil  Liberties  Union. 
Herbert  Wamsley,  Executive  Director,  Intellectual  Property  Owners. 
Allan  Adler,  Cohn  &  Marks,  Counsel  for  American  Society  of  Newspaper  Editors. 
Luanne  James,  President,  Information  Technology  Association  of  America. 
Steven  J.  Metalitz,  Vice  President  and  General  Counsel,  Information  Industry  As- 
sociation. 

Robert  Holleyman,  President,  Business  Software  Alliance. 

Michael  KUpper,  Vice  President,  Legal  and  Government  Affairs,  Association  of 
American  Publishers. 
Jerry  Berman,  Executive  Director,  Electronic  Frontier  Foundation. 

Prepared  Statement  of  Rhett  Dawson 

As  an  industry  association  comprised  solely  of  commercial  manufacturers  and  sup- 
pliers, the  Computer  and  Business  Equipment  Manufacturers  association 
("CBEMA")  has  long  recognized  the  need  for  streamlining  the  federal  procurement 
process,  and  has  consistently  advocated  the  adoption  of  market-tested  and  proven 
commercial  business  practices  to  accomplish  this  worthwhile  objective.  Accordingly, 
we  are  very  encouraged  by  the  progress  represented  by  S.  1587,  the  Federal  Acquisi- 
tion Streamlining  Act  of  1993.  As  commercial  information  technology  manufacturers 
and  suppliers,  CBEMA  firmly  believes  that,  with  a  few  key  changes,  this  legislation 
will  achieve  the  significant  reform  intended  by  its  sponsors,  and  thereby  help  the 
federal  government  to  work  better  and  cost  less. 
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CBEMA  represents  the  leading  U.S.  providers  of  commercial  information  tech- 
nology products  and  services,  and  is  uniquely  qualified  to  analyze  and  provide  ex- 
pert commentary  on  the  potential  impact  acquisition  reform  legislation  will  have  on 
the  nation's  commercial  high  technology  business  sector.  Our  members  had  com- 
bined sales  of  $270  billion  in  1992,  representing  over  4.5%  of  our  nation's  gross  na- 
tional product.  They  employ  more  than  1  million  people  in  the  U.S.,  and  are  respon- 
sible for  nearly  20%  of  all  U.S.  industrially  funded  research  and  development. 

THE  COMMERCIAL  INDUSTRY  PERSPECTIVE 

Each  year,  the  federal  government  purchases  tens  of  billions  of  dollars  worth  of 
goods  and  services  from  commercial  sources.  In  Fiscal  Year  1993,  the  government 
spent  an  estimated  $20  billion  on  commercial  information  technology  products  and 
services.  It  is  important  to  note,  however,  that  this  figure  represents  only  a  small 
percentage  of  this  industry's  total  annual  domestic  sales. 

The  rules  and  regulations  that  govern  how  tax  dollars  are  spent  have  a  significant 
impact  on  the  government's  ability  to  acquire  the  most  up-to-date  commercial  infor- 
mation technology,  and  particularly  on  the  continued  participation  of  a  broad  array 
of  innovative  commercial  firms  in  the  federal  marketplace.  Hence,  it  is  critical  to 
the  Administration's  technology  agenda — and  especially  to  the  development  of  a  uni- 
form, readily  accessible  "national  information  infrastructure" — that  the  government 
embrace  policies  that  encourage  commercial  industry  to  continue  and  expand  its 
interactions  with  federal  agencies. 

Greater  reliance  on  commercial  products  and  business  practices  would  enable  the 
federal  government  to  take  maximum  advantage  of  private  sector  research  and  de- 
velopment, to  more  fully  benefit  from  private  sector  high  technology  product  applica- 
tion investment  and  experience,  and  to  realize  greater  economic  benefits  from  the 
vigorous  competition  that  is  the  hallmark  of  the  commercial  marketplace.  Unfortu- 
nately, the  current  federal  acquisition  process  is  still  burdened  by  a  Cold  War-era 
procurement  "culture"  and  buying  rules  and  procedures  that  were  designed  to  facili- 
tate the  acquisition  of  weapons  systems  on  a  cost  and  fee  basis.  That  system's  cer- 
tification and  paperwork  requirements,  as  well  as  other  government-unique  rules 
and  regulations,  all  of  which  may  be  appropriate  for  cost-based  weapons  purchases, 
are  not  appropriate  for  commercial  products  and  services.  Rather,  they  increase  the 
cost  and  complexity  of  doing  business  with  the  federal  government,  and  ultimately, 
create  a  significant  barrier  to  greater  commercial  business  participation  in  the  fed- 
eral marketplace. 

"Commercial  products  and  services"  are  different  from  so-called  "milspeced"  or 
cost-based  products  and  services  (including  so-called  "nondevelopmental  items"), 
which  are  or  have  been  designed  and  built  at  taxpayer's  expense  to  conform  pre- 
cisely to  a  federal  agency's  specifications.  (Jovernment-unique  missions  often  require 
agencies  to  ask  industry  to  research,  design,  and  develop  totally  unique  products. 
In  order  to  safeguard  tax  dollars,  the  government  often  requires  the  offeror  to  reveal 
those  costs  directly  attributable  to  the  design  and  manufacture  of  the  product,  as 
well  as  indirect  costs,  such  as  overhead.  All  cost  data  submitted  by  the  offeror  is 
subject  to  government  audit.  In  contrast,  commercial  products  and  services  are  re- 
search and  developed  primarily  at  private  expense,  a  universe  of  customers  pur- 
chase them  "as  offered,"  and  their  prices  are  set  through  competition  with  other 
suppliers  in  the  commercial  marketplace.  Furthermore,  any  resulting  patents  and 
data  rights  are  the  property  of  the  developer,  and  benefit  him  by  license,  sale,  or 
cross-license,  or  by  continual,  residual  advantage  of  use  against  commercial  competi- 
tors. By  definition,  these  characteristics  establish  the  commerciality  of  such  prod- 
ucts. 

In  the  American  free  enterprise  system,  it  is  understood  and  readily  accepted  that 
the  interaction  of  all  factors  in  the  marketplace — including,  and  in  particular,  com- 
petition— establishes  the  fairness  and  reasonableness  of  prices  for  commercial  prod- 
ucts and  services.  Nevertheless,  buyers  (whether  business  or  government)  still  have 
an  obligation  to  ensure  they  are  spending  their  resources  wisely,  regardless  of 
whether  the  resource  being  expended  is  stockholder  equity  or  tax  dollars.  Numerous 
market  research  tools  (e.g.,  catalogs,  advertisements,  previous  buying  experience, 
databases,  etc.)  are  readily  available  and  utilized  in  the  commercial  marketplace  to 
help  determine  such  things  as  product  availability,  features,  performance  and  the 
range  of  asking  prices,  information  critical  to  making  sound  buying  decisions.  Unfor- 
tunately, federal  agencies  and  contract  personnel  rarely  avail  themselves  of  such 
common  resources. 

Despite  various  well-intended  attempts  to  revise  and  update  the  way  the  govern- 
ment buys  goods  and  services,  there  is  still  a  tendency  to  rely  or  fall  back  on  those 
procedures  and  methods  with  which  contract  personnel  are  most  familiar,  i.e.,  the 
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application  of  cost-based,  government-unique  rules  and  regulations  that  literally 
turn  the  commercial  buyer-seller  relationship  on  its  head,  forcing  the  seller  to 
"prove"  that  his  asking  price  is  fair  and  reasonable,  or  that  he  indeed  is  offering 
a  commercial  product  or  service.  In  our  view,  this  resistance  to  change  is  a  signifi- 
cant barrier  to  achieving  genuine  procurement  reform,  and  in  particular,  to  the  ex- 
panded utilization  of  commercial  technology  and  business  practices.  We  firmly  be- 
lieve that  nothing  short  of  specific  statutory  guidance  will  overcome  this  inertia. 

CBEMA  strongly  supports  the  separate  and  distinct  statutory  treatment  of  true 
commercial  products  and  services,  as  well  as  the  promulgation  of  separate  procure- 
ment rules  and  regulations  that  mirror  standard  commercial  business  practices. 
Those  rules  should  appropriately  recognize  the  federal  government's  limited  role  in 
the  dynamic,  highly-competitive  commercial  marketplace,  and  minimize  their  im- 
pact on  commercial  companies  that  also  sell  to  the  government. 

S.  1587 

S.  1587,  the  Federal  Acquisition  Streamlining  Act  of  1993,  provides  for  the  adop- 
tion of  many  commercial-like  business  practices,  and  if  enacted,  would  make  impor- 
tant changes  in  the  way  the  government  acquires  commercial  technology.  Unfortu- 
nately, however,  the  legislation  still  does  not  go  far  enough  to  insulate  commercial 
manufacturers  and  suppliers  from  burdensome,  government-unique  requirements, 
nor  does  it  fully  recognize  the  depth  and  breadth  of  products  and  services  available 
in  the  commercial  marketplace.  Moreover,  it  creates  a  new  burden  that  has  no  effec- 
tive parallel  nor  practical  use  in  commercial  practice,  namely,  a  three  year,  post- 
award  government  audit  right,  coupled  with  a  mandatory  price  reduction  provision. 

With  a  few  key  changes,  S.  1587  could  significantly  improve  the  way  the  federal 
government  acquires  goods  and  services,  and  would  create  greater  incentives  for  ex- 
panded commercial  business  participation  in  the  federal  marketplace.  Specifically, 
CBEMA  asks  the  committees  to  address  the  following  concerns: 

1.  THE  TRUTH  IN  NEGOTIATIONS  ACT 

In  its  report,  the  Department  of  Defense's  Advisory  Panel  on  Streamlining  and 
Codifying  Acquisition  Law  ("Section  800  Panel")  acknowledged  what  commercial 
suppliers  have  known  for  some  time,  that  "TINA,"  the  Truth  in  Negotiations  Act  (10 
U.S.C.  2306(a)),  is  the  single  greatest  impediment  to  federal  acquisition  of  commer- 
cial products  and  services.  When  Congress  drafted  and  passed  TINA,  it  recognized 
that  the  highly-competitive  nature  of  the  commercial  marketplace  would  ensure  that 
prices  for  commercial  products  and  services  would  be  "fair  and  reasonable,"  and 
therefore  it  would  be  unnecessary — indeed  burdensome — to  expect  commercial  sup- 
pliers to  collect  and  submit  "cost  or  pricing  data"  to  demonstrate  how  the  price  was 
determined.  Unfortunately,  during  the  subsequent  regulatory  implementation  of 
TINA,  equally  obtrusive  and  burdensome  data  submission  requirements  were  cre- 
ated in  order  for  a  supplier  to  "prove"  that  an  offered  product  or  service  was  truly 
commercial,  thereby  effectively  negating  the  commercial  exceptions  of  the  original 
law. 

Under  TINA,  non-competitive  procurement  actions  (e.g.,  contract  modifications) 
generally  require  contractors  to  provide  and  certify  to  extremely  detailed  informa- 
tion regarding  the  actual  costs  of  developing  and  manufacturing  their  products.  This 
"cost  or  pricing  data"  requirement  is  both  reasonable  and  appropriate  when  procur- 
ing government-unique  items  that  have  no  basis  in  the  commercial  marketplace  and 
where  a  competitive  price  analysis  is  not  practicable.  However,  such  intrusive  data 
requirements  are  neither  necessary  nor  reasonable  when  the  desired  products  are 
developed  at  private  expense  and  routinely  compete  in  the  vigorous  commercial  mar- 
ketplace, and  price  reasonableness  can  be  readily  established  with  simple  market 
analysis.  Moreover,  the  vast  majority  of  commercial  contractors  are  unable  to  pro- 
vide, much  less  certify  to,  such  specialized  data. 

Since  no  commercial  purchaser  would  abrogate  his  responsibility  for  independent 
market  analysis  and  demand  similar  information  on  prior  sales  to  other  customers, 
few  commercial  manufacturers  can  readily  provide  the  unique,  exhaustive  sales/pric- 
ing information  required  by  the  TINA  regulations.  Although  both  the  National  Per- 
formance Review  and  the  Section  800  Panel  recommended  greater  reliance  on  mar- 
ket analysis  and  an  expansion  of  the  commercial  products  exception  to  TINA,  S. 
1587  continues  to  ignore  market  analysis  and  perpetuates  government  reliance  upon 
extremely  burdensome  contractor  submittals. 

We  strongly  recommend  that  the  committee  amend  S.  1587  to  place  greater  em- 
phasis on  developing  and  utilizing  market  research  capabilities  within  the  federal 
government.  As  the  single  largest  buyer  of  information  technology,  the  federal  gov- 
ernment has  a  substantial  store  of  information  regarding  the  prices  it  has  paid  for 
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commercial  products  and  services.  Unfortunately,  unlike  all  commercial  customers, 
the  government  has  made  no  real  effort  to  collect  and  organize  that  information  into 
a  useful  and  easily-accessible  format.  The  government's  ability  to  conduct  effective 
market  research  could  be  vastly  simplified  and  enhanced  by  organizing  and  main- 
taining this  data  in  a  standardized,  government-wide  database.  Establishing  such 
a  database  would  curtail  the  government's  dependency  on  contractor  data  submis- 
sions and  paperwork  in  general,  and  reduce  the  non-value-added  administrative 
costs  typically  associated  with  selling  to  the  government.  The  resulting  "simplifica- 
tion" would  render  the  federal  marketplace  more  attractive  to  large  and  small  busi- 
nesses alike,  and  lead  to  even  greater  competition  for  government  contracts. 

Another  serious  data-related  concern  stems  from  Sec.  1204,  "Additional  Special 
Rules  for  Commercial  Items."  This  provision  further  abandons  standard  commercial 
practice  by  creating  a  post-award  price  adjustment  mechanism  for  perceived  defi- 
ciencies in  the  government-unique  data  submission.  Under  current  law,  a  contrac- 
tor's sales/pricing  submissions  in  support  of  the  commercial  product  exception  are 
evaluated  for  sufficiency  and  accuracy  before  the  contract  is  signed.  Frequently,  a 
contracting  officer  will  enlist  audit  assistance  in  making  this  determination.  S.  1587 
would  alter  this  practice  by  enabling  the  federal  government  to  extend  this  suffi- 
ciency/accuracy determination  for  up  to  three  years  after  award  of  a  contract,  there- 
by granting  the  government  an  unprecedented  post-award  audit  right  into  a  contrac- 
tor's commercial  operations.  It  is  difficult  to  conceive  of  a  greater  departure  from 
commercial  practice  or  a  greater  disincentive  to  participation  in  the  federal  market- 
place. 

2.  DEFINITION  AND  TREATMENT  OF  COMMERCIAL  ITEMS 

During  the  course  of  the  debate  on  federal  procurement  reform,  the  issue  of  how 
to  define  commercial  items  has  received  considerable  attention.  While  some  have  ad- 
vocated adopting  as  expansive  and  "inclusive"  a  definition  as  possible,  others  have 
taken  the  opposite  view,  arguing  that  a  tighter  definition  will  reduce  government 
exposure  to  the  uncertainties  and  fluctuations  of  the  commercial  marketplace.  Un- 
fortunately, a  very  basic  yet  essential  tenet  seems  to  have  been  overlooked  in  the 
process,  namely,  that  government  does  not  define  what  is  or  is  not  commercial,  the 
marketplace  does. 

In  the  commercial  marketplace,  it  is  widely  and  readily  understood  that  commer- 
cial products — i.e.,  "commercial  items" — include  both  tangible  items,  such  as  hard- 
ware and  software,  and  intangible  items,  i.e.,  services,  including  so-called  "stand 
alone"  services  not  directly  linked  to  a  particular  product  sale.  In  other  words,  a 
commercial  service  is  a  commercial  product.  A  broad  spectrum  of  American  indus- 
tries— high  technology,  "low"  technology,  consumer  products — are  expending  ever  in- 
creasing sums  of  capital  to  bring  to  market  competitively  price  tangible  and  intangi- 
ble products  in  the  form  of  components,  systems,  and  services  for  purchase  and 
lease.  Indeed,  "intangible"  products  constitute  one  of  the  fastest  growing  segments 
of  the  commercial  economy. 

In  its  definition  of  a  commercial  item,  S.  1587  only  includes  those  services  directly 
finked  to  a  product  acquisition,  such  as  installation,  trading  and  maintenance.  If  the 
federal  government  truly  desires  to  obtain  the  full  benefits  of  the  commercial  mar- 
ketplace, we  see  no  logical  reason  to  exclude  legitimate  commercial  services  that  are 
readily  available  and  purchased  in  the  commercial  arena. 

CBEMA  urges  the  committees  to  consider  substituting  a  commercial  item  defini- 
tion similar  to  Sec.  102  of  H.R.  3586,  The  Defense  Acquisition  Reform  Act,  intro- 
duced in  the  House  of  Representatives  by  Congressman  Jim  Bilbray  of  Nevada.  Of 
all  the  legislative  proposals  under  consideration,  only  the  Bilbray  definition  recog- 
nizes "stand-alone"  commercial  services  procured  "under  separate  contract,"  and  in 
so  doing,  accurately  reflects  actual  practice  in  the  commercial  marketplace.  Further- 
more, we  urge  you  to  add  a  reference  to  the  aforementioned  TINA  provisions  that 
directly  links  it  to  the  revised  commercial  item  definition  contained  in  Title  VIII  of 
the  bill.  This  will  add  much  needed  statutory  consistency  relative  to  the  acquisition 
of  commercial  items. 

3.  BUY  AMERICAN  ACT 

Over  the  years,  Congress  has  extended  numerous  government-unique  laws  to  fed- 
eral commercial  item  procurements.  This  has  created  significant  problems  for  com- 
mercial suppliers  who  wish  to  offer  their  products  and  services  to  the  government, 
since  such  requirements  are  totally  inconsistent  with  commercial  business  practice. 
Further  complications  arise  when  Congress  modifies  such  laws,  often  rendering 
them  inconsistent  with  other  statutes  and  regulations  or  creating  additional  audit 


231 

requirements  that  increase  the  necessity  of  collecting  even  more  government-unique 
data. 

CBEMA  believes  that  if  a  federal  law  does  not  apply  to  private  transactions  in 
the  commercial  marketplace,  it  should  also  not  apply  when  the  government  enters 
the  same  marketplace  as  a  buyer  of  commercial  goods  and  services.  In  other  words, 
commercial  manufacturers  should  be  able  to  sell  to  the  government  under  the  same 
terms  and  conditions  as  they  do  to  other  commercial  customers.  While  S.  1587  pro- 
vide some  relief  from  government-unique  requirements,  it  does  not  go  far  enough. 
The  Buy  American  Act  ("BAA"),  41  U.S.C.  10a,  et  seq.,  is  a  prime  example. 

For  procurement  not  covered  by  the  Trade  Agreements  Act  of  979  ("TAA"),  19 
U.S.C.  2501,  et  seq.,  a  provision  of  the  BAA  requires  that,  for  federal  procurements 
of  American-made  technology  under  a  certain  dollar  threshold,  a  "U.S.  end  product" 
must  contain  at  least  50  percent  U.S.  content  or  it  will  be  subject  to  an  evaluation 
penalty  differential  of  up  to  50  percent  of  the  original  asking  price. 

Commercial  product  development  is  planned  and  carried  out  with  minimal  regard 
to  the  source  of  components.  Information  technology  manufacturers  acquire  compo- 
nents and  peripherals  from  multiple  suppliers  throughout  the  world,  and  may 
change  their  sources  on  a  weekly  or  even  daily  basis.  By  and  large,  commercial  sup- 
pliers, many  of  whom  sell  less  than  10  percent  of  their  products  and  services  to  the 
government,  are  not  going  to  change  their  sourcing  requirements  simply  to  "pass" 
the  arbitrary  tests  imposed  by  the  BAA. 

Nevertheless,  if  they  do  choose  to  compete  for  federal  contracts,  they  have  to  es- 
tablish and  maintain  sophisticated  tracking  and  management  systems,  the  high  cost 
of  which  places  them  at  a  competitive  disadvantage  when  they  compete  internation- 
ally. Clearly,  any  test  requiring  restrictions  on  the  sourcing  of  components  and  man- 
ufacturing is  an  anachronism,  and  discourages  commercial  companies  from  selling 
to  the  federal  government. 

CBEMA  believes  that  commercial  products  should  be  exempt  from  the  BAA.  At 
a  minimum,  the  federal  government  should  be  consistent  and  adopt  a  single,  govern- 
ment-wide rule-of-origin,  namely,  "substantial  transformation,"  as  contained  in  the 
TAA  for  all  federal  acquisitions  of  commercial  off-the-shelf  technology,  regardless  of 
the  procuring  agency  or  whether  the  procurement  is  covered  under  the  BAA,  the 
TAA,  or  any  other  current  or  future  statute  or  agreement.  This  would  inject  much 
needed  consistency  into  the  process  and  remove  a  significant  disincentive  for  com- 
mercial companies.  CBEMA  would  be  pleased  to  work  with  the  committees  to  iden- 
tify the  most  effective  way  to  eliminate  this  and  other  similar,  unnecessary  burdens 
from  commercial  suppliers. 

4.  GOVERNMENT  OWNERSHIP  OF  COPYRIGHTS  FOR  SOFTWARE 

Our  final  area  of  concern  is  Title  V  of  S.1587,  which  deals  with  the  treatment  of 
intellectual  property.  We  are  concerned  that  the  potential  adverse  impact  of  certain 
provisions  within  this  title  will  not  receive  due  consideration  during  the  course  of 
committee  deliberations  on  what  clearly  is  the  proper  focus  of  this  legislation,  name- 
ly, federal  procurement  reform. 

For  nearly  a  century,  the  federal  government  has  been  prohibited  by  statute  from 
claiming  copyright  in  the  works  of  its  employees.  Several  times  in  the  past  few 
years,  Congress  has  had  under  consideration  and  decided  against  passing  legislation 
that  would  weaken  this  principle  (as  embodied  in  the  Copyright  Act,  17  U.S.C.  105, 
et  seq.).  Title  V  would  completely  reverse  this  policy  with  regard  to  one  of  the  most 
commercially  significant  categories  of  copyrighted  works:  computers  and  software. 

The  ban  on  federal  copyright  is  a  cornerstone  of  our  system  of  open  government, 
and  has  been  a  key  factor  in  the  development  of  the  world's  most  competitive  infor- 
mation industry.  The  policy  underlying  Sec.  105  applies  with  full  force  to  computer 
programs,  as  well  as  to  other  copyrightable  works.  Technology  is  blurring  the  line 
between  programs  and  data,  and  copyright  over  software  readily  translates  to  the 
ability  to  control  access  to  the  underlying  data.  Federal  copyright  would  give  the 
government  exclusive  control  over  such  access,  or  allow  it  to  license  access  to  private 
parties  on  an  exclusive  basis.  Either  scenario  is  antithetical  to  the  principle  of  pub- 
lic access  to  public  records. 

The  proposal  in  Sections  5001(a)  and  5004  to  make  the  federal  copyright  ban  to- 
tally inapplicable  to  all  computer  programs  is  unjustified  in  terms  of  either  procure- 
ment reform  or  technology  transfer.  Federal  copyright  ownership  could  bias  other- 
wise commercial  competitions  for  government  business,  creating  an  "advantage"  for 
the  government  or  a  government  employee,  who  may  feel  justified  or  inclined  to 
favor  the  government's  own  "off-spring."  Moreover,  studies  indicate  that  among  the 
many  serious  problems  plaguing  the  U.S.  technology  transfer  process,  the  public  do- 
main status  of  federally  created  software  is  insignificant. 
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These  are  just  a  few  of  many  possible  arguments  against  Title  V.  CBEMA  urges 
the  committees  to  remove  this  title  from  the  legislation.  We  would  be  happy  to  pro- 
vide you  with  greater  detail  regarding  our  concerns. 

CONCLUSION 

There  is  no  perfect  legislative  antidote  to  all  that  ails  the  government  procure- 
ment system,  so  it  does  not  make  much  sense  to  further  delay  long-overdue  reforms 
in  the  hope  that  one  may  someday  be  discovered.  Current  federal  procurement  rules 
and  regulations  have  been  built  up  over  a  significant  period  of  time,  and  it  will  re- 
quire an  equally  significant  and  persistent  concentration  of  effort  by  all  parties  to 
peel  away  the  myriad  unnecessary  layers. 

There  are  a  number  of  additional  improvements  to  S.  1587  that  CBEMA  could 
recommend  that  would  further  advance  the  common  goal  of  procurement  reform. 
Some  of  them  are  being  advocated  by  other  industry  groups,  and  we  have  no  quarrel 
with  their  efforts.  Nevertheless,  as  commercial  information  technology  manufactur- 
ers and  suppliers,  CBEMA  firmly  believes  that,  with  the  few  key  changes  we  have 
outlined  in  this  testimony,  this  legislation  will  indeed  significantly  improve  the  way 
the  federal  government  acquires  goods  and  services,  and  will  greatly  expand  com- 
mercial participation  in  the  federal  marketplace. 

Prepared  Statement  of  Merritt  Marquardt 

Mr.  Chairman  and  Members  of  the  Committee.  I  am  Merritt  Marquardt  of  3-M 
representing  a  consortium  of  large  commercial  companies  known  as  the  Integrated 
Dual-Use  Commercial  Companies  (IDCC).  I  want  to  thank  you  for  the  opportunity 
to  appear  here  today  and  to  discuss  Acquisition  Reform,  specifically  the  compelling 
need  for  enactment  of  a  comprehensive  statute  to  facilitate  the  government's  acqui- 
sition of  commercial  products. 

The  IDCC  believes  that  major  changes  in  the  Acquisition  process  are  essential  to 
enable  the  government  and  its  prime  contractors  to  purchase  commercial  items  from 
commercial  companies  without  the  existing  restrictions,  impediments  and  higher 
costs  that  currently  inhibit  or  preclude  such  transactions.  Members  of  IDCC  are 
Alcoa,  Corning,  Cummins  Engine,  Dow  Chemical,  Dow  Corning,  DuPont,  W.L.  Gore 
and  Associates,  Hoechst  Celanese,  Honeywell  and  3M.  Member  companies  employ 
approximately  450,000  people,  with  over  $100  billion  in  annual  sales  and  significant 
operations  in  4 1  states.  Accompanying  me  today  are  Frank  Abbott  of  DuPont  and 
Ward  Collins  of  Dow  Corning. 

The  federal  government  faces  an  unprecedented  challenge  and  opportunity  in  the 
marketplace  today  as  it  confronts  the  reality  of  declining  federal  procurement  budg- 
ets. In  the  past,  our  government  has  been  able  to  develop  unique  products  and  solu- 
tions for  its  requirements,  especially  in  defense.  This  has  spawned  a  separate  indus- 
try that  has  developed  policies,  procedures  and  practices  necessary  to  comply  with 
the  unique  requirements  of  its  major  customer.  However,  IDCC  member  companies 
are  primarily  in  the  commercial  market.  We  also  are  encountering  a  tremendous, 
continuing  challenge  in  our  marketplace;  to  preserve  capabilities  in  the  face  of  seri- 
ous, worldwide  competition.  Our  member  companies  are  meeting  this  challenge  by 
investing  heavily  in  research  and  development  (R&D)  and  becoming  more  stream- 
lined as  we  strive  for  continued  efficiencies,  increased  productivity,  higher  quality, 
competitive  prices  and  sustained  profitable  growth. 

IDCC  companies  do  relatively  little  direct  business  with  the  federal  government 
despite  the  fact  that  individually  its  members  are  usually  among  the  top  three 
worldwide  supplies  in  many  of  their  commercial  product  lines.  Specifically,  our 
members  do  less  than  10%  of  their  business  directly  with  the  government,  with 
most  in  the  2-3%  range.  The  potential  is  much  grater.  Frankly,  we  find  it  rather 
paradoxical  and  frustrating  that,  as  the  federal  government  expresses  strong  inter- 
est in  buying  more  commercial  product,  we  who  design,  develop  and  manufacture 
many  products  for  the  commercial  market,  have  great  difficulty  in  overcoming  the 
existing  barriers.  The  government  should  be  able  to  buy  our  products  and  our  mem- 
bers should  be  able  to  sell  to  the  government  with  procedures  similar  to  those  that 
are  successful  in  the  commercial  marketplace. 

IDCC  members  are  often  not  able  to  participate  cost  effectively  in  government 
procurement  because  of  unique  government  administrative  requirements,  many  of 
them  legislated.  In  doing  business  with  the  government,  we  are  often  required  to 
account  for  our  costs  and  to  certify  the  data  as  through  we  produced  sole  source 
products  uniquely  developed  for  the  government  customer.  In  addition,  we  are  often 
asked  to  relinquish  intellectual  property  and  data  rights  on  products  which  we  have 
developed  at  our  expense.  In  each  of  these  cases,  if  we  were  to  change  our  account- 
ing systems  and  share  our  technical  data,  we  would  add  significant  costs  to  our  com- 
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mercial  products  thus  becoming  less  competitive  in  the  marketplace  or  we  would  be 
giving  away  our  technological  advantages  gained  at  our  expense.  IDCC  member 
companies  cannot  afford  to  change  their  commercial  practices  to  accommodate  the 
unique  government  market  and  remain  successful. 

Over  the  past  several  year,  we  have  been  encouraged  that  a  serious  effort  is  being 
made  to  eliminate  barriers  to  the  federal  government's  procurement  of  commercial 
products.  The  Congressional  mandate  to  the  Section  800  panel  provided  a  timely  im- 
petus to  develop  carefully  considered  recommendations  to  change  how  the  Depart- 
ment of  Defense  buys  its  R&D,  products  and  services.  The  reforms  recommended  in 
the  Section  800  report  are  a  good  start  in  removing  the  barriers  to  efficient  federal 
procurement.  It  is  not  enough  that  we  incrementally  lower  the  barriers.  There  must 
be  fundamental  changes  legislated  to  promote  the  use  of  commercial  products.  For 
example,  we  support  the  provisions  in  S.  1587  that  eliminate  the  requirement  to 
submit  certified  cost  and  pricing  data  if  the  procurement  is  not  expected  to  exceed 
$500,000.  However,  it  must  be  recognized  that  commercial  companies  cannot  comply 
with  the  requirement  to  submit  certified  cost  and  pricing  data  under  the  Truth  in 
Negotiations  Act  at  procurement  values  over  $500,000  without  making  expensive  ac- 
counting system  changes  to  address  these  unique  government  requirements.  Such 
changes  would  significantly  increase  the  cost  of  our  commercial  products  making  us 
much  less  competitive  in  the  world  marketplace.  We  cannot  subsidize  the  govern- 
ment requirements  without  diminishing  our  international  competitiveness. 

Commercial  companies  develop  internal  processes  and  procedures  which  comply 
with  generally  accepted  accounting  principles  and  provide  their  leadership  and  man- 
agement with  the  information  necessary  to  remain  world  class  commercial  competi- 
tors. These  market  processes  and  procedures  provide  the  controls  by  which  the  com- 
panies manage.  They  are  unique  to  each  company,  its  product  lines  or  in  some  cases 
its  profit  centers,  plants  and  individual  business  units.  Their  common  characteristic 
is  that  they  successfully  provide  assurance  that  high  quality  products  are  produced 
as  efficiently  as  possible  and  brought  to  the  market  as  rapidly  as  possible. 

As  Congress  considers  "Acquisition  Reform",  a  major  thrust  should  be  to  provide 
a  government  procurement  agencies  and  commercial  companies  an  opportunity  to 
truly  achieve  dual-use.  Law  and  regulations  must  be  changed  with  the  goal  of  ena- 
bling all  federal  agencies  to  buy  products  produced  by  a  predominantly  commercial 
company  at  the  fair  prices  they  are  offered  on  the  commercial  market.  Several  stud- 
ies have  documented  that  current  unique  government  requirements  cost  the  tax- 
payer a  30%  premium  for  essentially  the  same  items  sold  commercially.  In  some 
cases,  IDCC  members  have  not  been  able  to  sell  their  products  to  the  government 
at  all — unless  they  were  willing  to  change  accounting  procedures,  to  give  up  intellec- 
tual property  or  data  rights,  or  to  agree  to  clauses  and  provisions  in  contracts  that 
are  inconsistent  with  commercial  practices.  These  issues  often  cannot  be  overcome 
in  today's  government  statutory  and  regulatory  environment.  The  federal  govern- 
ment and  our  member  companies  both  lose  under  these  circumstances. 

IDCC  companies  design,  develop  and  produce  commercial  products  from  office 
supplies  to  advanced  high  performance  materials.  For  efficient  government  acquisi- 
tion of  R&D,  services  or  products  from  our  commercial  facilities,  the  impact  of  addi- 
tive or  unique  customer  requirements  should  not  be  minimized.  Additional  burdens 
in  our  commercial  practices  increase  product  costs.  Under  cost  circumstances,  these 
costs  are  not  acceptable  to  either  the  company  or  the  government.  Segregation  of 
government  business  from  our  commercial  business,  even  where  it  is  possible,  in- 
creases costs  substantially.  We  believe  that  the  committee  should  consider  develop- 
ing a  statutory  definition  of  a  "commercial  company  or  entity",  that  would  allow 
statutes  to  be  tailored  company  by  company  rather  than  contract  by  contract.  While 
we  recognize  the  difficulty  in  defining  a  commercial  company  or  entity,  we  would 
offer  the  following: 

A  commercial  entity  is  one  that  uses  the  same  integrated  facility  and 
work  force  for  its  operations  regardless  of  customer.  The  products  it  devel- 
ops and  manufactures  are  primarily  intended  for  the  commercial  market  in 
accordance  with  the  commercial  product  definition. 

A  commercial  company  definition  would  be  of  great  assistance  in  creating  the  nec- 
essary cultural  change  to  promote  the  acquisition  of  commercial  products. 

As  major  taxpayers  and  job  creators,  we  believe  that  increased  use  of  commercial 
products  and  dual-use  technologies  should  be  aggressively  implemented  with  ena- 
bling legislation  that  effectively  removes  the  barriers.  In  our  judgment,  the  R&D 
performed  at  our  member  companies  and  products  produced  by  our  members,  should 
require  no  more  documentation  than  is  customary  in  the  commercial  market.  The 
competitive  pressures  of  the  marketplace  will  ensure  that  the  government  achieves 
fair  and  reasonable  prices. 
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The  primary  barriers  which  restrict  the  sale  and  government  use  of  commercial 
products  are: 

The  Truth  in  Negotiations  Act  requiring  the  submission  of  certified  cost  and  pric- 
ing data,  with  which  a  commercial  company  cannot  efficiently  comply  and  remain 
competitive  in  a  market  governed  by  generally  accepted  accounting  principles 
(GAAP).  A  commercial  operation  normally  collects  data  that  is  relevant  to  assessing 
total  operating  costs  and  revenues.  Commercial  companies  do  not  routinely  collect 
or  average  costs  by  individual  contracts,  which  the  government  currently  requires. 
This  was  clearly  acknowledged  by  the  Section  800  panel  which  stated  in  its  report: 
"Commercial  companies  accounting  systems  do  not  normally  produce  the  detailed 
cost  and  price  data  required  under  TINA  and  do  not  segregate  or  record  costs  ac- 
cording to  government  cost  principles." 

Cost  Accounting  Standards  regulations  which  create  substantial  administrative 
burdens  and  require  changes  to  accounting  systems,  increasing  the  costs  of  products 
for  no  commercial  advantage  or  product  improvement,  and  which  reduce  a  compa- 
ny's ability  to  react  to  changing  market  conditions  by  imposing  rigid  requirements. 

The  failure  to  accept  that  products  developed  or  produced  at  a  commercial  plant 
following  commercial  practices  will  be  priced  fairly,  even  though  cost  and  pricing 
data  cannot  be  provided.  Pre-award  efforts  in  market  research  and  obtaining  pricing 
information  from  companies  to  support  prices  should  normally  be  adequate.  Price 
reductions  after  contract  award  and  audits  are  not  consistent  with  commercial  prac- 
tices. We  believe  that  the  forces  of  the  commercial  marketplace  can  be  relied  upon 
as  much  by  the  U.S.  government  as  they  are  by  other  major  buyers. 

The  failure  to  adequately  define  a  commercial  product  so  that  the  government  can 
benefit  from  purchasing  commercial  items  early  in  the  product  life  cycle.  The  gov- 
ernment should  be  able  to  buy  as  an  early  or  first  customer  without  a  commercial 
company  having  to  demonstrate  substantial  past  sales  to  the  general  public  or  in 
the  absence  of  substantial  sales  to  provide  certified  cost  or  pricing  data  or  to  be  sub- 
ject to  future  audits. 

While  S1587  addresses  some  of  the  problems  relating  to  commercial  products,  we 
believe  that  more  remedial  and  extensive  changes  are  necessary.  We  strongly  rec- 
ommend the  following  actions  to  eliminate  the  barriers  which  restrict  the  sale  of 
commercial  products  to  satisfy  government  requirements: 

1.  Adoption  of  the  exception  language  for  10  USC  2306A  as  recommended  by  the 
Section  800  panel  concerning  the  issue  of  certified  cost  and  pricing  data.  This  lan- 
guage can  be  found  in  Volume  I,  pages  1-141  through  1-147  of  the  Section  800 
Panel  report. 

2.  The  definition  of  a  "commercial  item"  as  again  recommended  by  the  Section  800 
panel  for  10  USC  2302  would  greatly  improve  the  ability  for  commercial  companies 
to  offer  newly  developed  products  to  the  government  without  assuming  additional 
risks  or  administrative  requirements.  This  recommended  definition  can  be  found  in 
the  panel's  report,  Volume  8,  pages  8-50  through  8-51. 

3.  Finally,  we  believe  that  commercial  entities  should  be  specifically  exempt  from 
the  Cost  Accounting  Standards.  While  CAS  may  have  a  role  to  play  in  the  govern- 
ance of  industrial  entities  that  have  been  fashioned  to  meet  the  needs  and  require- 
ments of  the  federal  government  as  a  major  customer,  they  are  in  expensive  and 
counter  productive  requirement  when  applied  to  commercial  companies. 

In  summary,  current  government-imposed  acquisition  and  accounting  practices 
isolates  predominantly  government  contractors,  especially  the  defense  industry, 
from  the  rest  of  the  economy.  The  requirements  often  force  companies  to  separate 
government  and  commercial  work.  As  predominantly  commercial  companies,  IDCC 
members  cannot  efficiently  make  this  separation.  The  added  costs  of  doing  business 
with  the  government  must  be  borne  ultimately  by  customers,  both  commercial  and 
government.  We  believe  this  situation  can  and  should  be  rectified.  In  our  opinion, 
there  are  no  economic  or  public  interest  reasons  not  to  eliminate  the  current  bar- 
riers. On  the  contrary,  both  the  government  and  U.S.  industry  will  benefit. 

Thank  you  again  for  the  opportunity  to  present  our  views.  Mr.  Abbott,  Mr.  Collins 
and  I  would  be  pleased  to  answer  any  questions  you  may  have.  Also,  I  offer  the  re- 
sources of  IDCC  to  work  with  the  members  of  the  committee  and  your  staffs  in 
order  to  craft  appropriate  language  that  would  accomplish  our  mutual  goal  of  im- 
proving the  government  acquisition  process. 
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QUESTIONS  FOR  THE  RECORD 

Senate  Armed  Services  Committee 

Senate  Governmental  Affairs  Committee 

Joint  Hearing  on  Acquisition  Reform,  February  24,  1994 

question  number  1 — nondevelopmental  item  preference 

Chairman  Glenn.  My  understanding  is  that  nondevelopmental  items  (NDIs)  in- 
clude those  items  that  have  been  sold  only  to  the  government.  S.  1587  provides 
some  preferences  for  NDIs.  Because  some  of  these  items  might  not  carry  the  bene- 
fits of  actual  commercial  items,  I  have  two  questions: 

a.  Is  it  appropriate  to  grant  preference  to  such  items  in  view  of  the  fact  that  they 
have  not  found  acceptance  in  the  commercial  marketplace? 

b.  In  light  of  the  absence  of  commercial  marketplace  acceptance  of  NDIs,  should 
we  be  sunsetting  the  preference  of  these  items  to  encourage  the  integration  of  these 
suppliers  into  the  commercial  market? 

Mr.  Deutch.  In  response  to  (a),  the  Administration  supports  separate  definitions 
of  commercial  items  and  nondevelopmental  items  and  a  clear,  statutory  preference 
for  the  acquisition  of  commercial  items  over  nondevelopmental  ones.  Absent  this  pri- 
ority, nondevelopmental,  "government  specification"  items  will  continue  to  be  uti- 
lized where  a  commercial  item  could  meet  the  procurement  requirements.  Mainte- 
nance of  the  status  quo  in  this  area  will  inhibit  integration  of  the  civilian  and  mili- 
tary sectors  of  the  economy  necessary  to  achieve  a  robust  national  technology  and 
industrial  base  and  prevent  the  acquisition  of  advance  state-of-the-art  commercial 
technologies. 

In  response  to  (b),  the  Administration  recognizes  that  businesses  supplying  gov- 
ernment-unique items  may  be  disadvantaged  by  DOD's  new  preference  for  commer- 
cial items.  Accordingly,  nondevelopmental  and  existing  sources  of  supply  should  be 
afforded  a  five  year  transition  period  within  which  they  may  compete  on  an  equal 
basis  with  commercial  items.  This  transition  period  will  provide  these  NDI  and  ex- 
isting sources  with  an  opportunity  to  develop  commercial  markets,  further  enhanc- 
ing civil/military  integration. 

QUESTION  NUMBER  2 — FAIR  AND  REASONABLE  PRICING  OF  COMMERCIAL  ITEMS 

Chairman  Glenn.  S.  1587  expands  the  definition  of  "commercial  item"  to  include 
leading  edge  technologies  and  commercial-type  product  modifications.  Some  have 
said  this  expansion  puts  the  government  at  risk  because  full  market  forces  have  not 
yet  affected  the  price  of  these  items.  How  would  you  propose  that  we  ensure  the 
government  is  getting  fair  and  reasonable  prices? 

Mr.  Deutch.  The  Administration  proposed  a  section,  in  the  new  section,  in  the 
new  Title  10  and  41  chapters  governing  purchases  of  commercial  items  and  compo- 
nents, to  provide  authority  for  pricing  commercial  items  and  components  in  a  com- 
mercial manner.  The  approach  contained  in  the  proposed  new  section  would  break 
out  the  concept  of  fair  and  reasonable  pricing  as  part  of  the  Truth  In  Negotiations 
Act  as  follows:  (1)  when  there  is  adequate  price  competition  or  when  the  price  is 
based  on  prices  of  items  sold  in  sufficient  quantities  to  the  general  public  to  estab- 
lish a  market  price — presume  the  price  is  fair  and  reasonable;  or  (2)  when  the  above 
does  not  apply  because  the  item  is  no  longer  sold  in  sufficient  quantities,  has  not 
yet  been  sold  in  sufficient  quantities,  for  any  other  reason,  for  contract  modifica- 
tions, or  when  pricing  a  modification  to  a  commercial  item — use  price  analysis  to 
determine  if  the  price  is  fair  and  reasonable.  The  contracting  officer  may  request 
data  from  an  offeror  to  demonstrate  the  price  of  an  item  is  fair  and  reasonable.  For 
example,  an  offeror  may  be  providing  a  unique  military  heavy  utility  truck  that 
would  not  be  sold  commercially,  but  is  susceptible  to  a  determination  that  the  price 
is  fair  and  reasonable.  If  the  fairness  and  reasonableness  of  price  cannot  be  deter- 
mined under  the  above  structure,  the  contracting  officer  may  then  obtain  cost  or 
pricing  data  under  10  U.S.C.  2306a. 

QUESTION  NUMBER  3^3IMPLIFIED  ACQUISITION  THRESHOLD 

Chairman  Glenn.  S.  1587  raises  the  small  purchase  threshold  from  $25,000  to 
$100,000,  and  it  increases  the  small  business  reservation  to  the  new  threshold.  For 
purchases  below  the  new  threshold,  agencies  are  envisioned  to  use  simplified  proce- 
dures to  publicize  contracting  opportunities,  receive  and  consider  offers,  and  award 
contracts.  If  Congress  provides  you  with  these  authorities: 
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a.  Do  you  have  a  business  strategy  for  implementing  them;  if  not,  what  would  be 
the  key  elements  of  such  a  strategy? 

b.  How  would  you  measure:  (1)  whether,  from  a  buyer's  perspective,  the  buying 
process  has  been  improved;  and  (2)  the  impact  on  the  small  business  participation 
under  the  new  threshold? 

Mr.  Deutch.  In  response  to  (a),  the  normal  strategy  for  implementing  changes 
such  as  the  proposed  increase  to  the  small  purchase  threshold  would  be  to  develop 
and  promulgate  necessary  regulatory  changes  through  the  Federal  Acquisition  Reg- 
ulatory System  and  to  ensure  that  both  government  purchasing  personnel  and  our 
vendors  (particularly  small  businesses)  are  well  informed  of  the  changes,  prior  to 
their  going  into  effect.  Another  aspect  of  this  is  the  on-going  implementation  of  the 
Electronic  Commerce/Electronic  Data  Inerchange  (EC/EDI)  capability  within  DOD. 
This  capability  will  become  effective  on  an  activity  by  activity  basis  and  will  permit 
vendors  to:  obtain  information  on  pending  solicitations,  obtain  copies  of  solicitations, 
submit  offers,  and  receive  awards  on-line  greatly  improving  the  current  paper  proc- 
ess. EC/EDI  will  become  the  preferred  means  for  soliciting  and  awarding  purchases 
under  the  new  threshold. 

In  response  to  (b),  from  the  contracting  community's  perspective,  the  effectiveness 
of  the  new  threshold  can  be  measured  by  consideration  of  factors  such  as:  the  aver- 
age number  of  requisitions  being  processed  by  individual  buyers,  the  trend  in  pro- 
curement administrative  lead-time,  and  increases/reductions  in  procurements  on- 
hand  as  compared  to  the  current  paper  process.  The  impact  on  small  business  can 
be  measured  by  the  actions  and  dollars  awarded  to  small  business  firms  below  the 
threshold  and  the  percentage  that  those  dollars  and  actions  represent  of  all  actions 
awarded  using  small  purchase  procedures. 

QUESTION  NUMBER  4 — ONE  FACE  TO  INDUSTRY  UNDER  SIMPLIFIED  ACQUISITION 

Chairman  Glenn.  DOD  has  stated  that  it  will  present  "one  face  to  industry"  when 
making  small  purchases  through  electronic  means,  yet  DOD's  plan  is  to  utilize  sev- 
eral electronic  commerce  systems  in  the  Military  Departments  and  the  Defense  Lo- 
gistics Agency. 

a.  Please  explain  how  DOD  will  go  about  presenting  "one  face  to  industry". 

b.  How  are  DOD's  efforts  in  this  area  being  coordinated  through  OFPP? 

Mr.  Deutch.  In  response  to  (a),  the  DOD  process  action  team  (PAT)  that  was  es- 
tablished in  July  1993  to  review  DOD  EC/EDI  capability,  considered  all  of  the  solu- 
tions available  within  DOD,  established  functional  EC/EDI  business  principles  and 
recommended  a  course  of  action  for  the  next  two  years  that  would  minimize  the  loss 
of  existing  EC  efforts.  Although  it  is  true  that  we  chose  to  build  upon  the  existing 
electronic  commerce  systems  that  are  being  used  in  the  Military  Departments  and 
Defense  Agencies,  this  will  have  no  impact  on  the  information,  its  form,  or  the  abil- 
ity of  a  vendor  to  obtain  it  through  a  single  point  of  entry  into  the  EC/EDI  system. 
The  information  provided  to  procurement  offices  by  the  individual  EC  systems  is 
translated  at  the  buying  offices  and  conformed  to  a  standard  request  for  proposal 
transaction  set.  This  in  turn  is  transmitted  to  the  "HUBs"  (major  electronic  systems 
that  collect  information  including  solicitations  from  the  buying  offices).  The  HUBs 
make  the  information  available  to  Value  Added  Networks  (commercial  organiza- 
tions) that  screen  the  data  and  make  it  available  to  their  customers  (Vendors)  in 
accordance  with  direction/guidance  provided  by  the  vendors.  In  this  manner,  ven- 
dors will  be  able  to  obtain  whatever  information  they  desire  on  all  purchases  that 
are  in  the  system  and  solicitations,  essentially,  will  look  alike.  The  terminology  "one 
face  to  industry"  also  includes  the  concepts:  single  location  and  registration  to  do 
business  with  the  government;  standard  electronic  acquisition  transaction  sets  for 
the  receipt  and  transmission  of  contracting  information;  a  standard  trading  partner 
agreement;  a  standard  value  added  network  (VAN);  and  a  consistent  outreach  pro- 
gram to  industry. 

In  response  to  (b),  DOD's  plan  for  implementation  of  an  EC/EDI  system  are  con- 
tained in  the  report  of  the  EC/EDI  Process  Action  Team  (dated  December  20,  1993). 
This  report  was  made  available  to  both  OFPP  and  the  Federal  EC/EDI  Implementa- 
tion Team  that  was  formed  to  fulfill  the  requirements  of  the  Presidential  Memoran- 
dum of  October  26,  1993.  The  Federal  Team  is  operating  under  the  co-chair  of  DOD 
and  GSA  and  reports  to  the  Administrator,  OFPP.  It  is  located  in  DOD  office  space 
in  close  proximity  to  the  DOD  implementation  team.  Their  efforts  have  been  facili- 
tated by  DOD's  previous  experiences  in  EC/EDI,  and  the  corrective  actions  recently 
undertaken.  As  a  result,  it  appears  that  the  Federal  solutions  will  be  very  compat- 
ible with  DOD's  and  that  the  whole  Federal  Government  will  present  a  more  coher- 
ent approach  to  all  of  its  vendors  than  has  been  the  case  in  the  past. 
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QUESTION  NUMBER  5 — TAC-4 

Chairman  Glenn.  After  extensive  study,  I  released  a  GAO  report  on  the  Navy's 
TAC-4  acquisition.  The  review  of  this  acquisition  was  motivated  by  concern  for  the 
integrity  of  the  procurement  process;  the  needs  of  the  Navy,  DOD  and  civilian  agen- 
cies; and  the  sheer  size  and  scope  of  the  procurement  which  signaled  something  out- 
side the  ordinary.  GAO  concluded  much  was  amiss. 

The  TAC-4  acquisition,  which  was  to  provide  nearly  40,000  diverse  tactical  and 
non-tactical  systems  for  the  Navy,  other  DOD  agencies,  and  civilian  agencies,  was 
flawed  generally  because  the  Navy,  among  other  things,  failed  to:  Analyze  all  fea- 
sible alternatives;  complete  a  cost  analysis;  justify  combining  tactical  and  non-tac- 
tical requirements,  Navy  and  other  service  needs,  and  Navy  and  civilian  needs; 
identify  accurately  the  number  of  systems  needed  (putting  in  question,  among  other 
things,  the  delegation  of  procurement  authority  the  Navy  received  from  GSA  for  this 
acquisition);  define  the  standard  for  tactical  applications  throughout  the  services 
and  identify  how  that  standard  will  be  integrated  with  the  Global  Command  and 
Communications  System;  and  issue  a  solicitation  which  sets  forth  accurately  the 
Navy's  express  requirements  for  system  compatibility. 

Moreover,  GAO  expressed  concerns  regarding  the  management  and  control  of  any 
contract  awarded  pursuant  to  the  TAC-4  solicitation  as  currently  configured  given 
the  absence  of  any  provision  for  central  management  of  the  ordering  process  by  the 
Navy.  In  addition,  although  some  have  noted  that  the  risk  associated  with  this  pro- 
curement is  minimized  via  the  IDIQ  process  at  a  relatively  small  $3  million,  this 
amount  heightens  sensitivity  to  concerns  regarding  planning. 

Indeed,  the  delegation  of  procurement  authority  is  somewhere  between  $1.3-1.5 
billion  (a  request  was  pending  for  $1.8  billion).  Such  a  disparity  between  contract 
minimums  and  delegation  amounts  certainly  could  indicate  that  the  government  in- 
tends to  retain  a  leverage  "stick"  over  the  vendor/awardee.  But,  the  government's 
vision,  then,  focuses  on  a  long-term  commitment,  necessitating  a  more  significant 
definization  of  requirements  than  has  taken  place.  Indeed,  Navy  officials  have  indi- 
cated already  that  the  numbers  are  soft  here.  In  the  alternative,  the  disparity  be- 
tween stated  minimums  and  the  delegation  amount  could  manifest  simply  a  poor 
assessment  of  requirements. 

From  the  comments  of  officials  in  discussions  with  my  staff,  is  appears  that  the 
Navy  and  DOD  appreciate  the  gravity  of  these  concerns,  and  that  the  Navy  is  con- 
ducting a  "top  down"  review  of  the  TAC-4  acquisition  to  address  all  of  the  concerns 
raised.  I  am  encouraged  that  these  matters  can  be  resolved  so  that  the  actual  needs 
of  the  Navy  can  be  acquired  in  a  reasonable  manner  consistent  with  applicable  pro- 
curement laws,  regulations  and  practices,  with  due  consideration  for  reasonable 
oversight  and  management  control. 

In  light  of  concerns  expressed,  I  have  some  clarifying  questions: 

Do  you  believe  it  is  the  Navy's  statutory  mandate  or  responsibility  to  construct 
and  manage  the  acquisition  of  automatic  data  processing  equipment  (ADPE)  for  all 
agencies,  defense  and  civilian? 

Mr.  Deutch.  No,  under  the  Brooks  Act,  40  U.S.C.  sec  759,  only  the  General  Serv- 
ices Administrator  has  the  authority  for  acquisition  of  ADPE.  However,  when  the 
General  Services  Administration  (GSA)  delegates  to  the  Department  of  the  Navy 
some  portion  of  its  exclusive  ADPE  acquisition  authority,  it  is  our  policy  to  cooper- 
ate with  GSA  to  the  maximum  extent  possible  in  regards  to  the  proposed  acquisi- 
tion. 

QUESTION  NUMBER  6 — TAC-4 

Chairman  Glenn.  May  the  authority  conferred  on  the  Administrator  of  General 
Services  pursuant  of  40  USC  759  be  construed  as  to  impair  or  interfere  with  the 
determination  by  agencies  of  their  individual  ADPE  requirements,  including  the  de- 
velopment of  specifications  for  the  selection  of  the  types  and  configurations  of  equip- 
ment needed? 

Mr.  Deutch.  The  Brooks  Act  provides  that  the  "authority  so  conferred  upon  the 
Administrator  shall  not  be  so  construed  as  to  impair  or  interfere  with  the  deter- 
mination by  agencies  of  their  individual  automatic  data  processing  equipment  re- 
quirements, including  the  development  of  specifications  for  and  the  selection  of  the 
types  and  configuration  of  equipment  needed".  It  is  our  policy  to  work,  in  a  coopera- 
tive manner  with  GSA,  such  that  our  ADPE  specifications  and  stated  requirements 
are  in  accordance  with  fair  and  equitable  acquisition  practices. 
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QUESTION  NUMBER  7— TAC-4 

Chairman  Glenn.  May  the  authority  conferred  on  the  Administrator  of  General 
Services  pursuant  to  40  USC  759  be  construed  to  interfere  with,  or  attempt  to  con- 
trol in  any  way,  the  use  made  of  ADPE  or  components  thereof  by  any  agency? 

Mr.  Deutch.  As  noted  in  my  answer  to  question  number  6,  the  Brooks  Act  pro- 
vides that  the  "Administrator  shall  not  interfere  with,  or  attempt  to  control  in  any 
way,  the  use  made  of  automatic  data  processing  equipment  or  components  thereof 
by  any  agency." 

QUESTION  NUMBER  8— TAC-4 

Chairman  Glenn.  Was  the  inclusion  in  the  TAC-4  acquisition  of  authority  for  ci- 
vilian agencies  to  purchase  from  any  awarded  contract  originally  in  the  Navy's  re- 
quest for  a  Delegation  of  Procurement  Authority  from  GSA? 

Mr.  Deutch.  The  Navy  did  not  request  the  inclusion  of  the  civilian  agencies;  how- 
ever, GSA  had  advised  the  Navy  prior  to  submission  of  its  Agency  Procurement  Re- 
quest (APR)  that  GSA  would  set  aside  a  percentage  of  the  DPA  amount  for  civilian 
use.  Accordingly,  the  Navy  APR  reflected  this  percentage. 

QUESTION  NUMBER  9 — TAC-4 

Chairman  Glenn.  In  light  of  the  fact  that  agencies  originally  anticipated  to  pur- 
chase from  a  contract  awarded  pursuant  to  the  TAC-4  acquisition  have  significantly 
reduced  their  projected  requirements,  do  you  agree  that  the  original  TAC-4  esti- 
mates may  have  been  somewhat  overstated? 

Mr.  Deutch.  Yes,  but  not  intentionally.  Developments  in  Force  Restructuring, 
Base  Realignment  decisions,  and  other  budget  and  program  decisions  could  and  did 
impact  on  the  original  estimates  over  the  time  period  in  question.  Since  the  Delega- 
tion of  Procurement  Authority  granted  to  the  Navy  under  the  Trailboss  Program 
provides  for  continuous  refinement  of  previously  submitted  documentation,  the  GSA 
and  the  Navy  agreed  that  a  final  estimate  would  be  submitted  prior  to  issuance  of 
a  final  Delegation  of  Procurement  Authority  and  receipt  of  proposals  from  industry. 
Under  both  that  agreement,  and  as  a  result  of  the  GAO  report,  in  December  1993 
the  Navy  commenced  a  final  review  of  estimated  quantities  with  those  organizations 
that  had  previously  identified  TAC-4  requirements.  The  final  requirements  valida- 
tion determined  that  the  maximum  estimated  quantities  has  decreased. 

On  16  March  1994,  an  amended  Agency  Procurement  Request  was  submitted  to 
the  General  Services  Administration  for  review  and  subsequent  approval  of  the  re- 
vised quantities  and  costs  associated  with  TAC-4.  On  23  March  1994,  the  revised 
Delegation  of  Procurement  Authority  (GSA  Case  Number  KMA-94-0094(D))  was  is- 
sued by  GSA  for  the  TAC-4  Contract. 

QUESTION  NUMBER  10— CONSIDERATION  OF  ELECTRONIC  COMMERCE  SOLUTIONS 

Chairman  Glenn.  In  addition  to  the  above  questions,  you  agreed  to  provide  for 
the  record  information  on  how  DOD  will  ensure  that  all  solutions  to  the  electronic 
commerce  initiatives  are  given  adequate  consideration  (i.e.,  the  decentralized  system 
and  the  "megacenters"  run  by  the  Defense  Information  Systems  Agency). 

Mr.  Deutch.  DOD  has  been  criticized  for  failing  to  develop  a  standardized  ap- 
proach to  EC  implementation  since  DOD  components  were  independently  developing 
EC  projects  to  address  their  unique  contracting  situations.  While  achieving  some 
local  benefits,  this  resulted  in  a  proliferation  of  nonstandard  systems.  These  unique 
systems  create  problems  for  DOD  procurement  operations.  Vendors  who  submitted 
quotations  through  an  EC  system  in  use  in  one  department,  agency,  or  activity, 
were  frequently  unable  to  use  the  same  software  to  do  business  with  another  DOD 
organization.  In  addition,  implementation  of  an  EC/EDI  capability  to  improve  the 
performance  of  DOD's  small  purchase  capability  appeared  to  be  lagging.  This  led  to 
the  establishment  of  a  Process  Action  Team  by  the  Deputy  Under  Secretary  of  De- 
fense (Acquisition  Reform)  in  July  1993  and  influenced  the  decision  making  process. 
Among  other  things,  it  was  determined  that  a  DOD-wide  EC/EDI  capability  should 
be  developed  that  would  build  upon  existing  EC  capabilities  in  the  Department. 
Further,  this  EC/EDI  capability  was  to  establish  a  single  face  to  industry  by  allow- 
ing vendors  to  use  commercial  software  and  hardware  to:  obtain  information  on 
pending  DOD  small  purchases,  obtain  copies  of  all  small  purchase  solicitations,  sub- 
mit quotations,  and  receive  awards  through  a  single  point  of  entry  into  the  system. 
Systems  that  existed  within  the  Department  were  reviewed  as  were  the  systems 
that  were  in  use  in  the  private  sector  with  the  overall  objectives  in  mind  as  well 
as  relative  cost  and  maintainability.  The  report  of  the  PAT  team  recommended  the 
establishment  of  a  standard  EC/EDI  capability  that  was  based  on  use  of  the  DISA 
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"megacenters"  as  the  best  means  to  facilitate  achievement  of  the  desired  objectives 
particularly  that  of  providing  a  single  point  of  entry  into  the  system  through  which 
vendors  can  gain  access  to  the  vast  majority  of  DOD's  small  purchases.  A  copy  of 
the  PAT  team's  report  is  attached  for  the  purpose  of  providing  detailed  information 
on  this  process  including  consideration  given  to  other  systems. 

QUESTION  NUMBER  11 — COST  SAVINGS  FOR  THE  GOVERNMENT 

Senator  McCain,  a.  Will  the  enactment  of  this  bill  result  in  a  reduction  in  the 
size  of  the  federal  acquisition  bureaucracy?  If  so,  how  much  of  a  savings  in  person- 
nel costs  is  expected  to  be  realized? 

b.  Since  the  bill  is  intended  to  increase  competition  and  ease  the  bureaucratic  bur- 
den on  government  contractors — changes  which  should  lower  acquisition  costs,  how 
much  of  a  savings  in  government  procurement  is  expected  to  be  realized? 

Mr.  Deutch.  In  response  to  (a),  savings  in  personnel  costs  have  already  been 
taken  as  part  of  the  savings  related  to  the  implementation  of  the  National  Perform- 
ance Review.  That  report  forecasted  a  reduction  of  252,000  in  the  Federal  civilian, 
non-postal  workforce.  The  Defense  acquisition  workforce  will  be  reduced  proportion- 
ately as  we  reengineer  our  basic  work  processes  and  reduce  structure  of  over-control 
and  micromanagement. 

In  response  to  (b),  the  President  has  sent  to  Congress  a  series  of  FY  1995  budget 
amendments  related  to  reform  of  Federal  procurement  that  would  result  in  fore- 
casted savings  of  $712  million.  This  represents  the  first  installment  of  savings.  DOD 
efforts  in  contributing  to  these  savings  include  planned  procurement  reform  in  elec- 
tronic commerce,  information  technology  changes  and  productivity  increases.  Our 
ability  to  achieve  such  savings  is  highly  dependent  on  Congress  providing  legislative 
reform  of  acquisition  laws  this  year. 

QUESTION  NUMBER  12— RECOUPMENT  CHARGES  FOR  FOREIGN  MILITARY  SALES 

Senator  McCain.  The  Arms  Export  Control  Act  provides  that  the  government  re- 
ceives a  recoupment  charge  on  foreign  military  sales  of  major  defense  equipment  to 
help  recover  research  and  development  costs.  The  section  800  Panel's  Report  rec- 
ommended that  this  provision  be  repealed.  Some  industry  trade  associations  allege 
that  recoupment  increases  the  purchase  price,  diminishing  their  competitiveness  in 
the  international  market.  Yet,  common  sense  would  seem  to  suggest  that  the  gov- 
ernment has  paid  to  develop  this  equipment  and,  therefore,  it  should  share  in  the 
proceeds  from  foreign  sales. 

What  are  your  views  on  whether  such  recoupment  charges  should  continue  to  be 
imposed?  How  much  revenue  did  the  government  receive  in  FY93  from  recoupment 
charges? 

Mr.  Deutch.  Until  recently  both  government-to-government  Foreign  Military 
Sales  (FMS)  and  commercial  sales  of  major  defense  equipment  (MDE)  were  subject 
to  imposition  of  nonrecurring  cost  recoupment  charges  (NC).  NC  charges  on  FMS 
are  mandated  by  law;  all  other  NC  charges  were  imposed  by  DOD  policy.  To  enable 
U.S.  firms  to  become  more  competitive,  then-President  Bush  removed  the  require- 
ment to  recoup  NCs  on  commercial  sales  and  pledged  to  seek  eventual  elimination 
of  all  such  charges.  NC  charges  on  future  commercial  sales  of  MDE  on  prior  DOD 
contracts  were  abolished  on  October  7,  1992.  The  Clinton  Administration  endorsed 
this  policy  and  the  decision  to  seek  repeal  of  the  statutory  recoupment  on  FMS  of 
MDE;  the  necessary  legislative  initiative  was  sent  to  the  Congress  on  August  5, 
1993. 

The  current  imbalance  between  FMS  and  commercial  sales  will  discourage  foreign 
purchasers  from  utilizing  the  FMS  systems,  resulting  in  decreased  U.S.  Government 
ability  to  enhance  military-to-military  cooperation  through  these  major  sales,  to  reg- 
ulate and  monitor  the  sale  of  complex  MDE  items,  and  to  continue  to  make  foreign 
military  sales  an  effective  instrument  of  foreign  and  national  security.  There  is  no 
logical  basis  for  distinguishing  between  FMS  and  commercial  sales  in  NC 
recoupment.  Receipts  from  NC  charges  in  FY93  totaled  $177.8  million,  which  in- 
cluded recoupments  from  commercial  sales  made  before  7  October  1992  as  well  as 
FMS. 

QUESTION  NUMBER  13 — TOP  THREE  PRIORITIES  FOR  ACQUISITION  REFORM 

Senator  McCain.  When  we  look  at  the  breadth  of  the  recommendations  for  re- 
forming government  procurement,  it  is  obvious  that  some  prioritization  is  necessary. 
The  bill  before  the  Committee  reflects  the  priorities  of  its  authors,  although  there 
are  certainly  issuos  which  are  not  addressed  in  this  legislation.  Industry  associa- 
tions have  also  written  to  express  their  views  of  the  most  important  matters  requir- 
ing change.  What  are  your  personal  views  of  the  top  three  changes  which  are  essen- 
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tial  to  meaningful  procurement  reform,  and  are  these  priorities  the  same  as  those 
of  the  Department  of  Defense  [OFPP]  [GSA]? 

Mr.  Deutch.  DOD's  top  three  priorities  for  acquisition  reform  are:  (1)  the  estab- 
lishment of  a  strong  preference  for  the  acquisition  of  commercial  items,  a  statutory 
structure  that  facilitates  such  purchases,  and  the  use  of  commercial  buying  prac- 
tices; (2)  the  establishment  of  a  simplied  acquisition  threshold  at  $100,000,  below 
which  purchases  would  be  streamlined  through  greatly  reduced  administrative  bur- 
den, and  (3)  the  authorization  of  seven  defense  acquisition  pilot  programs  which  will 
authorize  the  use  of  commercial  practices,  where  possible,  and  serve  to  "jump-start" 
the  acquisition  reform  effort. 

QUESTION  NUMBER  14 — FEDERAL  PROCUREMENT  SYSTEM  CHANGE 

Senator  McCain.  This  bill  focuses  on  those  areas  or  processes  in  the  federal  pro- 
curement system  which  need  to  be  changed.  Can  you  cite  success  stories  in  the  gov- 
ernment's acquisition  process  which  you  would  recommend  not  be  changed? 

In  other  words,  do  you  believe  there  is  merit  in  the  comment  made  by  some  that 
yesterday's  solutions  to  procurement  reform  have  become  today's  problems? 

Mr.  Deutch.  There  is  no  doubt  that  the  DOD  acquisition  system  has  produced 
the  best  weapons  and  support  systems  in  the  world.  That  acquisition  system  has 
effectively  armed  and  supported  a  superior  military  force  that  has  deterred  conflict, 
and,  when  conflict  was  unavoidable,  overwhelmed  opponents  with  little  or  no  loss 
to  our  own  troops. 

So,  in  terms  of  success  stories  in  the  government's  acquisition  process,  I  would 
say  that  this  result  is  its  greatest  success.  There  have  been  other  successes  achieved 
along  the  way.  For  example,  the  Department  has  just  completed  the  most  successful 
year  ever  in  the  history  of  the  DOD  small  and  small  disadvantaged  business  pro- 
gram. And,  we  intend  not  only  to  maintain,  but  also  to  expand,  the  growth  of  these 
important  programs.  The  Administration  supports  full  reservation  for  small  busi- 
ness setaside  under  the  new,  simplified  acquisition  threshold  of  $100,000.  The  Ad- 
ministration also  supports  expansion  of  the  DOD  "Section  1207"  program  for  small 
and  small  disadvantaged  businesses  to  the  civilian  agencies. 

Now,  however,  the  nature  of  the  threats  we  face  has  changed  dramatically.  And 
our  acquisition  system  must  adjust  to  accommodate  these  changes.  We  must  achieve 
integration  of  the  civil  and  military  sectors  of  the  economy  if  we  are  to  maintain 
our  military  technology  edge.  In  this  climate,  yes,  it  is  true  that  some  of  the  meth- 
ods historically  used  to  achieve  certain  goals  now  operate  to  hinder  high  quality,  ef- 
ficient acquisition.  An  example  of  "yesterday's  solutions"  is  military  specifications 
which  were  initially  used  to  ensure  a  certain  level  of  quality  in  acquired  items.  Now, 
however,  such  specifications  impede  acquisition  of  commercial  items,  and  access  to 
commercial  technologies;  they  are  a  significant  barrier  to  civil/military  integration. 
One  of  our  most  critical  efforts  in  acquisition  reform  has  been  the  work  of  our  mili- 
tary specifications  process  action  team,  aimed  at  implementing  a  workable,  but  fun- 
damental, change  away  from  the  use  of  military  specifications  and  towards  a  pre- 
sumption for  commercial  specifications. 

QUESTION  NUMBER  15 — NEED  FOR  DEFENSE  INDUSTRIAL  BASE  RECOMMENDATIONS 

Senator  McCain.  Much  of  the  impetus  for  change  in  defense  acquisition  comes 
from  those  who  recognize  the  importance  of  maintaining  an  adequate  defense  indus- 
trial base  as  we  reduce  defense  spending  and  procurement.  Do  you  not  agree,  then, 
that  it  is  vitally  important  to  have  the  recommendations  of  the  DOD  on  defense  in- 
dustrial base  requirements  before  making  any  significant  changes  designed,  in  part, 
to  preserve  that  base? 

Mr.  Deutch.  I  do  believe  that  a  policy  on  defense  industrial  base  requirements 
is  a  valuable  basis  for  assisting  in  our  acquisition  reform  efforts.  We  are  conducting 
assessments  of  key  sections  and  military  requirements  to  ensure  that  we  address 
subtiers,  as  well  as  prime  contractors.  However,  part  of  the  assessment  includes  in- 
corporating one  of  the  key  tenets  of  the  Administration's  acquisition  reform  request 
for  statutory  change — to  facilitate  the  acquisition  of  commercial  items  and  compo- 
nents and  integrate,  broaden,  and  maintain,  a  national  industrial  base  sustained 
primarily  by  commercial  demand  but  still  capable  of  meeting  the  needs  of  the  De- 
partment of  Defense. 

QUESTION  NUMBER  16— CONGRESSIONAL  INTERFERENCE  IN  GOVERNMENT  CONTRACTING 

Senator  McCain.  In  my  view,  Congress  has  a  responsibility  to  let  the  federal  pro- 
curement system  work  without  undue  interference  or  influence,  unless  and  until  vio- 
lations of  the  law  or  regulations  are  suspected.  One  example  of  congressional  med- 
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dling  in  the  procurement  process  involves  the  Navy's  acquisition  of  the  Tactical  Ad- 
vanced Computer  (TAC-4)  system. 

Briefly,  the  Navy  and  the  General  Services  Administration  reached  an  agreement 
under  current  law  to  permit  the  Navy  to  take  the  lead  in  soliciting  proposals  for 
the  TAC-4  procurement  program.  Under  the  Navy's  solicitation,  the  computer  sys- 
tems would  be  available  government- wide,  allowing  for  economies  of  scale  and  lesser 
costs  to  the  government.  The  original  Request  for  Proposals  was  based  on  a  quantity 
buy  of  50,000  systems  to  be  available  to  the  Army,  Navy,  Coast  Guard,  Department 
of  Agriculture,  and  other  federal  agencies. 

This  agreement  was  reached  under  a  GSA  program  called  "Trail  Boss",  which  al- 
lows GSA  to  delegate  procurement  authority  to  another  agency  and  to  maintain  su- 
pervision over  the  procurement  activity.  The  program  is  designed  to  streamline  pa- 
perwork, provide  direct  and  continuing  relationships  between  the  procuring  agency 
and  GSA,  and  allow  procurement  decisions  to  be  processed  faster. 

This  initiative  seems  to  me  to  be  a  step  in  the  right  direction.  However,  it  seems 
now  that  the  Navy  is  about  to  scale  back  their  RFP  to  defense  agencies  only,  limit 
the  quantity  to  16,000  systems,  and  extend  the  date  for  proposals.  Thus,  if  other 
federal  agencies  wish  to  procure  these  computer  systems,  they  will  be  forced  to  issue 
a  separate  RFP  for  a  smaller  number  of  similar  systems,  thus  duplicating  the  efforts 
of  the  Navy  in  their  own  procurement  activities. 

While  I  certainly  endorse  Congressional  oversight  of  government  contracting,  I  be- 
lieve this  is  an  example  which  illustrates  how  Congress  can  hurt  more  than  help 
in  its  efforts  to  micro-manage  federal  agencies. 

Do  you  believe  the  original  RFP  was  properly  issued  under  the  Navy/GSA  agree- 
ment? Do  you  support  the  concept  of  the  GSA's  Trail  Boss  program?  What  do  you 
estimate  to  be  the  costs  to  the  government  of  requiring  two  separate  RFP  processes 
with  limited  buys  under  each  RFP? 

Mr.  Deutch.  Yes.  The  original  TAC-4  RFP  was  issued  in  conjunction  with  estab- 
lished Trail  Boss  Program  guidelines  and  procedures.  It  is  common  practice  under 
Trail  Boss  procedures  for  GSA  to  set  aside  a  percentage  of  the  contract  for  other 
Federal  Agency  use.  GSA  advised  the  Navy  prior  to  submission  of  is  agency  procure- 
ment request  for  the  TAC-4  that  would  set  aside  a  portion  of  the  contract  for  civil- 
ian use.  Accordingly,  the  Navy  APR  and  original  RFP  provided  for  such  provision. 

The  underlying  concept  of  GSA's  Trail  Boss  Program  is  to  help  the  Government 
modernize  its  major  information  systems  through  efficient,  well-managed  acquisi- 
tions. We  support  GSA  efforts  towards  accomplishing  this  objective.  This  teaming 
and  iterative  acquisition  development  initiative  is  fully  compatible  with  best  busi- 
ness practices  and  contributes  to  reductions  in  cycle  time  and  increased  currency  of 
optimum  and  efficient  solutions.  We  believe  that  continued  cooperation  with  GSA 
will  lead  to  achievement  of  these  common  goals  without  any  sacrifice  of  legislative 
or  regulatory  oversight  responsibilities. 

Typically,  the  cost  of  conducting  a  large  information  technology  acquisition  can 
range  between  $2M  and  $4M.  Specific  costs  are  hard  to  estimate.  However,  when- 
ever there  are  two  small  buys  in  the  place  of  one  larger  buy,  there  is  a  decrease 
in  efficiency,  and  the  economies  of  scale,  both  of  which  result  in  an  increase  in  cost. 

QUESTION  NUMBER  17 — BI-PARTISAN  ACQUISITION  REFORM  SUPPORT 

Senator  Kempthorne.  Dr.  Deutch,  the  Section  800  report  on  defense  acquisition 
reform  was  a  bi-partisan  effort.  Now  the  Clinton  Administration  has  taken  parts  of 
the  Section  800  report  and  folded  them  into  its  own  acquisition  reform  effort.  Some 
of  the  aspects  of  the  Section  800  report,  which  the  Republican  members  liked  are 
not  in  the  Administration's  proposal.  Why  did  the  Administration  abandon  the  bi- 
partisan Section  800  effort  and  what  will  the  Administration  do  to  insure  bi-par- 
tisan support  for  the  necessary  acquisition  reform  effort? 

Mr.  Deutch.  The  Administration  has  not  abandoned  the  bi-partisan  Section  800 
effort.  In  fact,  the  legislative  position  endorsed  by  the  Administration  is  extremely 
close  to  the  original  body  of  recommendations  made  by  the  Section  800  Panel.  The 
need  for  acquisition  reform  has  been  acknowledged  by  virtually  all  political  sides, 
and  the  Administration  is  committed  to  achieving  this  reform  through  a  genuinely 
bi-partisan  effort. 

QUESTION  NUMBER  18 — DEFENSE  EXPORT  LOAN  GUARANTEE  AUTHORITY 

Senator  Kempthorne.  Dr.  Deutch,  is  the  Administration  considering  using  the  de- 
fense export  loan  guarantee  authority  that  I  sponsored  last  year?  If  so,  how  large 
of  a  loan  guarantee  program  will  the  Administration  seek  in  FY  1994?  Also,  do  you 
agree  foreign  defense  companies  enjoy  a  competitive  advantage  over  American  firms 
because  their  countries  provide  financing  incentives  to  purchasers? 
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Mr.  Deutch.  While  Congress  authorized  a  defense  export  loan  guarantee  program 
for  FY  1994,  it  did  not  appropriate  any  funds  for  this  purpose.  The  defense  budget 
already  is  very  tight.  Moreover,  the  Federal  Credit  Reform  Act  of  1990  requires  that 
appropriations  for  new  loan  guarantees  be  made  in  advance  and  that  authority  be 
provided  in  appropriations  acts.  DOD,  therefore,  is  not  in  a  position  to  reprogram 
defense  funds  to  utilize  the  FY  1994  defense  export  loan  guarantee  authority.  The 
Administration  is  currently  considering  options  relating  to  a  defense  export  financ- 
ing program  for  beyond  FY  1994. 

International  arms  sales  contract  awards  are  the  result  of  many  diverse  consider- 
ations on  the  part  of  the  purchaser,  but  financing  incentives  clearly  can  play  an  im- 
portant role  in  contract  award  decisions.  U.S.  firms  therefore,  are  at  some  competi- 
tive disadvantage  by  lacking  access  to  export  financing  assistance  enjoyed  by  some 
major  foreign  competitors. 

QUESTION  NUMBER  19 — DOD  INTERNAL  ACQUISITION  REFORM 

Senator  Kempthorne.  Dr.  Deutch,  why  hasn't  DOD  moved  forward  with  its  exist- 
ing authorities  to  reform  the  acquisition  process? 

Mr.  Deutch.  DOD  is  moving  ahead  with  initiatives  within  existing  authorities  to 
reform  the  acquisition  process.  For  example,  pending  legislation  to  authorize  statu- 
tory waivers  for  the  proposed  defense  acquisition  pilot  programs,  we  are  developing 
proposals  for  regulatory  relief.  We  have  also  completed  process  action  team  reports 
to  implement  electronic  commerce  within  the  services  and  defense  agencies,  and  to 
implement  a  fundamental  shift  away  from  the  use  of  military  specifications  to  reli- 
ance on  commercial  specifications.  However,  the  utility  of  some  of  the  existing  au- 
thorities is  limited.  For  example,  in  the  defense  acquisition  pilot  program  effort,  the 
ability  to  obtain  waivers  from  certain  statutory  requirements  is  constrained  by  the 
difficulty  involved  in  obtaining  and  justifying  such  waivers. 

Given  the  current  need  and  climate  for  broad-based  acquisition  reform,  we  are  fo- 
cusing primarily  on  reviewing  and  facilitating  the  various  acquisition  reform  legisla- 
tive proposals  with  an  eye  towards  achieving  widespread  relief  on  a  broad  array  of 
acquisition  reform  issues.  However,  as  noted  above,  we  are  also  simultaneously  pur- 
suing many  avenues  for  regulatory  relief  under  existing  authority.  Success  with  leg- 
islative reform  will  broaden  and  tremendously  facilitate  our  opportunities  to  pursue 
reform  internally,  which  we  intend  to  utilize  fully. 
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CONTRACT  FORMATION 

S.  1587,  §§1004/1054.  Reference  to  Head  of  Contracting  Activity.  (See  also 
§§1401(b)  and  1402(c)). 

i.  DoD  Position  on  Section  800  Recommendation: 

DoD  does  not  endorse  the  Section  800  Panel  recommendation  to  amend 
§2304(f)(1)(B)(ii)  and  (f)(6)(A)  to  change  the  phrase  "head  of  procuring  activity"  to 
"head  of  the  contracting  activity."  The  current  phrase  was  intended  to  allow 
administrative  efficiency  in  the  processing  of  Justifications  &  Approvals  (J&As)  by 
procuring  activities  not  designated  as  contracting  activities.  The  Panel 
recommendation  was  intended  to  clarify  the  statute  and  conform  it  to  current  usage. 
However,  the  change  would  result  in  additional  regulatory  requirements  and 
therefore  is  not  in  furtherance  of  the  goals  of  .streamlining. 

II.  S.1587:  Adopts  the  Section  800  recommendation. 
ISSUE: 

The  incremental  benefits  of  changing  the  phrase  "head  of  procuring 
activity"  to  "head  of  contracting  activity"  are  significantly  outweighed  by  the 
administrative  burden  of  corresponding  regulatory  adjustment. 

The  Section  800  Panel  proposed  this  change  for  consistency  and  to  reflect  current 
usage  in  the  FAR.  However,  the  proposed  amendment  would  result  in  additional 
burden  that  was  not  clear  at  the  time  the  initial  proposal  was  considered.  The  FAR  at 
§6.304  uses  the  term  "procuring  activity"  and  defines  it  at  6.003  by  stating  that  it  is 
synonymous  with  "contracting  activity"  as  defined  in  Subpart  2.1  unless  agency 
regulations  specify  otherwise.  The  use  of  the  term  'procuring  activity"  in  FAR  Part  6 
was  a  deliberate  decision  intended  to  allow  administrative  efficiency  in  the  processing 
of  J&As  by  purchasing  activities  not  designated  as  "contracting  activities."  Agencies 
have  promulgated  regulations  which  preserve  this  distinction. 

SUGGESTION:  Delete  §§1004/1054. 

III.  Conyers/Clinger  Draft,  §§  1004, 1054:  Same  as  S.1587. 

IV.  H.R.  3586:  No  comparable  provision. 


03/15/94  02:33  PM 
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CONTRACT  FORMATION 
S.  1587  §§1005/1055.  Task  Order  Contracts. 
I.  DoD  Position  on  Section  800  Recommendation  (1.2.1. ): 

Endorse  Section  800  recommendations: 

(1)  That  §2304  is  sound  and  does  not  require  major  reworking  (the  statute  requires 
full  and  open  competition  while  providing  exceptions  to  cover  legitimate  needs);  and 

(2)  Add  to  10  U.S.C.  2304  (CICA)  a  new  subsection  that  authorizes  and  prescribes 
requirements  for  contracts  that  do  not  procure  or  specify  a  firm  quantity  of  supplies 
or  services  (such  contracts  must  otherwise  comply  with  CICA,  must  use  reasonable 
solicitations  that  specify  proper  evaluation  criteria,  must  reasonably  and  fairly 
describe  the  general  scope  of  the  supplies  or  services  to  be  procured,  and,  when 
multiple  contracts  are  awarded  from  same  competition,  solicitations  must  specify  the 
manner  in  which  individual  orders  will  be  competed  or  allocated.) 

DoD  believes  the  Section  800  recommendations  provide  needed  authority  to  have 
contracts  in  place  with  responsible  providers  of  supplies  and  services  when 
quantities,  timing,  and  exact  amounts  are  not  known  in  advance.  The  proposed 
rules  would  prevent  improper  use  of  such  contracts  to  avoid  competing  new  or 
expanded  requirements  when  competition  is  appropriate,  or  improper  application  of 
any  exception. 


II.  S.  1587: 

Sections  1005  and  1055  of  S.  1587  would  add  a  new  section  to  Titles  10  and  41  to 
provide  exclusive  authority  to  enter  into  contracts  for  the  issuance  of  task  or  delivery 
orders.  The  provision  would  impose  term  limitations  not  to  exceed  one  year  on  single 
award  Contracted  Advisory  and  Assistance  Services  (CAAS)  contracts  or  such 
contracts  in  excess  of  $10  million,  three  years  for  single  awards  for  other  services  and 
supplies,  and  five  years  for  multiple  award  contracts.  The  two  sections  specify 
procedures  for  awarding  the  underlying  contracts  and  require  competition  between 
awardees  on  each  order  when  multiple  awards  have  been  made.  Finally,  the  head  of 
each  agency  who  awards  multiple  contracts  is  required  to  appoint  a  task  order 
ombudsman  who  is  to  be  responsible  for  reviewing  complaints  from  the  contractors  and 
ensuring  task  orders  are  competed  when  required. 

ISSUES: 

Unless  relief  is  granted  from  the  contract  length  restrictions,  Federal 
agencies  will  experience  additional  burden  in  their  contracting  activities, 
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contractors  will  experience  increased  costs  and  instability  of  operations, 
and  the  prices  charged  for  services  or  supplies  will  likely  rise. 

The  length  of  task  and  delivery  order  contracts  has  always  been  set  in  accordance  with 
the  contracting  officer's  judgment  based  on  the  procurement  situation  for  each  award. 
No  requirement  for  competition  between  the  multiple  awardees  exists  in  current  statute 
or  regulation.  These  contracts  cover  a  wide  range  of  requirements,  from  supplies 
acquired  for  inventory  to  a  diverse  list  of  services  (including  utilities, 
telecommunications  and  support  for  major  systems).  Because  of  this  wide  variation, 
establishment  of  broad  rules,  as  included  in  these  sections,  is  inherently  dangerous. 

In  the  case  of  CAAS  contracts,  it  typically  takes  300  days  to  award  the  initial 
competitive  contract  and  it  would  make  no  sense  to  turn  around  and  compete  it  again, 
65  days  later.  It  is  also  not  realistic  to  have  multiple  awards  in  most  cases.  In  an 
example  where  one  contractor  could  not  provide  all  the  required  services  for  Technical 
Engineering  and  Management  Support  (TEMS)  for  the  Air  Force's  Electronic  Systems 
Center  (ESC)  Program  Offices,  300  firms  were  solicited,  18  firms  provided  proposals,  8 
firms  received  awards,  and  in  a  three  month  period,  110  delivery  orders  were  issued. 
There  was  no  requirement  for  competition  between  awardees  of  these  contracts.  The 
contracting  officer  estimates  he  could  only  have  issued  10%  of  these  orders  during 
those  three  months  if  competition  was  required  and  therefore,  adequate  support  would 
not  have  been  provided  to  those  customers  covered  by  the  contract. 

The  Section  800  Panel  language,  which  stated  a  general  rule  that  such  contracts  must 
reasonably  and  fairly  describe,  among  other  things,  the  contract  duration,  is  the  better 
approach  because  it  permits  contracting  officers  to  exercise  their  judgment  in  getting 
appropriate  contract  length. 

Sections  1005  and  1055  can  be  expected  to  result  in  the  following: 

•  Requirements  for  increased  Government  resources  to  solicit,  evaluate  and  award 
contracts  every  three  years,  where  now,  for  example,  awarded  for  one  year,  plus 
four  one-year  options  (total  of  five  years),  and  to  administer  competitive  award  of 
each  task  or  delivery  order  where  multiple  awards  are  made. 

•  Expenditure  of  three  to  ten  man  years  of  effort  for  each  additional  contract  award. 

•  Discontinuity  of  support  during  the  less  productive  changeover  period  as  the 
successful  contractor  starts-up  and  the  incumbent  winds  down. 

•  Increased  industry  bid  and  proposal  costs,  some  of  which  will  be  passed  onto  the 
Government. 

•  Increase  in  management  time  applied  to  source  selection  activities. 
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•  Increased  anxiety  of  contractor  employees,  with  attendant  loss  in  productivity,  as 
more  frequent  job  displacement  occurs. 

•  Loss  of  economies  of  scale  associated  with  longer  term  contracts  such  as: 
increased  competition;  more  advantageous  pricing;  increased  workforce  stability; 
subcontractor  planning;  materials  management;  and  for  certain  services  contracts, 
increased  technical  rapport. 

•  Increased  opportunity  for  vendors  to  raise  prices  to  a  greater  extent  than  the  fixed 
escalation  rate  included  at  the  time  of  award. 

•  Decreased  stability  in  contract  management. 

•  An  increase  in  the  burden  placed  upon  Government  agencies  and  contractors 
involved  in  the  process  of  soliciting,  competing,  awarding  and  administering  task 
and  delivery  order  contracts.  No  offsetting  advantages  will  accrue  from  these 
changes.  Execution  of  the  procedures  outlined  in  these  sections  directly  contradicts 
the  principles  articulated  in  the  National  Performance  Review  and  are  inconsistent 
with  the  trend  of  smaller  government. 

Some  examples  of  the  types  of  contracts  that  would  be  adversely  affected 
include: 

•  In  the  procurement  of  computer  products,  one  activity  estimated  the  cost  of 
contracting  represented  two  percent  of  contract  value.  The  reduction  of  contract 
term  limitation  from  the  current  five  year  limit  to  three  years  will  roughly  double  the 
cost  to  the  Government  to  process,  and  to  industry  to  compete,  for  these  contracts. 

•  Long  term  supply  contracts  are  used  to  transition  from  retaining  inventory  in 
Government  warehouses  to  keeping  it  on  vendors  shelves  until  needed.  These 
contracts  are  awarded  primarily  for  commonly  available  commercial  items. 
Electronic  Commerce  is  used  to  authorize  the  shipment  of  required  items  direct  to 
the  customer.  Such  contracts  are  awarded  to  a  single  vendor  after  exhaustive 
competition.  It  may  take  between  180  days  to  two  years  to  make  such  awards.  The 
longer  the  term  of  the  awarded  contract,  the  greater  the  efficiency  of  that  contract. 
A  requirement  to  make  multiple  awards,  in  many  cases  provides  no  advantage.  In 
addition,  if  multiple  awards  are  made,  in  many  cases  orders  are  made  on  a  daily 
basis  to  one  source  for  a  period  of  time,  usually  six  months.  At  that  point  a 
reassessment  is  made  and  another  awardee  may  be  utilized  for  the  majority  of 
orders  in  the  next  six  months. 

•  In  another  example,  large  contracts  are  awarded  to  contractors  who  distribute  to 
military  hospitals.  Contracts  for  each  item  are  negotiated  by  the  government  with 
the  manufacturer.  Then  a  best  value  contract  is  awarded  to  a  "prime  vendor" 
(distributor).  Instead  of  issuing  orders  to  manufacturers  of  those  products,  and 


3 


03/16/94  08:01  PM 


247 


stocking  them  in  a  DoD  depot,  the  orders  are  issued  to  the  "prime  vendor"  who 
manages  distribution,  billing,  warehousing,  and  other  related  actions.  It  would  not 
be  of  any  value  under  these  conditions  to  establish  more  than  one  prime  vendor  for 
pharmaceutical  products. 

SUGGESTION:  The  administration  would  make  the  following  changes  to  S.  1587: 

•  Add  parallel  language  to  (a)  to  clarify  that  both  GSA  and  DoD  authority  for  Multiple 
Award  Schedule  Programs  is  not  modified  or  affected  by  these  sections  and  delete 
wording  that  an  agency  head  may  enter  into  such  contracts  only  under  the  authority 
of  this  section,  to  preserve  other  pre-existing  authorities. 

•  Modify  term  limitations  in  (b)  to  five  years  from  three  years.  Necessary  to  ensure 
supply  contracts  are  not  held  hostage  to  CAAS  contract  coverage  discussed  below 
and  that  supply  contracts  may  be  issued  where  appropriate  to  five  years.  Add  the 
words  "unless  a  longer  period  for  contract  performance  is  otherwise  authorized  by 
law"  to  preserve  other  pre-existing  authorities. 

•  Amend  award  procedures  to  make  clear  that  CICA  authority  to  exclude  a  particular 
source  (10  U.S.C.  2305(b)(2)  and  41  U.S.C.  253(b))  is  preserved. 

•  Modify  (c)(4)(B)  to  permit  CAAS  contracts  to  be  awarded  for  a  period  not  to  exceed 
three  years  with  single  award  and  five  years  with  multiple  awards,  without  regard  to 
dollar  limitation.  S.  1587's  language  of  not  to  exceed  one  year  or  $10  Million  and 
the  requirement  for  competition  between  multiple  awardees  places  an  undue  burden 
on  the  government  and  would  disrupt  DoD  operations. 

•  Modify  (c)(4)(B)  to  define  CAAS.  Possible  language  follows:  "As  used  in  this 
section,  advisory  and  assistance  services  are  services  acquired  by  contract  from 
nongovernmental  sources  that  provide  management  and  professional  support 
services;  studies,  analyses  and  evaluations;  and  engineering  and  technical 
services,  including  management  and  support  services  for  research  and 
development  activities." 

•  Modify  (d)  to  provide  exceptions  to  the  absolute  requirement  for  competition  when 
multiple  awards  have  been  made  to  provide  for  award  of  multiple  contracts  without 
competition  under  the  threshold  for  competition  ($2500);  orders  placed  under  41 
U.S.C.  253(b)(1)  or  10  U.S.C.  2304(b)(1);  where  the  order  is  being  placed  where 
progressive  awards  have  been  made  because  no  vendor  can  supply  the  entire 
quantity,  or  where  for  some  other  reason  multiple  awards  were  issued  to  ensure  a 
continuous  source  of  supply;  where  the  order  is  being  placed  to  meet  minimum 
quantity  guarantees;  or  where  urgency  of  the  order,  ui  liqueness  of  the  order  or  in 
the  interest  of  economy  and  efficiency  as  a  follow-on  to  an  existing  order. 
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•    Include  report  language  (see  below)  to  broadly  define  competition  as  used  in  these 
sections  and  a  requirement  for  the  FAR  to  provided  guidelines  on  the  proper  use 
and  length  of  these  types  of  contracts,  both  single  award  and  multiple  award  and 
the  length  and  requirements  for  competition  of  each  case. 


SUGGESTED  REPORT  LANGUAGE  (§§1005  and  1055  of  S.  1587): 

The  Federal  Acquisition  Regulation  (FAR)  shall  be  amended  to  provide  criteria  for  use 
by  contracting  officials  to  use  in  determining  the  appropriate  contract  period  for  task 
and  delivery  order  contracts  and  for  determining  whether  it  is  appropriate  to  award  a 
single  contract  or  multiple  contracts.  The  criteria  should  provide  for  the  award  of 
multiple  award  contracts  to  the  maximum  extent  practicable.  The  criteria  set  out  in  the 
FAR  are  expected  to  include,  but  not  be  limited  to,  circumstances  when  it  would  be 
appropriate  to  use  a  single  award  contract  and  when  it  would  be  appropriate  to  use 
multiple  award  contracts  and  the  appropriate  terms  of  such  contracts:  (1 )  when  the 
supply  or  service  can  be  adequately  defined  in  the  statement  of  work  and  the  price  is 
definite  and  would  not  be  subject  to  fluctuation;  and  (2)  when  the  statement  of  work  will 
only  provide  general  requirements  that  cover  a  broad  scope  so  that  the  specific 
requirements  must  be  defined  at  the  time  an  order  is  placed.  In  addition,  the  FAR  shall 
provide  guidance,  distinct  from  CICA  criteria,  on  the  evaluation  of  individual  task  orders 
under  multiple  award  contracts. 

Essential  Changes: 


•  Revise  the  subsection  to  apply  only  to  Contracted  Advisory  and  Assistance 
Services  (CAAS);  other  supply  and  other  service  task  order  contracts  would  not  be 
covered. 

•  A  provision  be  added  in  a  new  §9002  to  apply  these  sections  to  solicitations  for 
task  order  contract  for  CAAS  issued  on  or  after  the  date  that  is  1 80  days  after  the 
date  of  enactment  of  this  act. 

•  Authority  be  provided  to  exclude  from  these  subsections  CAAS  that  is  incident  to 
and  not  a  significant  component  of  a  contract  for  the  acquisition  of  goods  and 
services  other  than  CAAS. 

•  The  limitations  included  in  these  provisions  will  apply  unless  a  longer  period  is 
provided  for  in  law. 

•  A  definition  of  CAAS  be  included  in  the  statute,  as  follows:  Services  acquired  by 
contract  from  nongovernmental  sources  that  provide  management  and  professional 
support  services;  studies,  analyses,  and  evaluations;  and  engineering  and  technical 
services,  including  management  and  support  services  for  research  and 
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development  activities.  Excluded  are  contracts  for  routine  automated  data 
processing  and  telecommunications  services  as  defined  in  the  Federal  Information 
Resources  Management  Regulation  unless  they  are  an  integral  part  of  a  contract  for 
advisory  and  assistance  services;  architectural  and  engineering  services  as  defined 
in  the  Federal  Acquisition  Regulation;  conduct  of  research  and  development;  and 
research  on  basic  mathematics  and  other  medical,  biological,  physical,  social, 
psychological,  and  other  phenomena.  (See  also  §3052,  defining  CAAS  for 
budgeting  purposes,  where  the  definition  has  been  conformed.) 

•  A  new  provision  be  added  so  the  term  and  dollar  restrictions  do  not  apply  to  a 
solicitation  where  the  agency  head  has  determined  in  writing  that  the  services  to  be 
provided  are  so  unique  or  specialized  that  it  is  not  practical  to  award  more  than  one 
contract. 

•  A  provision  be  included  that  permits  a  contract  to  be  extended  for  a  period  of  up 
to  six  months,  on  a  one  time  basis,  and  in  compliance  with  the  requirements  of 
these  subsections  upon  the  determination  of  the  head  of  an  agency  that  the  award 
of  a  follow-on  contract  has  been  delayed  by  circumstances  that  were  not  reasonably 
foreseeable  at  the  time  the  initial  contract  was  awarded,  and  the  extension  is 
necessary  to  ensure  continuity  of  services. 

•  A  provision  be  added  that  when  multiple  contracts  are  awarded  under  subsection 
(d):  "all  contractors  awarded  such  contracts  shall  be  provided  a  fair  opportunity  to 
be  considered,  pursuant  to  procedures  established  in  the  contracts,  for  each  task 
order  in  excess  of  $2500  issued  under  such  contracts,  unless  -" 

•  At  (2)(A),  a  new  provision  be  added  as  follows:  (iv)  the  order  must  be  placed  with 
a  specific  contractor  to  satisfy  a  minimum  guarantee. 

•  Term  limitations  for  contracts  awarded  under  this  section  be  modified  to  3  years. 


III.  Conyers/Clinger  Draft,  §§1005/1055:  The  Conyers/Clinger  draft  is  the  same  as  S. 
1 587  with  one  exception:  It  provides  that  the  contract  period  for  single  award  task 
and  delivery  order  contracts  may  not  exceed  three  years  or  such  longer  period  as 
may  be  specified  by  the  agency  head,  if  the  agency  head  determines  in  writing  that 
unusual  and  compelling  circumstances  exist  justifying  a  longer  period.  The  same 
language  is  included  for  multiple  contracts  time  limits  but  a  five  year  period  rather 
than  three  year  period  applies. 

SUGGESTION:  While  the  Conyers/Clinger  draft  language  is  more  permissive,  it 
does  not  correct  all  of  the  concerns  noted  above  in  the  S.  1587  discussion.  Make 
changes  to  conform  provision  as  noted  above  in  this  paper. 

IV.  H.R.3586:  Not  addressed. 
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CONTRACT  FORMATION 

S.  1587  §1011.  Source  Selection  Factors. 

S.  1587  §1061.  Solicitation,  Evaluation  and  Award. 

I.  DoD  Position  on  Section  800  Recommendation: 

N/A  -  no  Section  800  Panel  recommendation. 

II.  S.  1587:  Adds  "subfactors"  as  an  item  that  solicitations  for  competitive  proposals 
must  address;  requires  agency  heads  to  establish  the  relative  importance  of  each 
evaluation  factor,  including  specified  factors;  requires  agencies  to  disclose  to  offerors 
whether  all  evaluation  factors  other  than  price/cost,  when  combined,  are  significantly 
more,  significantly  less,  or  approximately  equal  in  importance  to  price/cost. 

ISSUES: 

An  editorial  change  to  §2305(a)(2)  and  to  §303A(a)(2)  of  the  Federal 
Property  and  Administrative  Services  Act,  changing  "other  than  small 
purchases"  to  "estimated  to  be  in  excess  of  the  simplified  acquisition 
threshold, "  is  necessary  to  conform  terminology. 

The  additional  reference  to  "subfactors"  in  §2305(a)(2)(A)(i),  Title  10,  and 
to  §303A  of  the  Federal  Property  and  Administrative  Services  Act  (added 
by  §1011(1)(A)  and  1061(a)(1)(A)),  is  unnecessary  because  that 
subparagraph,  and  its  implementing  FAR  section,  already  require  a 
statement  of  all  significant  subfactors  for  both  sealed  bids  and  competitive 
proposals. 

The  additional  statutory  detail  (added  by  §1011(2)  and  1061(a)(4)) 
requiring  the  establishment  of  the  relative  importance  of  each  evaluation 
factor  and  subf actor,  including  certain  specified  ones,  is  redundant,  once 
the  Federal  Property  and  Administrative  Services  Act  is  amended  as 
provided  in  §1061  (a)(2)  and  (3)  and  §1061  (b);  it  is  already,  or  will  be 
required,  at  §2305(a)(3)  and  at  proposed  §303B(b)(1)(B). 

The  permissive  language  proposed  for  §2305(a)(3)(B)  and  §303B(c)(2) 
('Nothing... prohibits  an  agency  from  (i)  providing  additional  information..., 
or  (ii)  stating.. that  award  will  be  made  to  the  offeror  that  meets  the 
solicitation's  mandatory  requirements  at  the  lowest  price  or  cost")  is 
unnecessary  because  agencies  already  possess  this  authority. 

The  requirement  that  agencies  disclose  whether  nonprice  or  cost  factors 
weigh  significantly  more,  equal  to  or  less  than  price  or  cost  factors  adds 
an  arbitrary  percentage  test  that  will  not  enhance  the  offerors' 
understanding  of  the  source  selection  process. 
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There  is  no  common  understanding  of  the  terms  "significantly  more,"  "significantly 
less,"  and  "approximately  equal."  Unless  the  federal  agencies  develop  an  arbitrary 
definition  (e.g.,  whenever  the  price/cost  factor  is  55%  or  more,  price/cost  is 
"significantly  more"  than  all  other  factors  combined;  whenever  the  price/cost  factor  is 
45%  or  less,  price/cost  is  "significantly  less"  than  all  other  factors  combined;  whenever 
the  price/cost  factor  falls  in  the  range  of  45%  to  55%,  price/cost  is  "approximately 
equal"  to  all  other  factors  combined),  there  will  be  inconsistency  in  agency  usage  and 
potential  misunderstandings  by  government  vendors.  Contractors  have  indicated  that 
this  specific,  additional  information  is  not  necessary;  rather,  they  would  benefit  from  a 
better  delineation  of  the  government's  evaluation  criteria. 

S.  1587  will  also  decrease  agencies'  ability  to  conduct  best  value  source  selections. 
S.  1 587  would  decrease  the  flexibility  of  the  Source  Selection  Authority  to  trade-off  the 
various  non-cost/price  factors  (including  past  performance)  with  cost/price  in  order  to 
select  the  contractor  that  offers  the  best  value  to  the  government.  The  proposed  bill 
language  runs  directly  counter  to  a  National  Performance  Review  recommendation  to 
encourage  best  value  procurement,  "to  recognize  other  factors  besides  price,  define 
best  value  and  provide  regulatory  guidance  to  implement  a  program  for  buying  on  a 
best  value  basis." 

A  recent  survey  of  federal  managers  by  the  Office  of  Federal  Procurement  Policy 
(OFPP)  confirms  the  perception  that  the  current  procurement  system  fails  to  meet  the 
objective  of  obtaining  good  quality  supplies  and  services  quickly  and  at  reasonable 
prices.  That  survey  reflected  a  common  belief  among  managers  that  many  contracting 
officers  are  more  concerned  with  selecting  the  offer  with  the  lowest  price  in  order  to 
protect  against  protests  than  with  fulfilling  customer  requirements.  The  procurement 
system  does  not  need  additional  statutory  language  that  might  further  reduce  the 
government's  ability  to  conduct  best  value  procurements  and  focus  on  customer  needs. 

SUGGESTION:  The  Administration  recommends  deletion  of  these  sections  of  the  bill. 

III.  Conyers/Clinger  Draft,  §1011:  Adopts  S.  1587  verbatim. 

IV.  H.R.  3586:  No  similar  provision. 
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CONTRACT  FORMATION 

S.  1587  §§1012/1062.  Solicitation  Provision  Regarding  Evaluation  of  Purchase 
Options. 

I.  DoD  position  on  Section  800  Recommendation  (1.1.1): 

Endorse  Section  800  panel  recommendation  to  amend  10  U.S.C.  2301  to  incorporate  in 
policy  form  the  appropriate  strategic  DoD  acquisition  objectives  and  to  integrate  them  with 
existing  Congressional  defense  procurement  policy.  Specifically,  these  changes  include: 

(1 )  broadening  the  statement  of  the  goal  of  preserving  production  capability  to 
acknowledge  modern  industrial  base  concepts; 

(2)  acknowledging  that  defense  policy  requires  trade-offs  between  sometimes 
competing  goals; 

(3)  stating  a  clear  preference  for  commercial  first,  then  nondevelopmental  items;  and 

(4)  introducing  the  concept  of  risk  allocation,  and  (5)  acknowledging  the  need  for  fair 
and  expeditious  processing  of  protests  and  disputes. 

These  changes  will  establish  in  the  statement  of  policy  the  need  for  an  optimum 
balance  between  efficiency,  full  and  open  access  to  the  procurement  system,  and 
sound  implementation  of  socioeconomic  policies . 

DoD  also  endorsed  the  Section  800  Panel  recommendation,  to  relocate  language 
dealing  with  the  evaluation  of  options  on  sealed  bid  contracts  from  10  U.S.C. 
2301(a)(7)  to  10  U.S.C.  2305,  because  the  guidance  especially  addresses 
evaluation  and  award  of  contracts. 


II.  S.  1587:  Would  relocate  language  dealing  with  the  evaluation  of  options  on  sealed 
bid  contracts  from  10  U.S.C.  2301(a)(7)  to  10  U.S.C.  2305. 

ISSUE: 

The  Administration  supports  S.  1587's  amendments  to  §2301,  but  they  do 
not  go  far  enough.  S.  1587  does  not  include  the  substantive  changes 
necessary  to  modernize  this  defense  acquisition  policy  statement  and  the 
necessary  clarifying  technical  amendments  to  §2305. 

SUGGESTION:  The  Administration  recommends  S.  1587  incorporate  the  changes  to 
10  U.S.C.  2301  that  were  recommended  by  the  Section  800  Panel  and  revised  slightly 
by  the  Administration.  The  language  was  provided  to  the  Senate  in  the  5  November  93 
informal  Administration  comments  on  S.1587.  The  changes  recommended  would 
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ensure  a  Congressional  defense  procurement  policy  that  is  comprehensive  and  that 
reflects  current  realities.  As  stated  in  the  Section  800  report:  "...these 
recommendations  significantly  clarify  policies  and  emphasize  concerns  which  will 
continue  to  be  the  driving  factors  in  DoD  acquisition  into  the  next  century.  They  will 
provide  an  important  policy  basis  for  many  of  the  Panel's  specific  recommendations  on 
other  statutes." 

In  addition,  the  Administration  would  also  conform  the  reference  to  "other  than  small 
purchases"  to  the  new,  simplified  acquisition  threshold  terminology  and  recommends 
the  adoption  of  a  parallel  policy  statement  for  the  civilian  agencies. 

III.  Conyers/Clinger  Draft,  §§1012, 1062:  Adopts  S.  1587. 

IV.  H.R.  3586,  §101: 

Section  101  of  this  bill  sets  forth  a  new  congressional  defense  procurement  policy 
statement  that  emphasizes  the  use  of  commercial  practices,  and  the  purchase  of 
commercial  items,  by  the  Administration.  It  is  the  same  as  the  Administration  proposal. 
The  Administration  supports  this  proposed  policy  statement. 
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CONTRACT  FORMATION 

S.  1587  §§1013/1063.  Prompt  Notice  of  Award  (See  also  §§1014/1064, 1401(c)  and 
1433). 

I.  DoD  Position  on  Section  800  Recommendation: 

N/A  -  no  Section  800  Panel  recommendation. 

II.  S.  1587:  S.  1587  would  amend  §2305  of  Title  10,  and  §303B  of  the  Federal 
Property  and  Administrative  Services  Act,  to  require  that  notice  of  award  to 
unsuccessful  bidders  and  offerors,  on  both  sealed  bid  solicitations  and  competitive 
proposals,  be  provided  within  3  days  after  the  date  of  contract  award. 

ISSUES: 

S.  1587's  proposal  is  unnecessary  for  sealed  bids  because  prompt  notice 
to  unsuccessful  bidders  is  already  required  by  regulation. 

For  competitive  negotiations,  the  3  day  notice  requirement  is  arbitrary;  a 
better  approach  is  to  provide  incentive  for  prompt  agency  debriefmgs  by 
linking  the  protest  timeframe  to  date  of  offered  debriefing. 

A  statutory  requirement  that  unsuccessful  bidders  be  notified  of  contract  award  on 
sealed  bid  solicitations  is  unnecessary  because  the  FAR  already  requires  such  notice 
(FAR  §14.408).  In  addition,  a  mandatory  requirement  to  notify  within  3  days  of  award 
should  not  be  set  in  statute.  Particularly  in  light  of  the  large  volume  of  sealed  bid 
procurements  conducted  by  federal  agencies,  agency  heads  should  retain  some 
discretion  on  the  time  frame  in  which  unsuccessful  bidders  on  sealed  bid  contracts  are 
notified. 

For  competitive  negotiations,  the  Administration  would  provide  an  incentive  for 
agencies  to  expedite  their  debriefings  by  linking  the  protest  time  frame  to  the  date  an 
agency  offers  a  debriefing.  When  requested  in  writing  by  the  unsuccessful  offeror 
within  3  days  of  award,  an  agency  must  promptly  debrief.  The  unsuccessful  offeror 
would  then  have  5  days  within  which  to  file  a  protest.  The  length  of  time  within  which  a 
protest  may  be  filed  will  be  shorter  if  an  agency  debriefs  promptly.  (See  §§1014/1064, 
1401  and  1433). 

SUGGESTION:  The  Administration  would  delete  §§1 01 3  and  1 063. 
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Essential  Changes: 


"(a)  Sealed  Bid  Procedures.-Sections  2305(b)(3)  of  Title  10,  United  States  Code, 
(§303B  of  the  Federal  Property  and  Administrative  Services  Act)  is  amended  by  adding 
at  the  end  the  following:  'As  soon  as  practical  after  the  date  of  contract  award,  the  head 
of  the  agency  shall  notify,  in  accordance  with  the  FAR,  all  bidders  not  awarded  the 
contract  that  the  contract  has  been  awarded.' 

(b)  Competitive  Proposal  Procedures.-  §2305(b)(4)(B)  of  Title  10,  United  States  Code, 
(§303B  of  the  Federal  Property  and  Administrative  Services  Act)  is  amended  in  the 
second  sentence  by  striking  out  'shall  promptly  notify'  and  inserting  in  lieu  thereof  ,'as 
soon  as  practical  after  the  date  of  contract  award,  shall  notify  in  accordance  with 
procedures  established  in  the  FAR."' 


III.  Conyers/Clinger  Draft,  §1013/1063:  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision  as  to  sealed  bids.  The  proposal  does 
provide,  at  §1 1 1  (2),  that  any  required  debriefing  shall  be  conducted  to  the  maximum 
extent  practicable  within  1 5  calendar  days  after  the  date  of  award. 
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CONTRACT  FORMATION 

S.  1587  §§1014/1064.  Post  Award  Debriefings  (See  also  §§1013/1063, 1401(c)  and 
1433). 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendations  to: 

(1 )  amend  the  provisions  of  Title  31  to:  use  consistent  terminology  for  the  time 
in  which  statutory  action  must  be  taken  by  using  the  term  "calendar  days"  (the 
current  law  is  silent  in  some  cases  and  in  others  refers  to  working  days); 

(2)  conform  the  provisions  of  31  U.S.C.  3553,  which  requires  suspension  of 
contract  performance  when  a  protest  is  filed  within  10  days  of  contract  award; 

(3)  to  also  require  an  agency  to  suspend  contract  performance  if  a  protest  is 
filed  within  3  calendar  days  after  the  date  set  by  an  agency  for  any  requested 
and  required  debriefing  (but  revise  the  panel's  recommendation  on  time  limits  for 
post-award  debriefings  to  require  a  written  request  for  debriefing  be  made  within 
3  days  after  receipt  of  notice  of  award  and  then  have  5  days  after  the  debriefing 
within  which  to  file  a  protest);  and, 

(4)  add  that  the  Comptroller  General  should  be  given  express  authority  to  issue 
protective  orders  to  allow  attorneys  and  technical  consultants  for  interested 
parties  access  to  competition-sensitive  or  proprietary  information  1.5. 5.). 

DoD  does  not  endorse  the  recommendation  to  amend  the  terminology  in  31  U.S.C. 
3553  and  3554,  referring  to  actions  that  must  be  taken  by  the  head  of  the  "procuring 
activity,"  to  require  such  actions  be  taken  by  the  head  of  the  "contracting  activity." 

II.  S.  1587:  Proposed  10  U.S.C.  2305(b)  (bill  §1014)  and  proposed  41  U.S.C.  253b 
(bill  §1064)  would  allow  a  period  of  7  days  after  award  of  a  contract  under  negotiated 
procedures  during  which  an  unsuccessful  offeror  could  request  a  debriefing,  followed 
by  an  additional  7  day  period  during  which  the  agency  would  be  required  to  conduct  the 
requested  debriefing.  This  14  day  period  coupled  with  the  7  day  period  allowed  for 
filing  a  protest  (as  proposed  in  bill  §§1 401(c)  and  1433),  would  extend  the  period 
during  which  contract  performance  under  a  negotiated  procurement  would  be  subject  to 
automatic  suspension  from  the  current  10  calendar  days  to  a  potential  21  days. 

Also,  S.  1587  sections  set  forth  detailed  requirements  on  debriefing  content.  For 
example,  proposed  10  U.S.C.  2305(b)(5)(B)(iii),  and  proposed 
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§303B(e)(2)(C)  of  the  Federal  Property  and  Administrative  Services  Act  (41  U.S.C. 
253b))  require  the  agency  to  provide  the  offeror  with  "the  total  technical  and  cost 
scores  of  all  offers." 

ISSUES: 

Delays  in  or  extensions  of  lead  time  for  procurements  are  costly  and 
disruptive  to  contractors  as  well  as  to  the  Federal  agencies. 

The  length  of  time  that  a  firm  must  extend  its  offer  and  extend  any  guarantee  bonds 
which  accompany  its  offer  adds  to  the  cost  of  doing  business.  Upon  award,  the 
successful  contractor  must  lock-in  labor  agreements,  suppliers  and  subcontractors  as 
soon  as  possible  in  order  to  maintain  its  price.  The  extended  potential  for  disruption 
and  delay  adversely  impacts  the  ability  to  hold  prices. 

For  supply  and  service  contracts,  the  transition  from  one  contractor  to  another  often 
requires  close  coordination  among  the  in-coming  and  out-going  contractors,  the 
procurement  office,  and  the  government  "customers,"  to  ensure  an  uninterrupted  and 
undiminished  source  of  supplies  and  services.  Extending  the  potential  for  suspension 
of  performance  increases  the  disruption  and  risks  that  the  transition  will  not  occur  on 
time. 

SUGGESTION:  The  Administration  would  reduce  the  period  of  uncertainty  yet  keep  a 
balance  of  competing  interests  as  follows:  For  negotiated  procurements,  the 
Administration  would  provide  an  interested  party  up  to  3  days  to  request  a  debriefing, 
and  5  days  to  file  a  protest  after  the  date  offered  by  the  government  for  the  requested 
debriefing.  This  standard  is  intended  to  provide  a  strong  incentive  for  an  agency  to 
conduct  speedy,  efficacious  debriefings.  (See  discussion  at  §§1013/1063.)  Those 
parties  who  did  not  request  a  debriefing  would  "default"  into  the  protest  period 
permitted  for  sealed  bid  offerors  under  GAO  regulations,  i.e.,  10  days  from  the  date  the 
interested  party  knew  or  should  have  known  of  the  basis  for  the  protest. 

S.  1587  requires  debriefings  to  provide  offerors  with  total  technical  and 
cost  scores  of  all  offerors;  this  language  is  inappropriate  because 
agencies  are  moving  away  from  numerical  ratings. 

The  use  of  the  word  "scores"  suggests  that  a  numerical  rating  scheme  will  be  used. 
Most  agencies  are  moving  away  from  numerical  scoring  systems,  in  part  based  on  the 
approach  that  the  final  decision  must  be  based  on  the  substance  of  the  proposal  and 
not  on  numeric  scores. 

Also,  several  agencies  have  policies  discouraging  the  assignment  of  point  scores  to 
price  because  it  focuses  contracting  personnel  on  scores,  rather  than  on  achieving  the 
best  value  overall.  The  proposed  bill  language  runs  directly  counter  to  a  National 
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Performance  Review  recommendation  to  encourage  best  value  procurement,  "to 
recognize  other  factors  besides  price,  define  best  value  and  provide  regulatory 
guidance  to  implement  a  program  for  buying  on  a  best  value  basis." 

SUGGESTION:  Delete  the  phrase  "and  the  total  technical  and  cost  scores  of  all  offers" 
from  §§1014/1064,  proposed  §2305(b)(5)(B)(iii)  of  title  10  and  proposed 
§303B(e)(2)(C)  of  the  Federal  Property  and  Administrative  Services  Act. 

Essential  Changes; 


S.  1587,  §§1014/1064,  and  §§1 401(c)  and  1433(a),  provide  that  an  agency  must 
suspend  contract  performance  if  an  unsuccessful  offeror  submits  a  protest  within  any  of 
the  periods  delineated  below 

(1 )  either  10  days  from  the  date  of  contract  award;  or 

(2)  within  5  days  after  (A)  the  debriefing  date  offered  to  an  unsuccessful  offeror  for  any 
debriefing  that  is  requested,  and,  when  requested,  is  required  or  (B)  in  the  case  of  a 
contract  for  which  no  debriefing  is  required,  the  date  of  receipt  of  notification  of  contract 
award. 


III.  Conyers/Clinger  Draft,  §§1014/1064:  Allows  a  total  time  frame  of  15  days  (5  days 
to  request,  5  days  to  conduct  the  debriefing,  and  5  days  to  protest). 

SUGGESTION:  The  Administration  would  amend  these  sections  of  the 
Conyers/Clinger  draft  in  conformity  with  the  language  proposed  for  S.  1587. 

IV.  H.R.  3586,  §111:  This  Section  amends  §2305  of  Title  10  to  require  that 
implementing  regulations  establish  when  a  unsuccessful  offeror  is  entitled  to  a 
debriefing,  and  that  any  required  debriefing  should  be  conducted,  to  the  maximum 
extent  practicable,  within  15  calendar  days  after  award.  It  also  provides  for  the 
establishment,  upon  filing  of  a  protest,  of  a  protest  file  to  which  actual  or  prospective 
offerors  have  reasonable  access. 

SUGGESTION:  The  Administration  does  not  find  this  provision,  which  sets  forth 
guidance  and  leaves  implementing  detail  to  regulation,  objectionable.  By 
accommodating  the  offerors'  interest  in  promptly  obtaining  information  relevant  to  an 
award,  fewer  protests  that  are  aimed  solely  at  obtaining  information  will  be  filed. 
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CONTRACT  FORMATION 

S.  1587  §§1021/1071.  Secretarial  Determination  Regarding  Use  of  Cost  Type  or 
Incentive  Contract. 

I.  DoD  Position  on  Section  800  Recommendation  (1.2.3): 

Endorse  Section  800  recommendations  to  make  the  following  changes: 

(1 )  delete  §2306(c)  (requiring  agency  head  determination  as  to  appropriateness 
of  cost  or  incentive  contracts); 

(2)  amend  §2306(d)  to  eliminate  all  fee  limits  on  A/E  cost-plus-fixed-fee 
contracts; 

(3)  amend  §2306(e)(2)  by  conforming  "small  purchase  threshold"  to  "simplified 
acquisition  threshold;"  and, 

(4)  delete  §2306(f)  (it  is  no  longer  necessary  to  signal  where  the  Truth  in 
Negotiation  Act  is  codified). 

These  changes  seek  to  ensure  DoD  selects  the  appropriate  type  of  contract  by 
requiring  that  we  focus  on  the  nature  of  property  or  services  to  be  acquired  and  the 
proper  allocation  of  risk  between  the  parties. 

DoD  recommends  that  the  Section  800  recommendation  be  expanded  to  delete  all 
fee  caps,  and  not  just  the  one  in  2306(d),  for  the  same  reasons  that  fee  limits  should 
not  be  retained  on  architect  and  engineering  services.  The  statute  should  not 
constrain  the  maximum  fee  a  contractor  may  be  entitled  based  on  the  type  of 
requirement,  (e.g.,  A/E,  R&D  etc.).  The  contracting  officer,  after  consultation  with 
the  program  manager,  is  the  appropriate  official  to  determine  and  justify  the 
reasonableness  of  a  contractor's  fee.  The  removal  of  any  caps  on  fees  may  also 
provide  the  incentive  to  attract  greater  industry  participation  in  the  government 
acquisition  process. 

II.  S.  1587:  Repeals  subsection  (c)  of  §2306,  requiring  an  agency  head  determination 
that  a  cost-type  or  incentive  contract  is  likely  to  be  less  costly,  or  that  it  is  not 
practicable  to  use  another  type  of  contract,  before  cost-type  or  incentive  contracts  may 
be  used. 

ISSUE: 

S.  1587  does  not  also  repeal  subsection  (d)  of  10  U.S.C.  2306,  which 
imposes  inappropriate  fee  limitations  on  cost-plus-fixed-fee  contracts;  nor 
does  it  conform  "small  purchase  threshold"  in  (e)(2)  to  "simplified 
acquisition  threshold." 
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The  maximum  fee  a  contractor  may  be  entitled  to  based  on  the  type  of  requirement 
(architect-engineering,  research  and  development,  or  other)  should  not  be  artificially 
constrained  by  statute.  The  contracting  officer  is  the  appropriate  official  to  determine 
and  justify  the  reasonableness  of  contractor  fee.  Fee  limits  may  be  especially 
inappropriate  for  smaller  projects,  where  overhead  is  proportionately  higher. 

For  architect-engineering  projects,  this  detrimental  effect  was  particularly  well- 
documented  in  the  Section  800  Acquisition  Law  Advisory  Report.  For  example,  the 
private  sector  architect-engineering  community  indicated  that  because  of  the  6%  fee 
limit  they  tend  io  use  standard  designs,  or  utilize  less  skilled,  less  expensive  staff,  or 
otherwise  short  cut  design  time  on  government  contracts.  The  removal  of  fee  caps  may 
provide  the  incentive  to  attract  greater  industry  participation  in  the  government 
acquisition  process.  The  Administration  believes  that  less  attention  should  be  focused 
on  the  portion  of  price  that  represents  fee,  and  more  attention  focused  on  total  price 
and  quality. 

SUGGESTION:  The  Administration  recommends,  in  addition  to  the  change  in  S.  1587, 
the  repeal  of  10  U.S.C.  2306(d),  and  the  conforming  language  change  to  (e)(2). 

NOTE:  If  the  Senate  agrees  with  the  Administration's  recommendations,  a 
conforming  change  to  §1022  is  required. 

III.  Conyers/Clinger  Draft,  §1021:  Same  as  S.  1587. 

IV.  H.R.  3586,  §112:  Same  as  the  Administration  proposal  (repeals  (c)  and  (d)). 
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CONTRACT  FORMATION 
S.  1587  §1031.  Encouragement  of  Competition  and  Cost  Savings. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendation  to  repeal  10  U.S.C.  2317  (requiring 
that  performance  appraisal  systems  recognize  efforts  to  increase 
competition),  which  is  not  considered  to  add  any  meaningful  or  unique 
requirements  for  DoD  personnel.  Repeal  of  10  U.S.C.  2317  would  support 
the  goal  of  streamlining  of  acquisition  laws  and  encouraging  the  exercise  of 
sound  judgment  on  the  part  of  acquisition  personnel  (1.2.4). 

II.  S.  1587:  Would  revise  10  U.S.C.  2317  and  transfer  it  to  10  U.S.C.  1701. 
ISSUE: 

None. 

Any  issue  raised  by  the  Senate's  failure  to  adopt  the  Section  800 
recommendation  to  repeal  has  been  mooted  because  the  FY94  National 
Defense  Authorization  Act  repealed  10  U.S.C.  2317. 

SUGGESTION:  Delete  S.  1587  provision  §1031  (no  longer  necessary). 

III.  Conyers/Clinger  Draft:  N/A 

IV.  H.R.3586:  N/A 
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CONTRACT  FORMATION 

S.  1587  §1201.  Stabilization  of  Dollar  Threshold  of  Applicability. 
S.  1587  §1251.  Revision  of  Civilian  Agency  Provisions  to  Ensure  Uniform 
Treatment  of  Cost  or  Pricing  Data. 

I.  DoD  Position  on  Section  800  Recommendation: 

DoD  endorses  the  Section  800  recommendation  to  maintain  the  dollar  threshold  for 
application  of  the  statute  constant  at  $500,000  by  eliminating  all  words  in  the  statute 
that  revert  the  threshold  to  $100,000  after  Dec  31 ,  1995;  and  to  repeal  §803  of  the 
National  Defense  Authorization  Act  for  fiscal  year  1991  (P.L.  101-510)  as  amended. 

DoD  would  also  change  the  prescribed  interest  rate  on  overpayments  from  the  rate 
for  IRS  late  filers  to  the  interest  rate  prescribed  by  the  Contract  Disputes  Act  (41 
U.S.C.  61 1).  In  addition,  DoD  would  add  an  inflation  adjustment  mechanism  for  the 
TINA  threshold  (1.3.1). 

II.  S.  1587:  Repeals  reversion  in  Title  10  of  threshold  for  cost  or  pricing  data  from 
$500,000  to  $100,000. 

ISSUES: 

S.  1587  does  not  include  an  inflation  mechanism  for  future  adjustments  to 
the  cost  or  pricing  data  threshold. 

Once  a  dollar  threshold  is  set  forth  in  statute,  it  typically  is  not  changed  unless  an 
agency  petitions  Congress  for  a  statutory  change.  Absent  statutory  language  to  permit 
such  adjustment,  agencies  will  be  unable  to  adjust  the  TINA  threshold  to  reflect  the  real 
value  in  current  dollars  (adjusted  for  inflation). 

SUGGESTION:  The  Administration  favors  the  use  of  a  mechanism  to  automatically 
adjust  the  dollar  threshold  for  inflation,  and  recommends  the  same  mechanism  be  used 
for  the  cost  or  pricing  data  threshold,  the  simplified  acquisition  threshold,  and  the 
"micro  purchases"  threshold  (currently  $2,500).  The  Administration  recommends  that 
the  language  it  informally  submitted  to  the  Senate  on  November  5,  1993  be  used. 

III.  Conyers/Clinger  Draft,  §1201:  Same  as  S.  1587. 

IV.  H.R.  3586,  §121:  Same  as  S.  1587. 
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CONTRACT  FORMATION 

S.  1587  §1202.  Exceptions  to  Cost  or  Pricing  Data  Requirements. 
S.  1587  §1203.  Limitation  on  Authority  to  Require  a  Submission  Not  Otherwise 
Required. 

S.  1587  §1251.  Revision  of  Civilian  Agency  Provisions  to  Ensure  Uniform 

Treatment  of  Cost  or  Pricing  Data. 
(See  also  Title  VIII.  Commercial  Items  and  Admin  proposed  new  Title  10  52985) 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendation  to: 

(1)  amend  subsection  (b)(1)(A)(ii)  by  adding  the  phrase,  "or  of  services  regularly 
used  for  other  than  Government  purposes"  after  words  "established  market  prices  of 
commercial  items;" 

(2)  add  a  specific  exception  in  subsection  (b)(2)  for  commercial  items  or  services 
when  the  modification  is  "of  a  type  customarily  available  in  the  commercial 
marketplace"  or  "a  minor  modification  made  to  meet  Federal  Government 
requirements;" 

(3)  expand  and  clarify  the  exception  for  adequate  price  competition  as  stated  in 
subsection  (b)  by  adding  a  new  subsection  (b)(3),  and  inserting  the  words,  "or 
another  date  agreed  upon  between  parties  pursuant  to  subsection  (d)(1)(B)  within 
subsections  (d)(4)(A)(ii),  (d)(4)(B)(ii),  and  (g)." 

DoD  would  also: 

(1)  insert  the  word  "shall"  where  the  word  "may"  appears  in  (b)(3)  and  where  the 
word  "need"  appears  in  (b)(1)  and  (b)(2); 

(2)  in  subsection  (c)  insert  or  (b)  after  subsection  (a)  to  make  use  of  the  exceptions 
mandatory; 

(3)  delete  reference  to  "catalog"  before  market  prices  to  be  consistent  with 
commercial  products  definition  ("catalog"  prices  are  no  longer  a  reasonable  means 
to  establish  price  reasonableness  because  discounting  "market  price"  should 
encompass  catalog  prices); 

(4)  add  paragraph  (b)(1)(C)  to  the  proposed  bill  to  establish  an  exception  when 
procuring  a  commercial  item  or  component  and  the  price  has  been  determined  to  be 
fair  and  reasonable  under  §2985;  and 

(5)  add  modifications  to  the  scope  of  current  TINA  exceptions. 
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The  changes  delineated  by  the  Section  800  Panel  and  those  recommended  by  DoD 
meet  the  DoD  Acquisition  Reform  objectives  by:  facilitating  the  purchase  by  DoD 
and  its  contractors  of  commercial  or  modified  commercial  items  and  services  at  or 
based  on  commercial  market  prices;  enabling  companies  to  integrate  the  production 
of  both  commercial  and  defense  peculiar  in  a  single  business  unit  without  altering 
their  accounting  or  management  procedures;  and  facilitating  Government  access  to 
commercial  technologies  and  skills  available  in  the  commercial  marketplace  to 
develop  new  technologies  (1 .3.1 ). 

II.  S.  1587:  Sections  1202/1251  essentially  retain  the  current  statutory  exceptions  to 
cost  or  pricing  data  requirements,  including  the  permissive  construction  that  these 
requirements  need  not  be  applied  in  certain  situations.  Amends  the  statute  to  provide 
that  TINA  need  not  apply  to  the  modification  of  a  contract  or  subcontract  if  the  contract 
or  subcontract  would  otherwise  be  excepted  under  "adequate  price  competition"  or 
"established  catalog  or  market  prices,"  and  the  modification  does  not  change  the 
contract  or  subcontract  from  one  for  a  commercial  item  to  one  for  a  noncommercial 
item.  Sections  1203/1251  amend  10  U.S.C.  2306a(c)  to  change  the  discretionary 
authority  to  require  cost  or  pricing  data  with  head  of  agency  approval  for  circumstances 
under  subsection  (a)  (i.e.  under  the  TINA  threshold)  to  those  circumstances  under 
amended  subsection  (b)  (i.e.  the  TINA  exceptions  provision). 

ISSUE: 

S.  1587,  in  §1202,  maintains  the  current  inadequacy  of  the  TINA 
exceptions  by  not  amending  the  statute  to  make  use  of  those  exceptions 
mandatory. 

Demands  for  cost  or  pricing  data  are  a  major  impediment  to  integration  of  the  military 
and  commercial  sectors  of  the  economy.  The  Administration  believes  that  it  is 
necessary  to  relieve  commercial  vendors  of  the  current  burden  of  having  to  maintain 
separate  operations  and  accounting  systems  in  order  to  contract  with  the  government. 

With  respect  to  cost  or  pricing  data,  the  Senate  language  says:  "cost  or  pricing  data 
requirements  need  not  be  applied  ..."  by  contracting  officers  when  adequate  price 
competition,  or  another  listed  conditions  are  present.  However,  contracting  officers 
have  been  reluctant  to  use  the  TINA  exceptions  set  forth  in  the  statute  because  they 
are  merely  permissive  and  could  be  challenged  upon  review.  Indeed,  a  recent  DoDIG 
report  noted  that,  for  contracts  below  the  $500,000  TINA  threshold,  contracting  officers 
relied  on  cost  analyses  for  88  of  1 16  contract  actions  when  use  of  cost  analyses  was 
not  required  or  justified  (DoDIG  Audit  Report  No.  94-004,  Oct  15,  1993,  pg.  6). 

The  Administration  believes  that  mandatory  use  of  the  exceptions  is  required  to  reverse 
the  current  practice  employed  by  many  contracting  officers  of  asking  for  cost  or  pricing 
data  even  though  an  exemption  may  legitimately  apply.  Therefore,  the  Administration 
would  provide  that  cost  or  pricing  data  shall  not  be  required  where  a  stated  exception 
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applies.  The  contracting  officer  is,  however,  given  authority  to  overcome  this 
presumption  and  require  submission  of  cost  and  pricing  data  if  he  is  not  certain  the 
price  is  fair  and  reasonable. 

SUGGESTION:  Change  the  word  "need"  to  "shall"  in  subparagraphs  (b)(1)  and  (2)  to 
reflect  a  stronger,  overall  statutory  message:  that  cost  or  pricing  data  requirements 
shall  not  be  applied  when  the  exception  criteria  are  met. 

Essential  Changes: 


MODIFIED  S.  1587.  §1202  LANGUAGE 

"(b)  EXCEPTIONS. — Except  as  provided  in  subsection  (c) 
"(1 )  This  section  shall  need  not  be  applied  to  . . . 


ISSUE: 

S.  1587,  in  §1202,  is  overly  broad  because  it  would  exempt  modifications 
based  on  the  competitiveness  of  the  underlying  award,  even  where  the 
modification  itself  may  not  warrant  an  exception. 

S.  1587  is  overly  broad  because  there  are  many  situations  where  cost  or  pricing  data 
are  not  required  to  price  an  initial  award,  and  a  subsequent  modification  does  not 
convert  a  commercial  item  into  a  noncommercial  item,  but  still  the  modification  may  not 
warrant  a  TINA  exception.  For  example,  a  contract  may  be  competitively  awarded  for 
the  development  of  a  C-1 7  aircraft,  and  later  the  contract  may  be  modified  to  change  a 
specification  to  require  a  unique  military  radio.  Clearly  the  modification  does  not 
convert  a  commercial  item  into  a  noncommercial  item.  Yet,  under  the  Senate  proposal, 
if  the  initial  award  was  exempt  from  TINA  the  subsequent  modification  is  as  well, 
regardless  of  whether  there  is  adequate  price  competition  or  any  other  indicia  that 
would  warrant  a  TINA  exception.  It  is  not  clear  that  the  Senate  intended  such  a  result. 

The  better  approach  is  simply  to  add  modifications  to  the  scope  of  the  existing 
exceptions.  Where  an  existing  exception  applies,  there  is  no  valid  reason  not  to  apply 
it  to  a  modification  as  well  as  to  an  underlying  contract  or  subcontract. 

SUGGESTION:  For  the  sake  of  clarity,  it  is  recommended  that  the  exceptions  set  forth 
in  10  U.S.C.  2306a(b)(1)  be  expanded  to  apply  to  modifications  to  contracts  and 
subcontracts.  If  the  price  of  a  modification  is  based  on  adequate  price  competition  or 
established  market  price,  for  example,  TINA  requirements  should  not  be  applied. 

(NOTE:  For  many  years,  that  has  been  the  agencies'  interpretation  of  TINA 
requirements  as  set  forth  in  pertinent  FAR  clauses.) 

ISSUE: 
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S.  1587  in  §1202,  retains  outdated  statutory  language  in  the  catalog  or 
market  price  exception. 

The  concept  of  "catalog  price"  is  outdated.  In  fact,  many  vendors  no  longer  maintain 
any  real  discount  in  their  catalog  price.  The  term  "market  price"  adequately 
encompasses  the  catalog  price  concept. 

There  have  also  been  significant  administrative  difficulties  in  developing  an  adequate 
regulatory  definition  of  "substantial  quantities"  without  resorting  to  an  arbitrary  number 
that  may  be  more  or  less  than  the  quantity  needed  to  reflect  competitive  market  price 
for  a  given  item.  Current  practice  as  to  whether  market  price  has  been  established  is  to 
determine  if  there  have  been  substantial  sales  to  the  general  public.  This  rationale  is 
better  addressed  by  a  standard  that  exempts  items  when  they  have  been  sold  in 
"sufficient  quantities  to  establish  a  market  price."  This  standard  would  permit  the 
contracting  officer  to  ascertain  whether  an  item  has  been  "at  play"  in  the  market 
sufficient  to  establish  a  price  which  reflects  competitive  forces  and  hence  warrants  a 
TINA  exception. 

SUGGESTION:  Delete  the  words  "catalog  or"  and  replace  the  term  "substantial 
quantities"  with  "sufficient  quantities"  (i.e.,  quantities  sold  should  be  sufficient  to 
establish  a  market  price)  to  aid  the  Department  in  acquiring  advanced,  state-of-the-art 
commercial  technologies  not  yet  sold  in  "substantial  quantities." 

ISSUE: 

S.  1587,  in  §1203,  overlooked  providing  authority,  as  currently  permitted 
in  10  U.S.C.  2306a(c),  to  require  the  submission  of  cost  or  pricing 
documentation  under  the  TINA  threshold. 

SUGGESTION:  As  a  technical  modification,  add  back  authority  to  require  submission 
of  cost  and  pricing  data  under  the  threshold  in  subsection  2306a(a)  which  would  not 
otherwise  be  required. 
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Essential  Changes: 


MODIFIED  S.  1587.  §1203  LANGUAGE 

Section  2306a(c)  of  Title  10,  United  States  Code,  is  amended  by  striking  out  "by 
subsection  (a),  such  data  may  nevertheless  be  required  to  be  submitted  by  the  head  of 
the  agency  if  and  inserting  in  lieu  thereof  "by  reason  of  subsections  (a)  and  (b), 
submission  of  such  data  may  not  be  required  unless".  


III.  Conyers/Clinger  Draft,  §§1202/1203:  Adopts  S.  1587  in  §1202  but  with 
Administration  proposed  language  change  to  make  TINA  exceptions  mandatory  (i.e. 
shall  not)  rather  than  permissive  and  to  make  TINA  exceptions  applicable  to  contract 
and  subcontract  modifications.  In  §1203  does  not  extend  the  authority  to  require  cost 
or  pricing  data  to  TINA  exceptions  but  retains  the  authority  only  for  below  TINA 
threshold.  Also  changes  head  of  agency  authority  level  to  head  of  contracting  activity 
with  justification  premised  on  certification  of  accuracy  and  completeness  (may  not  be 
further  delegated). 

SUGGESTION:  Accept  §1202  but  not  §1203. 

IV.  H.R.  3586,  §122,  §123,  and  §801:  Although  adopted  Administration  proposed  new 
Title  10  §2985  approach,  also  adopted  S.  1587  §§1202/1203. 
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CONTRACT  FORMATION 

S.  1587  §1204.  Additional  Special  Rules  for  Commercial  Items. 

S.  1587  §1251.  Revision  of  Civilian  Agency  Provisions  to  Ensure  Uniform 

Treatment  of  Cost  or  Pricing  Data. 
fSee  also  Title  VIII.  Commercial  Items  and  Admin  proposed  new  Title  10  52985) 

I.  DoD  Position  on  Section  800  Recommendations: 

Endorse  Section  800  recommendations:  to  create  a  new  chapter  in  Title  1 0  on 
Commercial  Items,  which  exempts  commercial  items  from  cost  or  pricing  data  under 
the  Truth  In  Negotiations  Act,  while  providing  a  new  structure  for  determining  fair 
and  reasonable  pricing  of  commercial  items;  providing  a  specific  Government 
remedy  for  inaccurate  documentation  generally  modeled  after  remedies  afforded 
under  the  Uniform  Commercial  Code  and  various  state  commercial  codes  (however, 
language  was  added  to  denote  the  non-exclusivity  of  the  federal  remedy);  and 
providing  for  the  government's  right  to  audit  data  provided  by  a  contractor. 

Revise  Section  800  proposal  on  price  reasonableness  by  modifying  the  proposed 
new  Title  1 0  §2xx5(a)(1 )  to: 

(1)  Replace  "full  and  open  competition"  with  "based  on  adequate  price  competition" 
as  an  alternative  circumstance  under  which  price  reasonableness  will  be  presumed; 
and 

(2)  Replace  the  "substantial  sales  at  catalog  prices"  with  "the  price  agreed  on  is 
based  on  prices  of  items  sold  in  sufficient  quantities  to  the  genera!  public  to 
establish  a  market  price";  and 

(3)  Replace  the  permissive  "may,"  allowing  the  contracting  officer  to  waive  the 
requirement  for  cost  or  pricing  data,  with  "shall"  presume  price  reasonableness  in 
these  cases; 

(4)  Remove  references  to  "catalog  prices"  every  place  it  is  used. 

Modify  the  Section  800  proposed  new  Title  10  §2xx5(a)(2)  to  read: 

"(2)  When  paragraph  (1)  is  not  applicable,  the  contracting  officer  shall  use  price 
analysis  to  determine  whether  or  not  the  price  is  fair  and  reasonable." 

Amend  proposed  new  Title  10  §2xx5(b)  by  replacing  former  (a)(3)  with: 
"(3)  When  required  by  the  contracting  officer  prior  to  award  or  contract 
definitization,  the  contractor  shall  promptly  furnish  documentation  adequate  to 
demonstrate  the  market  price  of  the  item  or  items  or  otherwise  needed  to 
establish  a  fair  and  reasonable  price.  All  documentation  received  from  an 
offeror,  if  not  otherwise  in  the  public  domain  and  if  requested  by  the  offeror  and 
marked  as  confidential,  shall  be  treated  by  the  Government  as  confidential  and 
exempt  from  disclosure  to  the  extent  permitted  by  §552  of  Title  5." 
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Renumber  former  (a)(3)  and  revise  as  a  new  Title  10  §2xx5(b)(4)  to  read: 

"(4)  If  the  contracting  officer  determines  under  paragraphs  (1 )  or  (2)  that  the  price  is  fair 
and  reasonable,  no  cost  or  pricing  data  may  be  required  under  the  provisions  of 
§2306a  of  this  Title." 

Modify  proposed  new  Title  10  §2xx5(b)(1)  to  read: 

"(3)  When  required  by  the  contracting  officer  prior  to  award  or  contract 
definitization,  the  contractor  shall  promptly  furnish  documentation  adequate  to 
demonstrate  the  market  price  of  the  item  or  items  or  otherwise  needed  to 
establish  a  fair  and  reasonable  price.  All  documentation  received  from  an 
offeror,  if  not  otherwise  in  the  public  domain  and  if  requested  by  the  offeror  and 
marked  as  confidential,  shall  be  treated  by  the  Government  as  confidential  and 
exempt  from  disclosure  to  the  extent  permitted  by  §552  of  Title  5." 

Revise  proposed  new  Title  10  §2xx5(b)(2)  to  read: 

"(4)  If  the  contracting  officer  determines  under  paragraphs  (1 )  or  (2)  that  the 
price  is  fair  and  reasonable,  no  cost  or  pricing  data  may  be  required  under  the 
provisions  of  §2306a  of  this  Title. 

The  changes  as  delineated  by  the  panel,  and  further  recommended  by  DoD,  meet 
the  following  DoD  Acquisition  Reform  objectives  by:  facilitating  the  purchase  by 
DoD  and  its  contractors  of  commercial  or  modified  commercial  items  and  services  at 
or  based  on  commercial  market  prices;  enabling  companies  to  integrate  the 
production  of  both  commercial  and  defense  peculiar  in  a  single  business  unit 
without  altering  their  accounting  or  management  procedures  while  facilitating 
Government  access  to  state-of-the-art  commercial  technologies  and  skills. 

II.  S.  1587:  Provides  that,  to  the  maximum  extent  practicable,  agency  heads  shall 
conduct  procurements  for  commercial  items  on  a  competitive  basis  and  utilize  existing 
TINA  exceptions  to  exempt  such  procurements  from  TINA  requirements.  Also  provides 
that,  where  it  is  not  practicable  to  conduct  a  commercial  item  procurement  on  a 
competitive  basis,  a  contracting  officer  may  still  exempt  such  a  procurement  from  TINA 
where  the  contractor  provides  pricing  data  and  the  contracting  officer  determines  in 
writing  that  the  information  is  adequate  to  evaluate  price  reasonableness. 

ISSUE: 

S.  1587  provides  a  government  right  to  a  reduction  in  price  where  the 
offeror  provides  materially  inaccurate  or  misleading  information  even 
though  there  is  no  commercial  analog.  The  government  cannot  expect  to 
buy  commercial  items  by  continuing  to  erect  barriers  to  such  acquisition  by 
requiring  government-unique  terms  and  conditions. 
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SUGGESTION: 

Modify  S.  1587  to  delete  the  government  entitlement  to  a  price  reduction  if  the  offeror 
provides  materially  inaccurate  or  misleading  informationto,  but  provide  for  a 
government  right  to  audit  contractor  records  for  three  years  from  date  of  award. 

Essential  Changes: 


MODIFIED  S.  1587  LANGUAGE 

"(d)  Additional  Exception  Provisions  Regarding  Commercial  Items.— 

"3(A)  The  Govornmont  shall  be  ontitlod  to  a  reduction  in  price  and  the  roturn  of 
any  ovorpaymont,  with  interest,  if  an  offeror,  contractor,  or  subcontractor  provides 
materially  inaccurato  or  misloading  information  to  tho  contracting  officer  pursuant  to 
paragraph  (2)." 

(B)  Nothing  in  subparagraph  (A)  is  intended  to  precludes  the  head  of  an  agency 
from  negotiating  any  contract  clause  that  provides  additional  price  adjustment  authority 
for  tho  protection  of  tho  Government's  interest  in  specific  types  of  contracts,  including 
multiple  ordering  agreements. 

"3(A)  The  head  of  an  agency  shall  have  the  right  to  examine  all  information 
provided  by  an  offeror,  contractor,  or  subcontractor  pursuant  to  paragraph  (2)  and  all 
books  and  records  of  such  offeror,  contractor,  or  subcontractor  that  directly  relate  to 
such  information  in  order  to  determine  whether  such  information  is  materially 
inaccurate  or  misleading. 

"(B)  The  right  under  subparagraph  (A)  shall  expire  3  years  after  the  date  of 
award  of  the  contract,  or  3  years  after  the  date  of  the  modification  of  the  contract,  with 
respect  to  which  the  information  was  provided. 


ISSUE: 

S.  1587  treats  commercial  acquisition  by  piecemeal  amendment  to 
existing  statutes,  including  TINA,  rather  than  by  the  establishment  of  a 
single  chapter  within  Title  10  and  41  (FPASA)  setting  forth  a 
comprehensive  rule  structure  for  determining  the  price  reasonableness  of 
commercial  items. 

Piecemeal  amendment  of  individual  statutes  to  develop  a  new  procedure  for 
commercial  item  acquisition  is  not  as  effective  as  the  enactment  of  a  single  chapter  that 
exclusively  contains  all  of  the  rules  that  apply  to  commercial  item  acquisition.  Prior 
efforts  to  move  the  DoD  and  other  federal  agencies  away  from  reliance  on  government- 
unique  products  and  practices,  and  to  encourage  commercial  vendors  to  do  business 
with  the  government,  have  been  weakened  by  half-hearted  legislative  and  regulatory 
initiatives  that  did  not  provide  a  clear  change  in  direction.  Therefore,  it  is  preferable  to 
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have  a  single,  comprehensive  statement  of  commercial  item  acquisition  procedures  that 
is  strong  and  unambiguous  and  does  not  leave  room  for  undercutting  interpretation. 

This  approach  is  particularly  needed  in  the  area  of  commercial  item  pricing,  where  the 
traditional  TINA  exceptions  have  not  been  utilized  to  the  extent  they  might  have  been  to 
facilitate  commercial  practices.  S.  1 587  implicitly  acknowledges  this  fact  when,  for 
commercial  item  buys  conducted  on  a  competitive  basis,  it  reiterates  that  contracting 
officers  shall  utilize  existing  exceptions  as  much  as  possible.  If  the  existing  framework 
were  sufficient,  it  would  not  be  necessary  to  restate  direction  to  use  them.  The 
Administration  does  not  believe  that  use  of  the  existing  TINA  authorities  alone  is 
sufficient  to  make  the  cultural  shift  to  reliance  on  the  commercial  marketplace. 
Therefore,  the  Administration  supports  a  separate  statutory  pricing  scheme  for 
commercial  items  that  is  a  threshold  through  which  a  contracting  officer  must  pass 
before  falling  back  to  reliance  on  TINA. 

SUGGESTION:  Delete  balance  of  §§1204/1251  and  substitute  proposed 
Administration  new  Title  10  §2985  (and  equivalent  civilian  agency  legislation)  as  part  of 
new,  stand-alone  chapters  on  commercial  item  acquisition  in  order  to  consolidate  all 
provisions  associated  with  commercial  purchases. 

ISSUE: 

S.  1587  does  not  presume  price  reasonableness  for  competitive 
commercial  item  acquisitions;  this  statutory  presumption  is  necessary  to 
fully  eliminate  the  barriers  TINA  presents  to  commercial  acquisition. 

The  Administration  supports  a  mandatory  presumption  of  price  reasonableness  for 
those  commercial  item  buys  that  are  based  on  adequate  price  competition  or  when  the 
agreed-upon  price  is  based  on  prices  of  items  sold  in  sufficient  quantities  to  establish  a 
market  price.  When  the  government  foregoes  obtaining  detailed  cost  or  pricing  data,  or 
detailed  sales/customer  data  from  commercial  firms,  there  is  some  risk  that  the  items 
purchased  may  be  overpriced.  However,  the  significant  savings  in  administrative  costs 
(no  cost  or  sales  data  is  collected,  verified,  analyzed,  and  then  saved  for  years;  no 
accounting  systems  must  be  changed  to  comply  with  unique  government  cost 
accounting  requirements  or  cost  principles  requirements;  no  auditing  is  required),  and 
the  impetus  provided  to  commercial  markets  and  technologies,  more  than  offset  that 
risk. 

SUGGESTION:  Proposed  new  Title  10  §2985  would  direct  the  contracting  officer  "to 
(1)  presume  price  reasonableness  where  there  is  adequate  price  competition  or  when 
the  price  is  based  on  prices  of  items  sold  in  sufficient  quantities  to  the  general  public  to 
establish  a  market  price, ..."  If  the  proposed  new  Title  10  §2985  is  not  adopted,  S. 
1587,  in  subsection  (d)(2),  should  support  a  mandatory  presumption  of  price 
reasonableness  for  those  commercial  item  buys  that  are  based  on  adequate  price 
competition  or  when  the  agreed-upon  price  is  based  on  prices  of  items  sold  in  sufficient 
quantities  to  establish  a  market  price. 
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ISSUE: 

For  those  commercial  Hem  procurements  not  presumed  price 
reasonable,  S.  1587  should  require  preliminary  price  analysis, 
using  documentation  where  necessary,  before  resort  is  made  to 
full-blown  cost  or  pricing  data  requests. 

If  proposed  new  Title  10  §2985  were  accepted  by  the  Senate,  then  the  exception  for 
market  price  set  forth  in  10  U.S.C.  2306a(b)  would  be  rarely  used  -  instead  10  U.S.C. 
2981-2985  would  govern  purchases  of  commercial  items  and  components  and  provide 
authority  for  pricing  commercial  items  and  components  in  a  commercial  manner. 

The  approach  contained  in  §2985  is: 

(1 )  when  there  is  adequate  price  competition  or  when  the  price  is  based  on  prices  of 
items  sold  in  sufficient  quantities  to  the  general  public  to  establish  a  market  price  — 
presume  the  price  is  fair  and  reasonable;  or 

(2)  when  the  above  does  not  apply  because  the  item  is  no  longer  sold  in  sufficient 
quantities,  has  not  yet  been  sold  in  sufficient  quantities,  for  any  other  reason,  for 
contract  modifications,  or  when  pricing  a  modification  to  a  commercial  item  -  use 
price  analysis  to  determine  if  the  price  is  fair  and  reasonable. 

The  contracting  officer  may  request  data  from  an  offeror  to  demonstrate  the  market 
price  of  an  item  if  needed  to  establish  a  fair  and  reasonable  price.  If  the  fairness  and 
reasonableness  of  price  cannot  be  determined  under  the  above  structure,  the 
contracting  officer  may  obtain  cost  or  pricing  data  under  10  U.S.C.  2306a. 

This  approach  is  based  on  the  Administration's  position  that  the  Government  should  be 
willing  to  accept  some  risk  when  purchasing  commercial  items  in  order  to  reap 
significant  administrative  cost  savings.  When  the  Government  forgoes  obtaining 
detailed  cost  or  pricing  data,  or  detailed  sales/customer  data  from  commercial  firms, 
there  is  a  risk  that  the  items  bought  may  be  overpriced.  However,  the  significant 
savings  in  administrative  costs  (no  cost  or  sales  data  is  collected,  verified,  analyzed, 
and  then  saved  for  years;  no  accounting  systems  must  be  changed  to  comply  with 
unique  government  cost  accounting  requirements  or  cost  principles  requirement;  no 
auditing  is  required)  more  than  offsets  the  risk. 

This  approach  also  consolidates  all  the  provisions  associated  with  purchasing 
commercial  items  to  make  it  easier  for  commercial  firms  to  understand  the  laws 
applicable  to  Government  purchases. 

SUGGESTION:  Substitute  proposed  Administration  new  Title  10  §2985  (and 
equivalent  civilian  agency  legislation)  which  provides  a  new  structure  for 
determinations  of  fair  and  reasonable  pricing.  The  Administration  approach  is  three- 


5 


273 


tiered:  (1)  No  cost  or  pricing  data  would  be  required  when  adequate  price  competition 
has  been  achieved  or  when  the  commercial  item  is  sold  in  sufficient  quantities  to 
establish  a  market  price;  (2)  if  (1)  is  not  applicable  because  an  item  is  no  longer  sold  in 
the  marketplace  or  because  it  has  not  yet  been  introduced  to  the  marketplace,  price 
analysis  shall  be  used.  This  may  require  submission  of  documentation  available  in 
commercial  practice  to  establish  the  price  as  fair  and  reasonable.  The  contracting 
officer  may  only  request  cost  or  pricing  data  when  unable  to  determine  price 
reasonableness  under  (1)  or  (2). 

III.  Conyers/Clinger  Draft,  §1204:  Adopts  most  of  S.  1587. 

SUGGESTION:  Recommend  §1204  be  deleted  and  the  Administration  proposed  new 
Title  10  §2985  substitute  to  §1204  be  inserted  instead. 

IV.  H.R.  3586,  §124  and  §801:  Although  same  as  Administration  proposed  new  Title 
10  §2985  approach,  also  includes  S.  1587  §1204. 

SUGGESTION:  Delete  1204. 
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TRUTH  IN  NEGOTIATIONS: 
ADDITIONAL  COST  OR  PRICING  DATA  REGULATIONS 

S.  1587  §1206.  Required  Regulations. 

S.  1587  §1251.  Revision  of  Civilian  Agency  Provisions  to  Ensure  Uniform 
Treatment. 

I.  DoD  position  on  Section  800  Recommendation: 

N/A  -  no  Section  800  Panel  recommendation. 

II.  S.  1587:  Would  require  federal  agencies  to  prescribe  regulations  identifying 
the  type  of  procurements  for  which  contracting  officers  should  consider  requiring 
cost  or  pricing  data.  S.  1 587  would  also  require  federal  agencies  to  prescribe 
regulations  on  the  types  of  information  that  should  be  obtained  to  determine 
price  reasonableness  for  actions  falling  below  the  $500,000  threshold. 

ISSUE: 

The  provision  is  unnecessary. 

This  provision  is  unnecessary  since  the  proposed  changes  to  both  10 
U.S.C.  2306a  and  §2985,  as  well  as  equivalent  civilian  agency  legislation, 
contain  very  explicit  language  on  when  such  data  are  required  and  when  they 
are  not.  Clearly,  significant  changes  to  implementing  regulations  will  be  required 
after  enactment.  Statutory  language  so  directing  is  superfluous. 

SUGGESTION:  The  Administration  recommends  that  §1206  be  deleted. 

III.  Conyers/Clinger  Draft,  §§1206/1251:  Same  as  S.  1587. 

IV.  H.R.  3586,  §:  No  comparable  provision. 
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CONTRACT  FORMATION 
S.  1587  §1301.  Delegation  of  Contracting  Authority. 

I.  DoD  Position  on  Section  800  Recommendation: 

DoD  does  not  endorse  the  Section  800  recommendation  to  retain,  with  certain 
clarifying  amendments,  10  U.S.C.  2356  (authorizing  the  secretaries  of  the  military 
department  to  delegate  certain  contract  determinations)  because  the  same  authority 
is  already  provided  by  other  statutory  provisions. 

II.  S.  1587:  Adopts  the  Section  800  recommendation  to  retain  this  statute  and  to 
amend  it  to  add  deputy  under  secretaries  as  one  of  the  listed  authorized  delegees. 

ISSUE: 

This  S.  1587  provision  retains  a  statute  that  is  redundant. 

This  statute  is  unnecessary  because  the  same  authority  is  already  provided  by  other 
statutory  provisions  (e.g.,  10  U.S.C.  113  and  2311). 

SUGGESTION:  Repeal  10  U.S.C.  2356. 

III.  Conyers/Clinger  Draft,  §1301:  Same  as  S.1587. 

IV.  H.R.  3586,  §131:  Same  as  S.1587. 
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CONTRACT  FORMATION 

S.  1587  §1302.  Research  Projects. 

I.  DoD  POSITION  ON  SECTION  800  RECOMMENDATION: 

Revise  the  Section  800  panel  report  position,  which  recommended  consolidating  all 
research  and  development  authority  into  §2358  and  retaining  only  implementing 
procedures  in  this  section.  DoD  would  retain  the  authority  for  "other  transactions"  in 
§2371 .  "Cooperative  agreements"  are  an  ordinary  authority  to  which  established 
rules  in  Title  31,  U.S.C.,  and  other  laws,  apply.  The  term  "other  transactions," 
however,  encompasses  extraordinary  authority  to  which  Congress  intended  the 
unique  rules  of  §2371  to  apply.  Therefore,  while  it  is  appropriate  to  relocate  the 
authority  for  cooperative  agreements  to  §2358,  the  authority  for  "other  transactions," 
and  its  unique  implementing  procedures,  should  be  retained  in  §2371. 

II.  S.  1587:  With  respect  to  §2358,  "Research  Projects,"  S.  1587: 

(1 )  deletes  the  introductory  phrase  "Subject  to  the  Approval  of  the  President"  from 
this  statute; 

(2)  adds  "or  the  Secretary  of  a  Military  Department"  to  give  authority  directly  to  the 
Service  Secretaries  and  eliminate  the  need  for  delegations; 

(3)  deletes  the  term  "assigned"  as  an  adjective  to  the  types  of  research  and 
development  projects; 

(4)  adds  "advanced"  to  the  types  of  research  which  can  be  undertaken; 

(5)  restructures  paragraph  (a)  for  clarity,  immediately  identifying  the  types  of 
projects  and  the  circumstances  under  which  the  research  can  be  accomplished; 

(6)  changes  the  requirement  of  a  "potential  relationship  to  a  military  function  or 
operation"  to  of  "potential  interest  to  the  Department  of  Defense  or  military 
department"  and  relocates  that  language  to  subsection  (b). 

(7)  adds  to  the  authorized  means  to  perform  research  and  development 
"cooperative  agreements"  and  "other  transactions,"  authorization  that  had 
previously  appeared  in  10  U.S.C.  2371. 

With  respect  to  §2371,  "Advanced  research  project:  cooperative  agreements 
and  other  transactions,"  S.  1587: 

(1)  strikes  the  authority  paragraph  of  this  section  as  the  authority  for  cooperative 
agreements  and  other  transactions  was  moved  to  §2358,  and 
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(2)  makes  other  clerical  changes  were  made  to  this  section  to  accommodate  the 
move  of  the  authority  to  §2358.  For  example,  prior  references  to  the  authority 
paragraph  (paragraph  (a))  were  changed  to  refer  to  §2358,  and  "advanced 
research"  was  replaced  by  "research  and  development"  to  accommodate  the 
movement  of  the  authority. 

All  of  these  proposed  changes  were  recently  enacted  into  law  by  §827  of  the  National 
Defense  Authorization  Act  For  Fiscal  Year  1994.  The  current  law,  therefore,  is  identical 
to  what  is  proposed  in  S.1587.  The  issues  discussed  below,  therefore,  are  germane  to 
the  enacted'  law  as  well  as  S.  1587. 

ISSUES: 

The  relocation  of  the  extraordinary  authority  to  use  "cooperative 
agreement  and  other  transactions"  to  §2358  inappropriately  broadens  this 
unique  authority  to  make  it  available  for  development  as  well  as  for 
research. 

The  Administration  does  not  support  the  relocation  of  the  authority  to  use  "cooperative 
agreements  and  other  transactions"  to  the  basic,  R&D  authorizing  statute,  §2358. 
Section  2371  was  intended  to  provide  a  specialized  authority  primarily  for  advanced 
research  purposes.  While  it  is  appropriate  to  extend  that  authority  for  use  by  the 
secretaries  of  the  military  department,  the  unique  authority  to  enter  into  "other 
transactions"  should  not,  at  this  time,  be  broadened  to  apply  to  Department-wide 
development  projects.  It  would,  for  example,  authorize  the  use  of  other  transactions  for 
development  as  well  as  research  and  regardless  of  whether  a  standard  contract  or 
grant  is  otherwise  feasible  or  appropriate.  This  move  is  inappropriate  because  of  the 
limited  experience  the  DoD  has  with  "other  transactions"  and  the  broad  implications  it 
carries. 

The  amendment  inappropriately  lists  "any  person, "  "any  unit  of  State  or 
local  government, "  or  "any  other  entity"  as  entities  with  whom  the  DoD 
may  enter  into  cooperative  agreements  and  other  transactions. 

The  move  of  the  authority  for  cooperative  agreements  and  other  transactions  from 
§2371  to  §2358  did  not  carry  with  it  the  authority  to  enter  into  such  agreements  with 
"any  person,"  "any  unit  of  State  or  local  government,"  or  "any  other  entity."  Rather  than 
reinstate  the  original  language  from  §2371 ,  the  Administration  believes  it  is  more 
appropriate  not  to  delineate  any  specific  entities  with  whom  such  agreements  may  be 
entered  into.  Eliminating  this  list  will  allow  greater  flexibility  in  determining  with  whom 
we  can  enter  into  such  agreements  and  eliminate  the  confusion  created  by  not  listing 
some  groups. 

The  amendment  does  not  include  equivalent  civilian  authority. 
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The  Administration  supports  amendment  of  the  Federal  Property  and  Administrative 
Services  Act  to  enact  authority  equivalent  to  10  U.S.C.  2371  for  the  civilian  agencies. 

SUGGESTIONS:  The  Administration  would  move  the  authority  for  "other  transactions" 
back  to  §2371 .  Paragraph  (a)  of  §2371  would  thus  read, 

"(a)  AUTHORITY  FOR  OTHER  TRANSACTIONS.-  The  Secretary  of  Defense, 
through  the  Advanced  Research  Projects  Agency  and  such  other  elements  of  the 
Department  of  Defense  as  the  Secretary  may  designate,  and  the  Secretary  of 
each  military  department,  in  carrying  out  basic,  applied  and  advanced  research 
projects,  may  enter  into  other  transactions,  in  addition  to  contract,  grants  and 
cooperative  agreements  authorized  by  section  2358  of  this  Title." 

Moving  "other  transactions"  appropriately  relocates  that  authority  to  §2371 .  In  this 
section,  it  will  not  be  confused  with  those  agreements  that  can  be  used  for 
development.  The  other  amendment  of  adding  "such  other  elements  of  the 
Department  of  Defense  as  the  Secretary  may  so  designate"  to  the  statute  allows  for  the 
increased  use  of  this  authority  at  the  Secretary's  discretion.  This  is  necessary  because 
other  organizations  within  the  Department  may  be  able  to  provide  a  major  benefit  to  the 
Department's  mission  through  the  use  of  this  authority. 

Also,  clerical  amendments  would  be  made  to  indicate  that,  while  the  authority  for 
cooperative  agreements  appears  in  §2358,  such  cooperative  agreements  may  also  use 
the  unique  authority  of  §2371  to  merge  funds  received  under  such  agreements  into  the 
DoD  component's  direct  account  and  not  that  of  the  Treasury  Department. 

The  Administration  would  also  eliminate  all  references  to  entities  with  whom  research 
can  be  carried  out.  For  example,  while  §2358(b)(1)  currently  identifies  "educational  or 
research  institutions,  private  businesses,  or  other  agencies  of  the  United  States"  as  the 
organizations  that  we  can  enter  into  agreements  with,  we  would  not  attempt  to  provide 
such  a  laundry  list.  Eliminating  this  list  will  allow  greater  flexibility  in  determining  with 
whom  we  can  enter  into  such  agreements  and  eliminate  the  confusion  created  by  not 
listing  some  groups. 

Finally,  the  Administration  would  amend  the  Federal  Property  and  Administrative 
Services  Act  to  enact  authority  equivalent  to  10  U.S.C.  2371  for  the  civilian  agencies. 

III.  Conyers/Clinger  Draft:  Same  as  S.  1587  and  enacted  law. 

IV.  H.R.  3586:  The  bill  inconsistently  amends  §§2358  and  2371  in  two  separate 
sections  of  the  bill.  Section  132  mirrors  the  recommendations  of  the  §800  Panel  and 
S.1587  with  regard  to  these  statutes.  Subsection  132(a)  would  amend  §2358  of  Title 
10,  providing  basic  authority  to  enter  into  research  and  development  instruments  (e.g., 
contracts  and  cooperative  agreements),  to  include  "other  transactions"  (currently 
authorized  by  §2371  of  Title  10  only  for  advanced  research  and  subject  to  certain 
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limitations)  as  one  such  research  and  development  instrument.  Section  132(b)  would 
amend  §2371  of  Title  10,  redesignating  its  subsections  to  accommodate  the  transfer  of 
"other  transactions"  authority  to  the  new  §2358.  Certain  redundant  and  obsolete 
service  specific  authorities  are  also  repealed. 

However,  §135  of  this  bill  directly  conflicts  with  §132.  Section  135  narrows  §2371  of 
Title  1 0,  providing  unique  authority  for  the  use  of  cooperative  agreements  and  other 
transactions  for  research,  to  authorize  solely  the  use  of  "nonprocurement  agreements" 
for  such  advanced  research  projects. 

As  noted  above,  both  of  these  proposals  have  been  overtaken  by  events.  Section  827 
of  the  National  Defense  Authorization  Act  for  FY  1994  enacted  precisely  the  Section 
800  proposal. 


280 


S.  1587  §§1401  -1439 
PROCUREMENT  PROTESTS 


7  significant  issues 

1 .  §1401  (a):  Time  Period  for  filing  agency  report  with  GAO  would  be  reduced  from 
25  working  days  (5  workweeks)  to  25  calendar  days  (3.5  workweeks). 

2.  §§1401  (c)  &  1433(a):  Time  period  for  filing  a  protest  and  triggering  an  automatic 
stay  of  contract  performance  would  be  expanded  from  10  calendar  days  to  21 
days.  (See  also,  §1014  on  Post  Award  Debriefing.) 

3.  §1 401(c):  Before  a  contractor  could  proceed  with  contract  performance  during 
the  period  in  which  a  protest  might  be  filed,  the  contracting  officer  would  be 
required  to  issue  an  Authorization  to  Proceed. 

4.  §1402:  Would  require  that  a  federal  agency  must  pay  bid  protest  costs  upon  a 
Comptroller  General  recommendation  and  would  provide  for  consideration  of 
legislative  recission  and  retroactive  agency  reimbursement  to  the  judgment  fund 
upon  agency's  failure  to  follow  recommendation. 

5.  §1432:  GSBCA  jurisdiction  would  be  changed  from  review  of  "decisions  by  a 
contracting  officer"  to  review  of  "decisions  by  a  Federal  agency." 

6.  §1433:  The  Administration  favors  including  specific  authority  to  permit  the 
contracting  officer  to  continue  preparatory  steps,  short  of  award,  when  the 
GSBCA  has  suspended  procurement  authority  pending  resolution  of  a  protest. 


7. 


§1436:  Would  require  publication  of  settlement  agreements  involving  an 
expenditure  of  appropriated  funds. 
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CONTRACT  FORMATION 

S.  1587  (no  section  applicable).  Sense  of  Congress  on  single 
administrative  protest  forum. 

I.  DoD  Position  on  §800  Recommendation: 

DoD  endorses  the  §800  recommendation  that  Congress  consider  replacing 
the  four  existing  bid  protest  forums  with  an  exclusive  bid  protest  forum  in  the 
executive  branch  and  suggests  a  "Sense  of  Congress"  statment  endorsing 
this  recommendation  be  included  in  any  legislation. 

The  existence  of  four  protest  forums  (GAO,  GSBCA,  Federal  District  Courts 
and  the  U.S.  Court  of  Federal  Claims)  has  resulted  in  inefficiencies.  After 
extensive  analysis  and  discussion,  the  Section  800  Panel  could  not  identify  a 
compelling  rationale  for  the  continuation  of  four  independent  bid  protest 
forums.  There  is  no  sound  public  policy  reason  for  the  forum  shopping  which 
the  current  system  engenders. 

In  addition,  in  the  eight  years  since  the  four  forums  have  been  available,  an 
increasing  divergence  has  occurred  in  decisions  on  some  fundamental 
issues  ranging  from  jurisdiction  to  timeliness.  Inefficiencies  and  delays 
inevitably  result  from  this  divergence,  as  the  Government  is  required  to 
reconcile  conflicting  interpretations  and  to  adopt  policies  and  practices  which 
respond  to  these  conflicting  interpretations.  Substantial  differences  also 
exist  in  the  practices  and  procedures  of  the  various  forums  which  leads  to 
further  inefficiencies.  Simplification  of  protest  procedures  will  streamline  the 
acquisition  process  by  lowering  administrative  costs  and  shortening  lead 
times. 

II.  S.  1587:  No  comparable  provision. 
ISSUE: 

None. 

The  Administration  is  not  seeking  any  change  to  address  this  §800 
recommendation. 

III.  CONYERS/CLINGER  DRAFT:  Same  as  Senate  (no  applicable  provision). 

IV.  H.R.  3586,  §141:  Proposes  a  statement  embodying  the  "sense  of  Congress" 
that  there  should  be  a  single,  administrative  forum  for  the  adjudication  of 
executive  agency  bid  protests. 
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CONTRACT  FORMATION 
S.  1587  §1401  (a).  Periods  for  Certain  Actions  (Protests). 

I.  DoD  Position  on  Section  800  Recommendations: 

N/A  -  no  §800  Panel  recommendation. 

II.  S.  1587:  Proposed  31  U.S.C.  3553(b)(2)(a)  (bill  §1401  (a))  would  reduce  the  time 
frame  for  preparation  of  the  agency  report  from  25  working  days  to  25  calendar  days. 

ISSUE: 

Shortening  the  length  of  time  available  to  gather  information  and  to  review 
the  decisions  of  lower  echelon  offices  would  adversely  affect  an  agency's 
ability  to  prepare  complete  and  accurate  reports  and  to  take  timely 
corrective  action,  when  appropriate. 

A  complete  and  accurate  agency  report  is  crucial  for  a  thorough  review  of  the  protest. 
However,  in  many  agencies,  procurement  authority  has  been  decentralized  to  regional 
and  field  offices.  Preparation  of  the  agency  report  often  depends  on  gathering 
documents  and  statements  from  these  dispersed  field  offices.  The  problem  is  amplified 
in  negotiated  procurements,  which  may  involve  Technical  Evaluation  Board  members 
and  or  Source  Selection  Advisory  Council  members  from  various  field  offices  or 
commands. 

Statistics  show  that  a  significant  number  of  protests  are  resolved  by  an  agency  decision 
to  take  corrective  action.  For  example,  Naval  Facilities  Engineering  Command,  Space 
and  Naval  Warfare  Systems  Command,  and  Army  Materiel  Command,  all  report  that 
approximately  15%  of  all  protests  filed  with  their  agencies  are  settled,  prior  to  GAO 
resolution,  by  agency  corrective  action.  Such  corrective  action,  when  taken  timely, 
saves  time  and  effort  for  all  who  participate  in  the  protest  process.  A  shortened  report 
preparation  time  will  restrict  the  agency's  opportunity  to  determine  whether  corrective 
action  is  appropriate. 

SUGGESTION:  The  Administration  agrees  that  there  is  considerable  confusion  when 
"working"  versus  "calendar"  days  are  used  to  establish  deadlines.  The  Administration, 
however,  would  convert  to  calendar  days  while  retaining  the  same  approximate  time 
frame  for  its  response,  i.e.,  35  calendar  days  (5  weeks)  for  the  agency  report  in  place  of 
the  25  working  days  (5  weeks)  now  provided  in  the  statute. 

III.  Conyers/Clinger  Draft  §1401:  Same  as  S.  1587. 

IV.  H.R.  3586  §142(1) -(4):  Same  as  S.  1587. 
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CONTRACT  FORMATION 

S.  1587  §§1 401  (c)/1 433(a).  Periods  for  Certain  Actions  (See  also  §§1013, 1014, 
1063  and  1064). 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendations  to  amend:  the  provisions  of  Title  31  to  use 
consistent  terminology  for  the  time  in  which  statutory  action  must  be  taken  by  using 
the  term  "calendar  days;"  the  provision  of  31  U.S.C.  3553  which  requires 
suspension  of  contract  performance  when  a  protest  is  filed  within  10  days  of 
contract  award  to  also  require  an  agency  to  suspend  contract  performance  if  a 
protest  is  filed  within  3  calendar  days  .after  the  date  set  by  an  agency  for  any 
requested  and  required  debriefings;  and  to  add  that  the  Comptroller  General  should 
be  given  express  authority  to  issue  protective  orders  to  allow  attorneys  and 
technical  consultants  for  interested  parties  access  to  competition-sensitive  or 
proprietary  information. 

Revise  the  panel's  recommendation  regarding  suspension  of  contract  performance 
until  3  days  after  the  debriefing,  to  require  that  the  request  for  debriefing  must  have 
received  in  writing  within  5  calendar  days  after  contract  award  (1.5.5.). 

DoD  did  not  accept  the  recommendation  to  amend  the  terminology  in  31  U.S.C. 
3553  and  3554,  which  replaces  the  phrase  "head  of  the  procuring  activity"  with 
"head  of  the  contracting  activity." 

II.  S.  1587:  Proposed  31  U.S.C.  3553(d)(5)  (bill  §1401(c))  and  proposed  40  U.S.C. 
759(f)(3)A)(ii)(ll)  (bill  §1433)  would  allow  a  period  of  7  days  following  a  post  award 
debriefing,  or  10  day  period  after  contract  award,  whichever  is  later,  during  which  an 
unsuccessful  offeror  could  file  a  protest  and  trigger  an  automatic  stay  of  contract 
performance.  This  7  day  period,  coupled  with  the  14  days  allowed  for  requesting  and 
conducting  a  debriefing  (as  proposed  in  bill  §§1014  and  1064),  would  extend  the  period 
during  which  contract  performance  under  a  negotiated  procurement  would  be  subject  to 
automatic  suspension  from  the  current  10  calendar  days  to  a  potential  21  days. 

ISSUE: 

Delays  in  or  extensions  of  lead  time  for  procurements  are  costly  and 
disruptive  to  contractors  as  well  as  to  the  Federal  agencies. 

The  length  of  time  that  a  firm  must  extend  its  offer  and  extend  any  guarantee  bonds 
which  accompany  its  offer  adds  to  the  cost  of  doing  business. 

Upon  award,  the  successful  contractor  must  lock-in  labor  agreements,  suppliers  and 
subcontractors  as  soon  as  possible  in  order  to  maintain  its  price.  The  extended 
potential  for  disruption  and  delay  adversely  impacts  the  ability  to  hold  prices. 
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For  supply  and  service  contracts,  the  transition  from  one  contractor  to  another  often 
requires  close  coordination  among  the  in-coming  and  out-going  contractors,  the 
procurement  office,  and  the  government  customers,  to  ensure  an  uninterrupted  and 
undiminished  source  of  supplies  and  services.  Extending  the  potential  for  suspension 
of  performance  increases  the  disruption  and  risks  to  these  entities. 

SUGGESTION:  The  Administration  would  reduce  the  period  of  uncertainty  yet  keep  a 
balance  of  competing  interests  as  follows:  For  negotiated  procurements,  the 
Administration  would  provide  an  interested  party  up  to  3  days  to  request  a  debriefing, 
and  5  days  to  file  a  protest  after  the  date  offered  by  the  government  for  the  requested 
debriefing  has  occurred.  This  standard  is  intended  to  provide  a  strong  incentive  for  an 
agency  to  conduct  speedy,  efficacious  debriefings.  (See  discussion  at  §§1013/1063.) 
Those  parties  who  did  not  request  a  debriefing  would  "default"  into  the  protest  period 
permitted  for  sealed  bid  offerors  under  GAO  regulations,  i.e.,  10  days  from  the  date  the 
interested  party  knew  or  should  have  known  of  the  basis  for  the  protest. 

III.  Conyers/Clinger  Draft,  §§1401(c)  and  1433(a):  This  provision  is  more  in  line  with 
the  Administration  position,  allowing  a  total  time  frame  of  15  days  (5  days  to  request,  5 
days  to  conduct  the  debriefing,  and  5  days  to  protest). 

SUGGESTION: 

The  Administration  would  amend  these  sections  of  the  Conyers/Clinger  draft  to  conform 
to  the  language  set  forth  below. 

IV.  H.R.  3586,  §142:  This  Section  amends  §3553  of  Title  31,  U.S.C.,  to  provide  that  a 
federal  agency  shall  direct  a  contractor  to  cease  performance  if  the  agency  receives 
notice  of  a  protest  after  award  but  with  10  calendar  days  of  award  or  within  5  calendar 
days  from  an  offered  debriefing  date.  No  comparable  amendment  is  made  to  the 
GSBCA  bid  protest  procedures. 

SUGGESTION: 

The  Administration  does  not  find  this  provision,  which  sets  forth  guidance  and  leaves 
implementing  detail  to  regulation,  objectionable.  The  Administration  would  add, 
however,  a  conforming  amendment  to  the  GSBCA  bid  protest  procedures. 
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S.  1587,  §§1014/1064,  and  §§1401  (c)  and  1433(a),  provide  that  an  agency  must 
suspend  contract  performance  if  an  unsuccessful  offeror  submits  a  protest  within  any  of 
the  periods  delineated  below: 

(1)  either  10  days  from  the  date  of  contract  award;  or 

(2)  within  5  days  after  (A)  the  debriefing  date  offered  to  an  unsuccessful  offeror  for  any 
debriefing  that  is  requested,  and,  when  requested,  is  required  or  (B)  in  the  case  of  a 
contract  for  which  no  debriefing  is  required,  the  date  of  receipt  of  notification  of  contract 
award. 


3 


03/15/94  02:35  PM 


286 


CONTRACT  FORMATION 

S.  1587  §1 401(c).  Suspension  of  Performance. 

I.  DoD  Position  on  Section  800  Recommendation: 

N/A  -  There  is  no  Section  800  Panel  recommendation. 

II.  S.  1587:  Proposed  31  U.S.C.  3553(d)(1),  (2)  &  (3)  provide  that  a  contractor 
awarded  a  federal  contract  may  proceed  with  performance  of  a  contract  or  preparation 
to  perform  upon  receipt  from  the  contracting  officer  of  an  authorization  to  proceed.  A 
contracting  officer  may  withhold  an  authorization  to  proceed,  for  a  10  day  period  for 
sealed  bids  and  a  7  day  period  for  negotiated  procurements,  if  the  officer  determines  in 
writing  that  a  protest  is  likely  to  be  filed  and  immediate  performance  of  the  contract  is 
not  in  the  best  interest  of  the  U.S.  The  issuance  or  withholding  of  the  authorization 
would  be  a  discretionary  decision  by  the  contracting  officer;  however,  a  contracting 
officer  may  not  authorize  contract  performance  if  the  federal  agency  awarding  the 
contract  receives  notice  of  a  protest  during  the  10  of  7  day  time  period. 

ISSUE: 

The  statutorily  mandated  procedure  adds  little  or  no  benefit  to  protesters 
or  interested  parties,  increases  the  burdens  and  delays  on  the  contracting 
parties,  and  creates  additional  grounds  for  litigation  or  injunctive  actions. 

Present  law  already  adequately  protects  protesting  parties  by  requiring  the  suspension 
of  contract  performance  if  a  protest  is  filed  within  10  days  of  the  award.  This  automatic 
stay  of  performance  can  only  be  overturned  by  an  agency's  determination  that 
performance  is  in  the  best  interest  of  the  United  States  or  that  urgent  and  compelling 
circumstances  preclude  suspension  of  performance.  The  determination  to  override  the 
automatic  stay  is  subject  to  judicial  review  under  the  Administrative  Procedures  Act. 

Under  current  regulations,  contracts  may,  but  are  not  required  to,  provide  for  the 
issuance  of  an  authorization  to  proceed  which  is  separate  and  distinct  from  the  notice 
of  award.  S.  1 587  would  mandate  the  procedures  for  all  awards.  It  would  establish  a 
presumed  delay  of  contract  performance  unless  the  contracting  officer  takes  affirmative 
steps  to  authorize  the  contractor  to  proceed.  The  resulting  delays  would  add  to  the 
lead  times  already  inherent  in  the  government  procurement  process. 

The  failure  to  issue  an  authorization  to  proceed  would  also  be  subject  to  challenge 
under  the  Administrative  Procedures  Act,  increasing  the  potential  for  litigation. 

SUGGESTION:  Strike  proposed  31  U.S.C.  3553(d)(1),  (2),  &  (3). 

III.  Conyers/Clinger  Draft,  §140 1(c):  Same  as  S.  1 587. 
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IV.  H.R.  3586,  §142(5):  Provides  that,  if  a  federal  agency  receives  notice  of  a  protest 
within  10  days  of  award  or  five  days  after  a  proffered  debriefing,  the  federal  agency 
must  stay  performance.  It  does  not  otherwise  alter  the  current  law  permitting  contract 
performance  to  proceed,  as  does  S.  1587  and  Conyers/Clinger  draft. 

The  Administration  supports  this  construction. 
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CONTRACT  FORMATION 
S.  1587  §1402.  Decisions  on  Protests. 

I.  DoD  Position  on  Section  800  Recommendation: 

DoD  endorses  the  Section  800  recommendations  to  amend  the  procurement  protest 
provisions  of  Title  31 ,  which  establish  the  process  for,  timing  of,  and  resolution  by 
GAO  of  bid  protests. 

The  recommended  amendments  include: 

(a)  expanding  the  period  for  considering  protests  under  the  express  option 
alternative  of  31  U.S.C.  3554  from  45  calendar  days  to  60  calendar  days  after  the 
date  the  protest  is  submitted; 

(b)  amending  31  U.S.C.  3554  to  provide  to  the  maximum  extent  practicable  that 
amendments  which  add  new  grounds  of  protest  should  be  resolved  within  the  same 
time  period  established  for  resolution  of  the  initial  protest;  and 

(c)  amending  31  U.S.C.  3554  to  provide  that,  where  the  Comptroller  General 
expressly  finds  that  a  protest  or  a  portion  of  a  protest  is  frivolous  or  has  not  been 
brought  or  pursued  in  good  faith,  the  Comptroller  may  recommend  that  the 
interested  party  who  is  responsible  for  pursuing  such  a  matter  should  pay  the  costs 
of  the  Government  to  defend  its  action,  and  that  where  the  Comptroller  General 
determines  that  an  interested  party  is  entitled  to  the  cost  of  filing  and  pursuing  the 
protest,  the  Comptroller  General  may  recommend  that  the  Federal  agency  pay  the 
costs  of  the  interested  party. 

II.  S.  1587: 

•  Expands  the  period  for  considering  protests  under  the  express  option  alternative  of 
31  U.S.C.  §3554  from  45  calendar  days  to  60  calendar  days  after  the  date  the 
protest  is  submitted; 

•  Provides  for  consideration  of  protest  amendments  under  the  same  time  period  or 
express  option; 

•  Provides  that  the  Comptroller  General  may  recommend  that  a  Federal  agency  pay 
to  an  appropriate  interested  party  protest  costs  and  reasonable  attorney  fees; 

•  Provides  that  a  Federal  agency  shall  so  pay  when  such  a  recommendation  is  made; 
provides  that,  where  the  parties  are  unable  to  reach  agreement  on  costs  due,  the 
Comptroller  shall  recommend  an  amount,  and  that  the  Comptroller  shall  report  to 
the  Congress  where  a  Federal  agency  does  not  fully  implement  such  a 
recommendation; 
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.   Provides  that  the  report  shall  include  a  recommendation  as  to  private  relief 
legislation,  legislative  rescission  or  cancellation  of  funds,  further  investigation  or 
action;  and 

•   Provides  that  prior  recommendations  of  the  Comptroller  General  that  have  not  been 
paid  or  otherwise  satisfied  shall  be  paid  out  of  the  Title  31  judgment  fund,  to  be 
reimbursed  by  the  Federal  agency  out  of  appropriation  accounts. 

ISSUES: 

S.  1587  fails  to  provide  authority  for  a  recommendation  for  the  payment  of 
costs  by  a  party  who  has  pursued  a  frivolous  protest  to  the  United  States. 

S.  1587  inappropriately  provides  that  a  federal  agency  must  pay  costs 
upon  a  Comptroller  General  recommendation. 

S.  1587  also  inappropriately  provides  that  the  GAO  may  recommend 
legislative  recission  and  for  retroactive  agency  reimbursement  to  the 
judgment  fund. 

As  noted  by  the  Section  800  Panel,  a  number  of  protests  are  pursued  by  private  parties 
for  frivolous  reasons.  Comptroller  General  authority  to  recommend  that  such  parties 
pay  costs  to  the  government  will  act  as  a  deterrent  to  frivolous  protests.  The  authority 
to  recommend  when  a  federal  agency  should  pay  costs,  constitutionally  may  only  be 
authority  to  recommend,  and  not  to  direct,  the  payment  of  such  costs.  As  a  legislative 
entity,  the  GAO  may  not  direct  the  payment  of  such  costs  by  an  executive  agency.  But 
a  recommendation  will  normally  form  the  basis  for  the  executive  agency  determination 
to  pay  such  costs. 

This  authority  to  recommend,  however,  must  be  implemented  by  some  mechanism. 
Therefore,  the  Administration  would  provide  for  the  FAR  to  establish  guidance  under 
which  an  agency  head  may  initiate  action  to  collect  payment  from  a  contractor. 

In  addition,  S.  1587  inappropriately  provides  for  the  GAO  to  recommend  legislative 
rescission,  and  requires  retroactive  agency  reimbursement  to  the  judgment  fund. 
Legislative  rescission  or  cancel lationof  funds  is  not  an  appropraite  method  of 
encouraging  executive  agencies  to  adopt  GAO  recommendations.  It  could  result  in  the 
agency  being  unable  to  fulfill  its  requriements.  It  could  also  eliminate  the  agency's 
ability  to  provide  the  protestor  with  any  part  of  the  recommended  relief.  For  example,  if 
the  agency  adopted  a  recommendation  to  reinstate  the  protestor  in  the  competitive 
range,  but  deferred  payment  of  protest  costs,  deletion  of  the  funds  would  eliminate  the 
opportunity  for  the  protestor  to  be  awarded  the  contract,  and  would  preclude  any 
subsequent  agency  action  to  pay  protest  costs.  Elimination  of  fund  could  also  injure 
innocent  parties  such  as  a  person  awarded  the  contract  who  was  performing  in  good 
faith.  If  funds  were  eliminated,  it  might  not  be  possible  to  pay  the  contractor  for  its 
work. 
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Retroactive  payment  of  GAO  recommended  protest  costs  from  the  judgment  fund 
raises  the  same  constitutional  issues  as  prospective  payment  at  the  direction  of  GAO. 
As  noted  above,  as  a  legislative  entity,  GAO  may  not  direct  payment  by  executive 
agencies.  Payment  from  the  judgment  fund  of  the  amount  determined  solely  amount,  is 
tantamount  to  GAO  directing  the  agency  to  make  the  payument  in  the  first  place. 

SUGGESTION:  Add  Comptroller  General  authority  to  recommend  the  payment  of  costs 
by  a  party  who  has  pursued  a  frivolous  protest  to  the  United  States,  and  that  the  FAR 
shall  provide  guidance  on  the  collection  of  such  costs  by  an  agency;  substitute  for  the 
provision  that  a  federal  agency  must  pay  costs  upon  a  Comptroller  General 
recommendation  a  proviso  authorizing  the  Comptroller  General  to  recommend  that  an 
agency  pay  such  costs;  require  that  an  agency  shall  report  to  the  Congress  when  it  fails 
to  follow  such  recommendation;  delete  the  provision  for  consideration  of  legislative 
recission  and  for  retroactive  agency  reimbursement  to  the  judgment  fund. 

III.  Conyers/Clinger  Draft,  §1402:  Provides  that  the  a  federal  agency  shall  pay  costs 
upon  a  Comptroller  recommendation;  also  provides  for  consideration  of  legislative 
recission  and  for  retroactive  agency  reimbursement  to  the  judgment  fund. 

SUGGESTION:  Delete  this  section.  Add  Comptroller  General  authority  to  recommend 
the  payment  of  costs  by  a  party  who  has  pursued  a  frivolous  protest  to  the  United 
States  and  that  the  FAR  shall  provide  guidance  on  the  collection  of  such  costs  by  an 
agency.  Add  Comptroller  General  authority  to  recommend  that  an  agency  pay  costs 
upon  a  successful  protest,  and  require  that  an  agency  report  to  Congress  when  it  fails 
to  follow  such  recommendation. 

IV.  H.R.  3586,  §143:  Provides  that  the  Comptroller  General  shall  order  a  party  to  pay 
costs  to  the  federal  government  when  a  frivolous  protest  has  been  filed. 

SUGGESTION:  Delete  this  section.  Add  Comptroller  General  authority  to  recommend 
the  payment  of  costs  by  a  party  who  has  pursued  a  frivolous  protest  to  the  United 
States,  and  require  the  FAR  to  provide  guidance  on  the  collection  of  such  costs  by  an 
agency.  Add  Comptroller  General  authority  to  recommend  that  an  agency  pay  costs 
upon  a  successful  protest,  and  require  an  agency  to  report  to  Congress  when  it  fails  to 
follow  such  recommendation. 
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CONTRACT  FORMATION 
S.1586  §1431.  Revocation  of  Delegation  of  Procurement  Authorities. 

I.  DoD  Position  on  Section  800  Recommendation: 

NA  -  Section  800  Panel  did  not  address. 

II.  S.  1587:  Amends  the  Brooks  Act  to  provide  that  the  Administrator  of  GSA  may 
revoke  a  delegation  of  procurement  authority,  except  that,  after  contract  award,  the 
revocation  may  be  made  only  when  there  is  a  finding  of  a  violation  of  law  or  regulation 
regarding  the  award. 

ISSUE: 

S.  1587  provision  is  redundant 

A  delegation  of  procurement  authority  may  be  withdrawn,  up  to  contract  award,  by 
operation  of  law.  An  express  statutory  provision  to  this  effect  is  unnecessary.  Further, 
by  operation  of  law,  such  a  delegation  can  be  voided  after  contract  award  where  there 
was  a  violation  of  law. 

SUGGESTION:  Delete  §1431. 

III.  Conyers/Clinger  Draft,  §1431:  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 


1 


03/15/94  02:35  PM 


292 


CONTRACT  FORMATION 

S.  1587  §1432.  Authority  of  the  General  Services  Administration  Board  of 
Contract  Appeals. 

I.  DoD  Position  on  Section  800  Recommendations: 

N/A.  There  is  no  Section  800  recommendation. 

II.  S.  1587:  The  proposed  amendment  to  the  first  sentence  of  40  U.S.C.  759(f)(1) 
would  change  current  protest  jurisdiction  of  GSBCA  from  review  of  a  "decision  by  a 
contracting  officer"  to  review  of  a  "decision  by  a  Federal  agency". 

ISSUE: 

S.  1587  may  inadvertantly  overturn  a  1991  Federal  Circuit  ruling  holding 
that  the  GSBCA  does  not  have  jurisdiction  over  an  M&O  contractor 
subcontract  award. 

The  asserted  goal  of  this  provision  is  to  broaden  the  scope  of  GSBCA  jurisdiction, 
merely  to  accommodate  agency  head  contract  determinations  that  could  not  otherwise 
be  construed  to  be  decisions  of  a  contracting  officer.  However,  the  legal  effect  of  the 
language  will  be  to  overturn  a  critical,  Federal  Circuit  court  ruling. 

In  U.S.  West  Communications  Services.  Inc.  v.  United  States,  the  court  held  that  the 
GSBCA  lacks  jurisdiction  to  consider  a  protest  by  an  AOPE  vendor  objecting  to  a 
subcontract  award  decision  made  by  a  prime  contractor  managing  and  operating  (M&O 
contractor)  the  Energy  Department's  Hanford  nuclear  laboratory.  GSBCA  took 
jurisdiction  on  the  grounds  that  the  M&O  contract  contractor  was  acting  essentially  as 
an  extension  of  the  sponsoring  agency.  The  court  reversed  the  board's  decision 
holding  that  the  authority  to  review  decisions  by  the  government's  contracting  officers 
does  not  authorize  the  board  to  review  decisions  by  the  government's  contractors. 

This  case,  which  limited  the  GSBCA's  jurisdiction  over  subcontractor  protests, 
furthers  sound  policy.  Subjecting  M&O  contractors  to  subcontractor  protests  would 
undermine  the  contracting  flexibility  that  these  contractors  need  to  integrate  their  work 
effectively  with  commercial  firms,  unnecessarily  interferes  with  the  sub  -  prime 
relationship,  and  increases  costs  to  the  government  by  requiring  it  to  oversee  that 
relationship. 

The  change  in  language  could  be  further  viewed  as  extending  jurisdiction  to  certain 
arrangements  where  the  federal  agency's  choice  of  technical  specifications  influences 
the  choice  of  subcontractors,  or  where  the  Federal  agency  reserves  an  approval 
authority  or  other  controls  over  subcontracts.  For  the  policy  reasons  stated  above, 
GAO  and  GSBCA  traditionally  have  had  no  jurisdiction  over  a  prime  contractor's  choice 
of  subcontractors. 
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Establishing  a  subcontractor's  right  to  protest  would  greatly  expand  the  number  of 
protests  and,  consequently  the  delays  in  the  procurement  process.  It  would  also 
establish  precedent  that  privity  of  contract  exists  between  the  government  and 
subcontractors,  thereby  opening  the  possibility  for  direct  subcontractor  claims  under 
the  Contract  Disputes  Act. 

SUGGESTION:  Strike  the  proposed  change  to  the  first  sentence  of  40  U.S.C. 
759(f)(1). 

Essential  Changes: 


Substituting  "contracting  officer"  for  "federal  agency"  in  §1432. 


III.  Conyers/Clinger  Draft,  §1432:  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 
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CONTRACT  FORMATION 

S.  1587  §1 433(a).  Suspension  of  Procurement  Authority. 

I.  DoD  Position  on  Section  800  recommendation: 

N/A  -  The  Section  800  Panel  did  not  address. 

II.  S.  1587:  None. 
ISSUE: 

S.  1587  does  not  address  a  discrepancy  in  the  law  that  currently  allows 
GSBCA  to  suspend  "procurement  authority''  and  preclude  any  action  on 
the  procurement,  including  certain  preparatory  actions  which  would 
typically  be  continued  on  procurements  protested  before  GAO. 

GAO  procedures  established  in  31  U.S.C.  3553(c)(1)  restrict  only  the  award  of  the 
contract  in  face  of  a  pre-award  protest.  A  contracting  officer  may  continue  with  other 
preparatory  steps  such  as  completing  evaluation  of  proposals,  conducting  pre-award 
surveys,  and  making  a  responsibility  determinations. 

In  contrast,  GSBCA  procedures  established  in  40  U.S.C.  759(f)(2)  call  for  suspension 
of  all  procurement  authority,  which  has  been  interpreted  broadly  as  precluding  any 
further  action  by  the  contracting  officer. 

Actions  such  as  completing  on-going  evaluations,  conducting  pre-award  surveys, 
continuing  with  responsibility  determinations,  etc.,  do  not  jeopardize  the  protest 
process  or  the  protester's  rights,  but  can  minimize  delays  in  proceeding  with  the 
procurement  after  the  protest  is  decided. 

SUGGESTION:  Amend  40  U.S.C.  759(f)(2)  to  include  the  following: 

"Any  suspension  as  a  result  of  a  preaward  protest  shall  not  preclude  the 
agency  head  from  continuing  the  procurement  process  up  to  the  point  of  an 
award  of  the  contract  if  the  agency  head  determines  such  action  to  be  in  the  best 
interest  of  the  United  States. 

III.  Conyers/Clinger  Draft,  §1433:  Would  vest  GSBCA,  not  the  procuring  agency,  with 
authority  to  allow  continuation  up  to  the  point  of  award.  While  ostensibly  closer  to  the 
administration's  position,  it  denies  the  agency  the  discretion  to  continue  with  actions 
that  are  non-prejudicial  to  the  protest  process  and  the  protester's  interests. 

SUGGESTION:  Amend  to  vest  agency  with  discretion  to  continue  non-prejudicial 
actions. 
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IV.  H.R.3586:  No  comparable  provision. 
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CONTRACT  FORMATION 
S.  1587  §1436.  Dismissal  Agreements. 

I.  DoD  Position  on  Section  800  Recommendation: 

N/A  -  Section  800  Panel  did  not  address. 

II.  S.  1587:  Amends  40  U.S.C.  759(f)(5)  to  provide  that  a  protest  settlement  agreement 
that  involves  an  expenditure  of  appropriated  funds  shall  be  submitted  to  the  GSBCA  to 
be  made  part  of  the  public  record,  and  that  a  federal  agency  shall  provide  a  report  on 
such  settlements  describing  in  detail  the  procurement  and  the  grounds  for  the  protest. 

ISSUES: 

S.  1587  provision  adds  unnecessary  statutory  detail  and  will  inhibit  protest 
settlements. 

Settlement  discussions  and  agreements  should  not  be  required  to  be  submitted  and 
made  part  of  the  public  record.  Settlement  terms  are  often  regarded  as  confidential  to 
the  protestor.  Settlements  often  involve  discussion  of  material  that  is  confidential  and 
sensitive  for  both  the  protestor  and  the  government.  A  requirement  to  publicize  such 
agreements,  that  will  often  reference  sensitive  material,  will  discourage  such 
settlements  and  add  to  the  government's  litigation  burden. 

SUGGESTION:  Delete  §1436. 

III.  Conyers/Clinger  Draft,  §1436:  Same  as  S.1 587. 

IV.  H.R.  3586:  No  comparable  provision. 
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CONTRACT  FORMATION 
Senate  Sec. 1439.  Definitions 

I.  DoD  Position  on  Section  800  Recommendation: 

N/A  -  no  comparable  Section  800  recommendation. 

II.  S.  1587:  Amends  the  GSBCA  bid  protest  law  (40  U.S.C.  759(f)(9)(A))  to 
provide  new,  expanded  definitions  of  the  terms  "protest"  and  "prevailing  party." 
"Protest"  is  defined  as  a  written  objection  by  an  interested  party  to  a  solicitation 
or  its  cancellation,  to  an  award  or  proposed  award,  to  a  termination  or 
cancellation  of  an  award,  if  it  is  alleged  to  be  based  in  whole  or  part  on 
improprieties  concerning  the  award.  "Prevailing  party"  is  defined  as  the  party 
who  has  demonstrated  that  a  challenged  action  of  a  Federal  agency  vilated  a 
statute,  regulation  or  condition  of  a  delegation  of  procurement  authority. 

ISSUE: 

The  proposed  amendments  to  the  definitional  section  of  the 
GSBCA  bid  protest  law  would  remove  the  existing  conformity 
between  GSBCA  bid  protest  law  and  that  of  GAO;  it  would  also 
inappropriately  expand  the  scope  of  agency  actions  protestable  to 
the  GSBCA. 

Currently,  the  definitional  sections  of  GSBCA  and  GAO  bid  protest  law  are 
identical.  The  Administration  supports  uniformity  between  these  two  fora  to  the 
greatest  extent  possible,  including  in  the  critical  area  of  protest  definition.  The 
scope  of  agency  actions  that  are  protestable  to  either  forum  should  be 
coextensive. 

In  addition,  the  proposed  expansion  of  the  definition  of  protest  for  the  GSBCA  is 
at  odds  with  procurement  convention  because  it  would  elevate  a  termination  for 
convenience  to  a  protestable  issue.  Under  current  case  law,1  a  termination  for 
the  convenience  of  the  Government  may  well  be  proper,  even  when  there  is  no 
statutory  or  regulatory  violation  involved  in  the  award  of  the  contract,  if  there 
exists  sufficient  basis  for  questioning  the  propriety  of  the  contract.  The 
contracting  officer's  discretion  to  terminate  a  contract  should  be  constrained  only 
by  the  requirement  that  the  decision  to  terminate  be  reached  in  good  faith. 
Where  the  contracting  officer  is  faced  with  a  non-frivolous  claim  that  the  award 
was  improper,  a  termination  for  convenience  has  been  held  appropriate,  even 
when  the  award  was  ultimately  judged  to  have  been  lawful,  jd  The  proposed 
S.1587  language  would  inappropriately  reverse  this  result  by  making  any 


1  See,  e.g.,  John  Reiner  &  Co.  v.  U.S..  325  F.2d  438  (CtCl.  1983),  cert,  denied,  377  U.S.  391  (1964). 
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termination  based  even  in  part  on  alleged  improprieties  concerning  the  award 
protestable. 

SUGGESTION:      Delete  §1 439  entirely. 

III.  Conyers/Clinger  Draft,  §  1438:  Same  as  S.  1587  provision. 

IV.  H.R.  3586:  No  comparable  provision. 
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CONTRACT  FORMATION 
S.  1587  §§1504/1554.  Undefinitized  Contract  Actions. 

I.  DoD  Position  on  Section  800  Recommendation: 

DoD  endorsed  the  Section  800  recommendation  to  amend  10  U.S.C.  2326,  placing 
restrictions  on  the  use  of  undefinitized  contractual  actions,  to  clarify  that  the  limitations  are 
on  obligations  rather  than  expenditures,  and  to  allow  waiver  of  the  limitations  for 
contingency  operations  or  when  in  the  best  interests  of  the  United  States.  The 
recommendations  recognize  the  fact  that  the  Government  controls  expenditures  by  limiting 
the  Government's  liability  to  the  amount  obligated  and  among  other  changes  allow  for 
more  flexibility  for  the  agency  head  to  waive  obligations  and  limitations  during  contingency 
operations  or  other  national  emergencies. 

These  recommendations  will  remove  ambiguity  from  the  present  law  and  thereby 
encourage  sound  and  efficient  procurement  practices  as  well  as  retain  in  the  law  the 
fundamental  requirements  to  be  achieved  while  granting  the  flexibility  to  acquisition 
officials  to  procure  essential  items. 

II.  S.  1587:  Adopts  Section  800  recommendation  to  clarify  that  the  limitations  are  on 
obligations  rather  than  expenditures,  to  conform  small  purchase  terminology,  and  to 
allow  waiver  of  the  limitations  for  contingency  operations;  but  does  not  adopt 
recommendation  to  allow  waiver  when  in  the  best  interests  of  the  United  States.  Also 
enacts,  at  §1554,  a  parallel  authority  for  the  civilian  agencies. 

ISSUE: 

The  amendment  should  also  include  authority  to  waive  the  limit  when  in 
the  best  interest  of  the  United  States,  which  is  necessary  to  ensure 
contractors  are  willing  to  support  urgent  government  requirements. 

The  waiver  authority  should  be  broadened  to  include  authority  to  waive  when  in 
the  best  interest  of  the  United  States.  In  addition,  the  50%  and  75%  limitation  are  too 
rigid  and  do  not  permit  necessary  flexibility.  Such  restrictions  can  be  a  disincentive  for 
contractors  to  support  the  Government's  urgent  requirements.  In  addition,  authority  to 
waive  solely  for  contingency  operations  will  not  cover  the  spectrum  of  situations  for 
which  such  waiver  authority  will  be  required. 

SUGGESTION:  Add  the  phrase  "as  defined  in  section  101(a)(3)  of  this  Title,  or  is 
otherwise  in  the  best  interest  of  the  United  States."  to  the  S.1587  language. 

A  civilian  equivalent  statutory  provision  is  unnecessary;  the  FAR 
implementation  of  the  defense  provision  provides  adequate  coverage  in 
this  area  for  the  civilian  agencies. 
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The  S.1587  proposal  to  add  an  equivalent  statutory  provision  for  civilian  agencies  in 
unnecessary.  At  §16.603,  the  FAR  implements  the  defense  provision  and  provides 
adequate  coverage  in  this  area  for  the  civilian  agencies. 

SUGGESTION:  Delete  §1554. 

III.  Conyers/Clinger  Draft,  §§1504/1554:  Same  as  S.1587. 

IV.  H.R.  3587,  §153:  Enacts  all  of  the  Section  800  proposal,  including  waiver  authority 
for  contingency  operations  and  when  in  the  best  interest  of  the  United  States.  Does  not 
include  a  civilian  equivalent. 
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CONTRACT  FORMATION 
Section  1555.  Repeal  of  amendments  to  uncodified  title. 

I.  DoD  Position  on  Section  800  Recommendation: 
Not  applicable. 

II.  S.  1587:The  Senate  would  repeal  an  amendment  to  Title  41  included  in  IRS's 
appropriation  that  authorized  the  noncompetitive  acquisition  of  expert  services  in 
connection  with  tax  litigation  cases  (P.L.  101-509).   The  bill  would  also  repeal  section  529 
ofP.L.  102-393. 

ISSUE: 

An  exemption  from  the  requirement  to  publicize  in  the  Commerce  Business  Daily 
(CBD)  and  the  requirement  to  use  competitive  procedures  is  needed  Governmentwide 
when  contracting  for  experts  in  connection  with  litigation. 

The  exemption  from  the  requirement  is  needed  because: 

•  There  is  insufficient  time  to  use  competitive  procedures. 

•  CICA  provides  a  lengthy  process  for  getting  approval  to  use  noncompetitive 
procedures. 

•  Publicizing  requirements  in  the  CBD  can  result  in  the  disclosure  of  the 
Government's  trial  strategy. 

•  Publicizing  in  the  CBD  allows  the  opposing  side  to  hire  the  experts  first. 

DO  J,  EEOC,  EPA  and  IRS  have  all  experienced  problems  and  sought  relief  in  one  form  or 
another. 

The  Senate  staffers  were  concerned  that  individual  agencies  were  getting  exemptions  to  the 
Competition  in  Contracting  Act  through  appropriations  laws  and  feel  a  permanent 
amendment  to  CICA  should  be  made  for  all  agencies  if  such  an  exception  is  appropriate. 
The  Administration  agreed  to  draft  such  an  amendment. 

SUGGESTION:  The  Administration  proposes  the  CBD  publicizing  requirements  and  the 
competition  requirements  be  amended  to  authorize  the  exception. 
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Essential  Changes: 


SEC.  1555.  REPEAL  OF  AMENDMENTS  TO  UNCODIFIED  TITLE  AND 
AUTHORIZATION  OF  PROCEDURES  FOR  ACQUIRING  SERVICES  OF 
EXPERTS. 

(a)  REPEAL  OF  AMENDMENTS  TO  UNCODIFIED  TITLE  --  The  following 
provisions  of  law  are  repealed: 

(1)  Section  532  of  Public  Law  101-509  (104  Stat.  1470)  and  the  matter  set  out  in 
quotes  in  that  section. 

(2)  Section  529  of  Public  Law  102-393  (106  Stat.  1761)  and  the  matter  inserted  and 
added  by  that  section. 

(b)  AUTHORIZATION  OF  PROCEDURES  FOR  ACQUIRING  SERVICES  OF 
EXPERTS- 

(1)  Subsection  303  of  the  Federal  Property  and  Administrative  Services  Act  of  1949 
(41  U.S.C.  253)  is  amended  in  paragraph  (c)  by  adding  the  following  at  the  end  of 
subparagraph  (3): 

"or  (C)  to  procure  the  services  of  experts  for  use  in  actual  or  reasonably  foreseeable 
litigation  or  disputes  involving  the  United  States  Government  in  any  trial,  hearing,  or 
proceeding  before  any  court,  administrative  tribunal,  agency,  or  as  part  of  alternative 
dispute  resolution  processes,  whether  or  not  the  expert  is  expected  to  testify." 

(2)  Section  2304  of  Title  10  United  States  Code  is  amended  in  paragraph  (c)  by 
adding  the  following  at  the  end  of  subparagraph  (3): 

"or  (C)  to  procure  the  services  of  experts  for  use  in  actual  or  reasonably  foreseeable 
litigation  or  disputes  involving  the  United  States  Government  in  any  trial,  hearing,  or 
proceeding  before  any  court,  administrative  tribunal,  agency,  or  as  part  of  alternative 
dispute  resolution  processes,  whether  or  not  the  expert  is  expected  to  testify. " 
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(3)  Subsection  (c)  of  section  18  of  the  Office  of  Federal  Procurement  Policy  Act  (41 
U.S.C.  416)  is  amended  in  paragraph  (1)  to  add  a  new  subparagraph  (F)  to  read  as  follows: 

"(F)  the  procurement  is  for  the  services  of  experts  for  use  in  actual  or  reasonably 
foreseeable  litigation  or  disputes  involving  the  United  States  Government  in  any  trial, 
hearing,  or  proceeding  before  any  court,  administrative  tribunal,  agency,  or  as  part  of 
alternative  dispute  resolution  processes,  whether  or  not  the  expert  is  expected  to  testify." 

(4)  Subsection  (g)  of  section  8  of  the  Small  Business  Act  (15  U.S.C.  637)  is 
amended  in  paragraph  (1)  to  add  a  new  subparagraph  (F)  to  read  as  follows: 

"(F)  the  procurement  is  for  the  services  of  experts  for  use  in  actual  or  reasonably 
foreseeable  litigation  or  disputes  involving  the  United  States  Government  in  any  trial, 
hearing,  or  proceeding  before  any  court,  administrative  tribunal,  agency,  or  as  pan  of 
alternative  dispute  resolution  processes,  whether  or  not  the  expert  is  expected  to  testify." 


III.  Conyers/Clinger  Draft:  The  draft  bill  would  also  repeal  IRS's  authority  but  would  not 
repeal  section  529  of  P.L.  102-393.  Instead  the  House  repeals  section  401  of  Public  Law 
103-123. 

SUGGESTION:  Amend  the  draft  bill  to  make  the  essential  changes  identified  above  for  S. 
1587. 

IV.  H.R.  3586:  No  comparable  provision. 
SUGGESTION:  None. 
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CONTINUED  OCCUPANCY  OF  LEASED  SPACE 


S.  1587:  Not  included  in  S.  1587. 

I.  DoD  Position  on  Section  800  Recommendation: 

Not  applicable. 
H.  S.  1587:  Not  included  in  S.  1587. 
ISSUE: 

The  Administration  proposes  adding  an  amendment  to  the  Federal  Property  and 
Administrative  Services  Act  to  allow  for  use  of  other  than  competitive  procedures  when 
contracting  for  the  continued  occupancy  of  leased  space  as  recommended  by  the 
National  Performance  Review. 

The  proposed  amendment  would  authorize  executive  agencies  to  use  procedures  other 
than  competitive  procedures  when  acquiring  leasehold  interests  in  real  property  to  provide 
for  the  continued  occupancy  of  space  in  buildings  to  house  Federal  agencies:  (1)  when  a 
determination  is  made  that  the  occupant  agencies  have  a  continuing  need  for  the  space,  (2) 
the  space  meets  the  needs  of  the  agencies,  and  (3)  the  incumbent  lessor  is  willing  to 
continue  to  provide  the  space  at  a  fair  market  price. 

The  fair  market  price  would  be  established  by  the  Government  based  on  a  market  survey 
or  an  appraisal  conducted  in  accordance  with  generally  accepted  real  property  appraisal 
procedures. 

Currently  where  an  agency's  needs  continue  beyond  the  term  of  an  existing  lease,  the 
Government  must  recompete  the  requirement  unless  a  specific  justification  for  using  other 
than  competitive  procedures  exists  and  is  approved.  This  statutory  obligation  presents 
special  problems  when  applied  to  leasehold  interests  in  real  property. 

When  the  Government  acquires  a  new  leasehold  interest  in  real  property  to  house  an 
agency,  it  incurs  costs  to  alter  the  space  to  meet  the  specific  needs  of  the  occupant  agency, 
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to  provide  space  that  is  accessible  to  the  physically  handicapped  and  to  provide  a  safe  and 
healthful  working  environment  for  Federal  employees. 

These  cost  can  be  significant  and  have  to  be  incurred  again  if  the  occupying  agency  is 
subsequently  moved  to  other  space  upon  expiration  of  the  lease.  Generally,  these  costs  are 
so  substantial  as  to  give  the  existing  lessor  a  significant  competitive  advantage  which 
competing  contractors  usually  cannot  overcome  in  any  subsequent  reprocurement. 

The  process  of  developing  the  Government's  requirements,  conducting  the  market  survey, 
inspecting  available  buildings,  obtaining  appraisals,  negotiating  with  offerors,  awarding  the 
lease,  developing  plans  and  specifications  for  altering  the  space,  installing 
telecommunications  equipment,  and  moving  the  agency  is  a  lengthy,  resource  intensive, 
complex  and  expensive  process. 

There  are  other  effects  of  the  relocation  of  an  agency.  For  example,  moving  an  agency 
from  one  location  to  another  disrupts  the  agency's  operations,  inconveniences  both  the 
public  served  and  the  Federal  employees,  and  may  adversely  affect  the  economic 
development  and  employment  opportunities  in  the  local  community. 

SUGGESTION:  Add  a  provision  to  S.  1587  that  would  amend  section  303  of  the  Federal 
Property  and  Administrative  Services  Act  to  authorize  the  use  of  other  than  competitive 
procedures  for  acquiring  space  to  meet  the  Government's  continuing  needs  when  certain 
conditions  are  met.  The  requirement  for  a  justification  for  use  of  the  authority  should  be 
maintained. 

The  following  proposed  language  is  provided  for  consideration: 

SEC.  CONTINUED  OCCUPANCY  OF  LEASED  SPACE. 

Subsection  303(d)(1)  of  the  Federal  Property  and  Administrative  Services  Act  of  1949  (41 
U.S.C.  253(d)(1))  by  striking  out  "and"  at  the  end  of  subparagraph  (B)  and  substituting  a 
semicolon  followed  by  "and",  and  adding  a  new  subparagraph  (C)  to  read  as  follows: 

"(C)  in  the  case  of  a  follow-on  contract  to  acquire  leasehold  interests  in  real  property 
providing  for  the  continued  occupancy  by  Federal  agencies  of  space  in  buildings,  such  space 
may  be  deemed  to  be  available  from  the  incumbent  lessor  and  may  be  acquired  through 
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procedures  other  than  competitive  procedures  if  a  determination  is  made  that  the  (i) 
occupant  agencies  have  a  continuing  need  for  the  space,  (ii)  the  space  meets  the  needs  of 
the  agencies,  and  (iii)  the  incumbent  lessor  is  willing  to  continue  to  provide  the  space  at  a 
fair  market  price  as  established  by  the  Government  based  on  a  market  survey  or  an 
appraisal  conducted  in  accordance  with  generally  accepted  real  property  appraisal 
procedures." 

III.  Conyers/Clinger  Draft:  Not  included  in  draft. 

SUGGESTION:  Add  an  amendment  to  the  Federal  Property  and  Administrative  Services 
Act  to  allow  for  use  of  other  than  competitive  procedures  when  contracting  for  the 
continued  occupancy  of  leased  space. 

IV.  H.R.  3586Not  included  in  H.R.  3586. 
SUGGESTION:  None. 
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AUTHORIZE  PARALLEL  CONTRACTS 
S.  1587:  Not  included  in  S.  1587. 

I.  DoD  Position  on  Section  800  Recommendation: 
Not  applicable. 

II.  S.  1587:  Not  included  in  S.  1587. 
ISSUE: 

Authority  is  needed  to  enable  agencies  to  award  more  than  one  contract,  for  the  same 
requirement,  in  order  to  establish  alternate  supply  sources  in  order  to  maintain  a 
continuous  supply  source  for  certain  items. 

Contract  coverage  has  been  difficult  to  maintain  for  certain  items.  The  difficulties  result 
from  a  number  of  factors  such  as,  the  size  and  unpredictability  of  the  Government's 
requirements,  contractor  performance  problems,  and  specification  problems. 

The  Government  has  a  particular  need  to  maintain  contract  coverage  for  certain  high 
demand  items,  items  which  impact  health  or  safety  areas,  and  items  affecting  the  critical 
supply  needs  of  the  Department  of  Defense. 

The  current  statutory  authority  for  alternate  sources  is  directed  at  creating  a  second  source 
rather  than  maintaining  a  continuous  supply  source.  Allowing  a  contracting  officer  to 
award  two  parallel  contracts  for  the  same  item  would  improve  contractor's  performance. 
The  Government  would  be  able  to  terminate  a  contract  for  nonperformance  without  an 
interruption  in  supply  support. 

In  some  individual  acquisitions,  parallel  contracts  may  result  in  the  Government  paying 
higher  prices  than  it  would  under  other  procurement  methods.  In  such  cases  the  tangible 
and  intangible  benefits  that  the  Government  accrues  because  of  its  ability  to  obtain 
critically  needed  supplies  and  services,  outweigh  the  adverse  consequences  of  paying 
slightly  higher  prices. 

Contracting  officers  must  obtain  the  approval  of  the  agency  head  before  issuing  a 
solicitation  that  provides  for  parallel  awards  and  must  always  make  a  determination  that 
the  price  is  fair  and  reasonable  before  awarding  the  contract. 
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SUGGESTION:  Amend  titles  10  and  41  to  add  a  provision  authorizing  parallel  contracts 
to  read  as  follows: 

SEC.  PARALLEL  CONTRACTS. 

(a)  Section  303(b)  of  the  Federal  Property  and  Administrative  Services  Act  of  1949  (41 
U.S.C.  253(b))  is  amended  by  striking  "or"  at  the  end  of  subparagraph  (b)(1)(B),  deleting 
the  period  at  the  end  of  subparagraph  (C)  and  substituting  ":or"  and  by  adding  a  new 
subparagraph  (D)  to  read  as  follows: 

"(D)  would  ensure  a  continuous  and  reliable  source;  satisfy  a  critical  need  for 
health,  safety,  or  other  emergency  supplies;  or  satisfy  projected  needs  resulting  from  a 
history  of  high  demand  for  the  supply  or  service. " 

(b)  Section  2304  of  Title  10  is  amended  by  striking  "or"  at  the  end  of  subparagraph 
(b)(1)(B),  deleting  the  period  at  the  end  of  subparagraph  (C)  and  substituting  ":or"  and  by 
adding  a  new  subparagraph  (D)  to  read  as  follows: 

"(D)  would  ensure  a  continuous  and  reliable  source;  satisfy  a  critical  need  for 
health,  safety,  or  other  emergency  supplies;  or  satisfy  projected  needs  resulting  from  a 
history  of  high  demand  for  the  supply  or  service." 

IH.  Conyers/Clinger  Draft:  Includes  a  provision  that  is  intended  to  provide  the  same 
authority  but  is  worded  slightly  differently. 

SUGGESTION:  Adopt  the  language  recommended  by  the  Administration  and  cited 

above. 

IV.  H.R.  3586:Not  included  in  H.R.  3586. 
SUGGESTION:  None. 
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TWO  PHASE  COMPETITIVE  SOURCE  SELECTION 
S.  1587:  Not  included  in  S.  1587. 

I.  DoD  Position  on  Section  800  Recommendation: 
Not  applicable. 

II.  S.  1587:  Not  included  in  S.  1587. 
ISSUE: 

The  Administration  proposes  adding  amendments  to  the  Federal  Property  and 
Administrative  Services  Act  and  to  Title  10  in  order  to  authorize  the  use  of  a  two-phase 
selection  process  in  certain  cases  as  recommended  by  the  National  Performance 
Review. 

Section  303 B  of  the  Federal  Property  and  Administrative  Services  Act  of  1949,  as 
amended,  and  section  2305(b)  of  Title  10,  as  amended,  require  executive  agencies  to 
evaluate  sealed  bids  and  competitive  proposals  based  solely  on  the  factors  specified  in  the 
solicitation.  Additionally,  the  Acts  require,  in  the  case  of  competitive  proposals,  that  the 
agency  conduct  before  award  of  the  contract,  written  or  oral  discussions  with  all 
responsible  sources  who  submit  proposals  within  the  competitive  range,  considering  only 
price  and  other  factors  included  in  the  solicitation. 

In  certain  negotiated  procurements  the  requirement  to  consider  price  in  establishing  the 
competitive  range  and  the  requirement  to  include  "all  responsible  sources  who  submit 
proposals  within  a  competitive  range"  are  problematic  for  prospective  offerors  and  the 
Government.  Specifically,  contracts  which  require  an  offeror  to  do  a  substantial  amount  of 
design  work  in  order  to  prepare  its  proposal  are  affected. 

For  example,  in  design-build  construction  procurements  it  is  very  costly  for  prospective 
offerors  to  compete  because  they  must  do  a  considerable  amount  of  the  design  before  they 
can  price  their  proposal.  Contractors  often  complain  of  the  high  cost  to  compete  for  such 
projects  and  urge  the  Government  to  use  a  two-phase  process  that  would  focus  on 
qualifications  and  concepts  in  the  first  phase  and  limit  competition  in  the  second  phase  to  a 
specified  number  of  contractors.  This  would  limit  the  contractors  expense  in  the  first  stage 
and  assure  those  contractors  who  did  incur  the  expense  in  the  second  phase  that  they  had  a 
realistic  chance  of  being  selected  for  the  award. 
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The  regulations  and  case  law  related  to  the  establishment  of  the  competitive  range 
preclude  the  Government  from  predetermining  the  number  of  offerors  who  will  be 
considered  to  be  within  the  competitive  range.  The  Government  is  required  to  see  what 
the  market  produces  and  then  determine  which  offerors  when  evaluated  against  the  factors 
specified  in  the  solicitation  have  a  reasonable  chance  of  being  selected  for  award.  In  a 
tight  economic  market  with  limited  commercial  activity,  there  can  be  intense  competition 
for  Government  contracts.  For  example,  it  is  not  uncommon  for  the  Government  to 
receive  more  than  25  offers  on  major  design-build  construction  projects.  Often  the  offers 
are  from  well- qualified  local  firms  and  national  real  estate  developers,  and  the  competitive 
range  ends  up  including  several  offerors  who  have  submitted  outstanding  proposals. 
Negotiating  with  all  offerors  in  the  competitive  range  requires  a  substantial  amount  of  time 
and  resources  for  the  Government  and  the  offerors. 

If  the  Government  continues  to  use  the  current  process  in  such  circumstances,  it  will  end 
up  discouraging  some  of  the  best  offerors  from  competing  because  they  are  becoming  more 
and  more  reluctant  to  expend  the  effort  when  faced  with  unlimited  competition  for  the 
award.  If  competition  is  limited  in  the  second  stage,  the  offerors  are  willing  to  expend  the 
resources  because  they  feel  that  they  have  a  realistic  chance  of  getting  the  award. 

Executive  agencies  and  departments  involved  in  contracting  for  design-build  construction 
projects,  lease  construction  projects,  prototype  production  or  other  similarly  complex 
projects  where  the  cost  of  preparing  and  submitting  a  proposal  is  significant  and  the 
proposal  cannot  be  priced  without  substantial  design  effort  being  undertaken  would  benefit 
by  using  a  two-phase  process. 

The  two-phase  process  will  provide  for  more  efficient  use  of  Government  personnel  by 
allowing  them  to  focus  on  the  detailed  proposals  of  the  most  qualified  offerors  and 
expedite  the  selection,  evaluation  and  award  process  which  would  be  beneficial  to 
prospective  contractors  and  the  Government. 

Shortening  the  lead  time  for  such  procurements  will  reduce  cost  and  provide  for  more 
timely  fulfillment  of  the  customers  needs. 

SUGGESTION:  Amend  Title  10  and  the  Federal  Property  and  Administrative  Services 
Act  and  to  authorize  the  use  of  a  two-phase  selection  process  for  the  selection,  evaluation 
and  award  of  certain  contracts.   Proposed  amendatory  language  is  provided  below: 
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SEC.         TWO-PHASE  SELECTION  PROCEDURES 

(a)  Title  10,  United  States  Code,  is  amended  to  add  a  new  section  2862a  to  read  as 
follows: 

"SEC.  2862a  Two-phase  Selection  Procedures. 

"(a)  Authority  to  use.--  The  Secretary  of  Defense  or  the  Secretary  of  the  military 
department  concerned  may  use  two  phase  selection  procedures  for  the  purpose  of  entering 
into  contracts  for  property  or  services  when  it  is  anticipated  that  several  offers  will  be 
received,  a  substantial  amount  of  design  work  must  be  performed  before  offerors  can 
develop  a  price  or  cost  proposal,  and  substantial  expenses  will  be  incurred  by  offerors  in 
preparing  and  submitting  proposals. 

"(b)  Definition. --In  this  section,  the  term  "  two  phase  selection  procedures"  means 
procedures  used  for  the  selection  of  a  contractor  on  the  basis  of  price  and  other  evaluation 
criteria  to  provide  property  or  services  in  accordance  with  the  provisions  of  a  contract 
which  requires  the  contractor  to  both  design  and  produce  or  construct  the  property  being 
acquired  under  the  contract. 

"(c)  Procedures.  -In  a  solicitation  for  competitive  proposals,  if  the  Secretary  concerned 
determines  that  a  substantial  amount  of  design  work  must  be  performed  before  offerors 
can  develop  cost  and  price  information,  the  Secretary  may  provide  in  the  solicitation  that  - 

"(1)  offerors  shall  initially  provide  proposals  without  cost  or  price  information; 

"(2)  the  initial  proposals  shall  be  evaluated  based  upon  the  evaluation  criteria  in  the 
solicitation  but  excluding  cost  or  price  related  evaluation  factors; 

"(3)  a  specified  number  of  offerors  (at  least  three)  determined  based  on  the  evaluation 
criteria  in  the  solicitation  to  be  the  most  highly  qualified  shall  be  selected  to  submit 
competitive  proposals  with  cost  or  price  information;  and 

"(4)  a  contract  may  thereafter  be  awarded  in  accordance  with  section  2305(b)(4)  of  this 
title. " 

(b)  Title  III  of  the  Federal  Property  and  Administrative  Services  Act  of  1949  (41  U.S.C. 
251  et  seq.)  is  amended  by  adding  the  following  new  Section  3031  : 
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"SEC.  3031  Two-phase  Selection  Procedures. 

"(a)  Authority  to  use.-  The  head  of  an  executive  agency  concerned  may  use  two  phase 
selection  procedures  for  the  purpose  of  entering  into  contracts  for  property  or  services 
when  it  is  anticipated  that  several  offers  will  be  received,  a  substantial  amount  of  design 
work  must  be  performed  before  offerors  can  develop  a  price  or  cost  proposal,  and 
substantial  expenses  will  be  incurred  by  offerors  in  preparing  and  submitting  proposals. 

"(b)  Definition. -In  this  section,  the  term  "  two  phase  selection  procedures"  means 
procedures  used  for  the  selection  of  a  contractor  on  the  basis  of  price  and  other  evaluation 
criteria  to  provide  property  or  services  in  accordance  with  the  provisions  of  a  contract 
which  requires  the  contractor  to  both  design  and  produce  or  construct  the  property  being 
acquired  under  the  contract. 

"(c)  Procedures.--  In  a  solicitation  for  competitive  proposals,  if  the  agency  head 
anticipates  several  offers  will  be  received  and  makes  a  determination  that  a  substantial 
amount  of  design  work  must  be  performed  before  offerors  can  develop  cost  and  price 
information  and  that  substantial  expenses  will  be  incurred  by  offerors  in  preparing  and 
submitting  proposals,  the  agency  head  may  provide  in  the  solicitation  that  ~ 

"(1)  offerors  shall  initially  provide  proposals  without  cost  or  price  information; 

"(2)  the  initial  proposals  shall  be  evaluated  based  upon  the  evaluation  criteria  in  the 
solicitation  but  excluding  cost  or  price  related  evaluation  factors; 

"(3)  a  specified  number  of  offerors  (at  least  three)  determined  based  on  the  evaluation 
criteria  in  the  solicitation  to  be  the  most  highly  qualified  shall  be  selected  to  submit 
competitive  proposals  with  cost  or  price  information;  and 

"(4)  a  contract  may  thereafter  be  awarded  in  accordance  with  section  303b(d)(l)  of  this 
title." 

IH.  Conyers/Clinger  Draft:  Not  included. 

SUGGESTION:  Add  a  provision  to  amend  Title  10  and  the  Federal  Property  and 
Administrative  Services  Act  in  order  to  authorize  the  use  of  a  two-phase  selection  process 
for  the  selection,  evaluation  and  award  of  certain  contracts  as  recommended  by  the 
National  Performance  Review. 


IV.  H.R.  3586: Not  included  in  the  bill. 
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MULTIYEAR  CONTRACTS 
S.  1587:  Not  included  in  S.  1587. 
I.  DoD  Position  on  Section  800  Recommendation: 

Not  applicable, 
n.  S.  1587:  ;Not  included  in  S.  1587. 
ISSUE: 

The  Administration  proposes  adding  a  new  section  to  S.  1587  to  authorize  civilian 
agencies  to  award  multiyear  contracts  under  certain  conditions. 

Allowing  civilians  agencies  to  enter  into  multiyear  contracts  would  lower  acquisition  costs 
over  the  contract  period,  enhance  effective  competition,  reduce  the  administrative  burden 
in  the  placement  and  administration  of  contracts,  provide  for  continuity  of  production  or 
performance,  provide  for  more  effective  use  of  the  procurement  workforce,  and  in  the  case 
of  service  contracts,  avoid  the  disruptive  effect  of  changing  contracts  on  the  contractors' 
workforce,  provide  contractors  with  the  ability  to  plan  for  supplies  over  time  leading  to 
reduced  costs:  and  promote  improved  performance  by  providing  for  long  term  relationships 
with  contractors. 

The  National  Performance  Review  recommended  Congress  enact  legislation  to  authorize 
civilian  agencies  to  award  multiyear  contracts. 

SUGGESTION:  The  Administration  proposes  adding  a  new  section  to  S.  1587  that  would 
amend  section  303  of  the  Federal  Property  and  Administrative  Services  Act  of  1949  to  read 

as  follows: 

"  Section  303 .  Multiyear  contracts . 

"(a)  An  executive  agency  many  enter  into  a  multiyear  contract  for  the  acquisition  of 
property  or  services  when  - 

"(1)  appropriations  are  available  and  obligated  for  the  full  term  of  the  contract  or 
the  first  fiscal  year  for  which  the  contract  is  in  effect  and  for  the  estimated  cancellation 
costs,  if  any,  to  be  incurred  if  the  contract  must  be  canceled;  and 

"(2)  the  agency  head  determines  that 
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"(A)  the  government  need  for  the  property  or  services  being  acquired  over 
the  period  of  the  contract  is  reasonably  firm  and  continuing;  and 

"(B)  such  a  contract  will  serve  the  best  interest  of  the  United  States  by 
encouraging  effective  competition  or  promoting  economics  in  administration,  performance 
and  operations. 

"(b)  A  multiyear  contract  authorized  by  this  section  shall  provide  that  if  funds  are  not 
available  for  the  continuation  of  such  contract  into  a  subsequent  fiscal  year,  the  contract 
shall  be  canceled.  Amounts  appropriated  tp  pay  cancellation  costs  may  remain  available 
until  expended  for  cancellation,  termination  ,  or  contract  costs,  as  appropriate. 
"(c)  Nothing  herein  is  intended  to  modify  or  affect  any  other  provision  of  law  which 
authorizes  multiyear  contracting." 

HI.  Conyers/Clinger  Draft:  Not  included  in  the  bill. 

SUGGESTION:  The  Administration  proposes  adding  a  new  section  to  the  bill  which 
would  amend  section  303  of  the  Federal  Property  and  Administrative  Services  Act  of  1949 
to  authorize  civilian  agencies  to  use  multiyear  contracts  in  certain  cases  as  recommended 
by  the  National  Performance  Review. 

IV.  H.R.  3586:Not  included  in  H.R.  3586. 

SUGGESTION:  None. 
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SEVERABLE  SERVICE  CONTRACTS 
S.  1587:  Not  included  in  S.  1587. 
I.  DoD  Position  on  Section  800  Recommendation: 

Not  applicable. 
H.  S.  1587:  Not  included  in  S.  1587. 
ISSUE: 

The  Administration  proposes  adding  language  to  the  Senate  bill  that  would  authorize 
civilian  agencies  to  use  annual  appropriations  to  enter  into  contracts  for  severable 
services  with  a  period  of  performance  that  crosses  fiscal  years  so  long  as  the  term  does 
not  exceed  one  year  unless  the  contract  is  a  multiyear  contract  specifically  authorized  by 
statute. 

Currently,  agencies  are  precluded  from  contracting  for  severable  services  (e.g.  services 
which  are  performed  on  a  regular  basis  over  a  period  of  time  like  janitorial,  guard  service, 
etc.)  for  periods  which  extend  beyond  the  fiscal  year  unless  they  have  specific  statutory 
authority  to  do  so.  Some  agencies(e.g.  Health  and  Human  Services)  have  been  authorized 
to  contract  for  period  that  cross  fiscal  years  so  long  as  the  term  does  not  exceed  one  year. 
However,  most  civilian  agencies  do  not  have  similar  authority. 

As  a  result,  agencies  are  placed  in  the  impossible  position  of  either  awarding  all  contracts 
so  they  expire  on  September  30  or  taking  the  risk  of  being  accused  of  technically  violating 
the  Anti-Deficiency  Act  by  including  an  availability  of  funds  clause  and  spreading  the 
expiration  dates  of  contracts  throughout  the  year  so  the  workload  can  be  more  effectively 
managed. 

The  addition  of  the  Administration's  proposed  language  will  allow  agencies  to  more 
effectively  use  their  resources  and  manage  their  contracting  programs  and  eliminate  the 
need  to  use  an  availability  of  funds  clause  which  results  in  the  extra  paperwork  associated 
with  notifying  the  contractor  that  funds  are  or  are  not  available  at  the  end  of  each  fiscal 
year  or  each  continuing  resolution. 

SUGGESTION:  Add  language  to  S.  1587  to  amend  the  Federal  Property  and 
Administrative  Services  Act  in  order  to  authorize  civilian  agencies  to  use  annual 
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appropriations  to  enter  into  contracts  for  severable  services  with  a  period  of  performance 
that  crosses  fiscal  years  so  long  as  the  term  does  not  exceed  one  year  unless  the  contract  is 
a  multiyear  contract  specifically  authorized  by  statute.   The  following  amendatory 
language  is  recommended. 

"Title  III  of  the  Federal  Property  and  Administrative  Services  Act  of  1949,  as  amended  (41 
U.S.C.  251  et  seq.)  is  further  amended  to  add  new  section  303H  to  read  as  follows: 

"Section  303H.  Severable  Service  Contracts  Crossing  Fiscal  Years. 

"An  agency  may  enter  into  contracts  for  severable  services  that  cross  fiscal  years  and 
notwithstanding  any  other  provision  of  law  which  limits  the  use  of  annual  appropriations,  so 
long  as  the  base  contract  period  does  not  exceed  one  year. " 

III.  Conyers/Clinger  Draft:  Not  included  in  the  bill. 

SUGGESTION:  Add  language  to  the  Conyers/Clinger  draft  to  amend  the  Federal 
Property  and  Administrative  Services  Act  in  order  to  authorize  civilian  agencies  to  use 
annual  appropriations  to  enter  into  contracts  for  severable  services  with  a  period  of 
performance  that  crosses  fiscal  years  so  long  as  the  term  does  not  exceed  one  year  unless 
the  contract  is  a  multiyear  contract  specifically  authorized  by  statute. 

IV.  H.R.  3586:Not  included  in  H.R.  3586. 
SUGGESTION:  None. 
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CONTRACT  ADMINISTRATION 

S.  1587  §§2001/2051.  Contract  Financing. 

I.  DoD  Position  on  Section  800  Recommendation  (2.1. 1.,  2.1. 3.,  2.1. 4.,  2.1. 5.,  and 
2.1. 7.: 

Endorse  Section  800  recommendation  to  consolidate  all  contract  financing 
provisions  into  one  statute,  with  the  following  changes: 

•  Delete  the  proposed  subsection  (a)  (policy  statement). 

•  Amend  subsection  (e)  ("new"  (d))  to  put  in  statute  the  Government's  right  to 
title  to  work  in  progress  financed  by  progress  payments,  a  right  that  has  been 
sanctioned  by  numerous  court  decisions;  provide  agency  head  authority  to  waive 
that  right  where  appropriate. 

•  Amend  subsection  (e)  ("new"  (d))  to  make  the  proposed  statute  inapplicable  to 
contracts  awarded  "using  simplified  procedures". 

•  Delete  Navy-unique  provisions  relating  to  liens  on  shipbuilding  work-in- 
progress  ("old"  (f)(3)  and  (g)). 

The  proposed  subsection  (a)  would  have  added  an  introductory  paragraph  stating 
that  contract  financing  payments  "should  be  made  periodically."  That  would  have 
established  a  presumption  against  the  use  of  advance  payments,  which  are  one 
time  only  payments.  Subsection  (a)  also  refers  to  "protecting  the  security  interests 
of  the  United  States,"  which  implies  that  the  Government  will  take,  instead  of  title, 
only  a  lien  on  work  in  process  financed  by  progress  payments). 

II.  S.  1587:  Amends  Title  10  of  U.S.C.  to  enact  a  consolidated  financing  statute  that 
includes  a  policy  statement  on  use  of  payments  for  financing  purposes,  and  authorizes 
an  agency  head  to  use  advance,  partial  or  progress  payments,  not  in  excess  of  unpaid 
contract  price,  and  upon  adequate  security.  A  superior  lien  is  obtained  by  the 
government  when  such  payments  are  made.  The  proposed  statute  includes  other 
conditions  on  the  use  of  progress  payments,  provides  a  cause  of  action  in  case  of 
fraud,  and  has  unique  progress  payment  provisions  for  certain  naval  vessel  contracts. 

ISSUES: 

The  proposed  statute  does  not  give  the  Government  title  to  progress 
payment  inventory  but  only  a  superior  lien  interest,  which  is  inadequate  to 
protect  the  government's  interest. 

Current  law  does  not  give  the  Government  any  specified  security  interest  for  work  in 
process  inventory  that  is  paid  for  with  progress  payments  (except  in  the  case  of  naval 


1 


03/15/94  02:36  PM 


vessel  for  which  we  get  a  lien).  The  government  assumes  it  has  title  and  so  states  in 
the  relevant  contract  clauses.  However,  some  courts  have  interpreted  the  current  law 
to  limit  the  government's  interest  to  only  a  lien  interest.  In  Marine  Midland  v.  U.S..  687 
F.2d  395  (Fed.  Cir.  1982),  and  In  Re  American  Pouch  Food.  769  F.2d  1190  (Fed.  Cir. 
1985),  the  courts  so  held,  stating  that  if  the  government  was  intended  to  have  complete 
title,  Congress  could  have  easily  accomplished  this  goal  through  amendment  of  the 
statute. 

The  Administration  believes  title  protection  is  necessary  to  adequately  protect  the 
government's  interest,  and  is  particularly  important  in  the  event  of  contractor 
bankruptcy.  With  title,  the  Government  can  recover  the  property  paid  for  and  continue 
performance  with  another  contractor.  With  a  lien,  all  the  Government  has  is  a 
monetary  interest  that  may  not  always  judged  superior  to  other  claims.  The 
Administration  would,  however,  provide  agency  head  authority  to  waive  the  vestiture  of 
title  where  appropriate. 

The  proposed  statute  enacts  a  new,  introductory  policy  statement  that 
may  impede  flexible  implementation  of  the  statute. 

The  S.1587  subsection  was  recommended  by  the  Section  800  Panel  as  a  lead-in  to  the 
consolidated  financing  statute.  It  is  compiled  from  various  parts  of  the  FAR  chapter  on 
contract  financing.  Nonetheless,  as  a  statutory  provision,  the  Administration  believes  it 
should  be  deleted  because  of  confusing  and  ambiguous  wording.  For  example,  the 
requirement  to  make  financing  payments  "periodically"  may  establish  a  statutory 
presumption  against  event  based  ("milestone")  progress  payments,  and  against  one- 
time advance  payments. 

Maintaining  10  U.S.C.  7522  (a)  and  (c),  (authorizing  the  Secretary  of  the 
Navy  and  certain  delegees  to  contract  for  research  and  prohibiting  the  use 
of  a  cost-plus-a-percentage-of-cost  contract),  retains  obsolete  and 
duplicative  authorities. 

S.  1587  adopts  the  recommendation  of  the  Section  800  Panel  with  respect  to  10  U.S.C. 
7522  by  relocating  its  subsection  (b)  (exempting  progress  payments  made  for  contracts 
entered  into  under  this  authority  from  certain  Title  31  financing  requirements),  to  the 
consolidated  contract  financing  statute.  S.1587  also  adopts  the  Section  800 
recommendation  to  retain  and  redesignate  subsections  (a)  and  (c)  of  §7522 
(authorizing  the  Secretary  of  the  Navy  and  certain  delegees  to  contract  for  research 
and  prohibiting  the  use  of  a  cost-plus-a-percentage-of-cost  contract),  based  on  the 
conclusion  that  the  authority  provided  by  these  particular  subsections  was  not  provided 
elsewhere  by  generic  research  contracting  authority.  S.  1587  also  adopted  this 
recommendation. 

However,  recent  amendments  to  the  generic  research  contracting  authority  (10  U.S.C. 
2358)  made  by  §827  of  the  National  Defense  Authorization  Act  for  FY  1994  clearly 
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make  the  scope  of  that  authority  as  broad  as  the  authority  in  the  remaining  subsections 
of  §7522.  Therefore,  there  is  no  need  to  retain  subsections  (a)  and  (c)  of  §7522  and 
they  should  be  repealed. 

SUGGESTIONS: 

Regarding  title:  Add  under  section  (e)  the  following  new  paragraph: 

"(4)  When  payments  have  been  made  for  work  in  progress,  the  United  States  shall 
take  title  to  all  work  in  progress  properly  allocable  or  chargeable  to  the  contract.  Title 
shall  vest  in  the  United  States  regardless  of  any  prior  or  subsequently  asserted  security 
interest  in  the  work  in  progress.  An  agency  head  may  waive  vestiture  of  title  where 
appropriate." 

This  change  eliminates  the  need  to  retain  the  Navy  provision  in  proposed  subsection 
"(f)(3)" 

Regarding  Policy  section:  Delete  it. 

Regarding  Progress  Payments  under  the  simplified  acquisition  threshold:  Amend  "(3)" 
of  (e)(2)  to  read: 

"(3)  This  subsection  does  not  apply  to  contracts  awarded  using  simplified  procedures." 

(Note  that  this  suggestion  does  not  appear  in  the  5  Nov.  package  sent  to  Senate  by 
Administration.) 

Regarding  10  U.S.C.  7522:  Repeal  it. 

III.  Conyers/Clinger  Draft,  §2001:  Same  as  S.  1587. 

IV.  H.R.  3586  201 :  Adopts  the  Section  800  recommendation  to  consolidate  all  contract 
financing  provisions  into  one  statute,  but  with  the  following  changes:  it  deletes  a 
proposed  subsection  (a),  adding  an  introductory  policy  statement;  it  amends  the  statute 
to  clearly  state  the  Government's  right  to  title  to  work  in  progress;  it  makes  the 
proposed  statute  inapplicable  to  contracts  awarded  "using  simplified  procedures;"  and, 
it  deletes  a  Navy-unique  provision  relating  to  liens  on  shipbuilding  work-in-progress. 

The  Administration  concurs  with  the  proposed  consolidation,  including  the  changes  to 
the  Section  800  proposal  regarding  this  statute.  It  conforms  to  the  Administration 
recommendations  on  S.1587  set  forth  above. 
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CONTRACT  ADMINISTRATION 
S.  1587  §§2101  (DoD)  and  2151  (Civilian  Agencies).  Allowable  Contract  Costs. 

I.  DoD  Position  on  Section  800  Recommendation  (2.2.1. ): 

Endorse  Section  800  recommendation  to  delete  the  list  of  unallowable  costs  from  10 
U.S.C.  2324,  but  do  not  endorse  the  recommendation  to  raise  the  threshhold 
amount  in  the  definition  of  "covered  contracts"  from  $100,000  to  $500,000. 

There  is  extensive  coverage  of  the  cost  principles  in  the  FAR  and  DFARS  already, 
and  addressing  them  in  regulations  is  more  appropriate  than  enumerating  them  in 
the  statute.  However,  the  Section  800  Panel  adduced  no  persuasive  reason  for 
raising  the  covered  contract  threshhold  from  $100,000  to  $500,000.  DoD  would 
also  delete  the  superfluous  language  requiring  GAO  review  of  DoD  implementation 

II.  S.  1587:  Section  2101  would  amend  current  law  (10  U.S.C.  2324),  that  requires 
contractors  to  certify  that  all  indirect  costs  included  in  their  proposals  for  settlement  of 
indirect  costs  incurred  under  covered  defense  contracts  are  allowable,  to:  (1)  require 
the  Comptroller  General  to  periodically  evaluate  implementation  of  the  statutory 
provisions;  and,  (2)  change  the  definition  of  "covered  contract"  to  include  all  contracts 
over  $500,000,  other  than  fixed-price  without  cost  incentives. 

Civilian  agency  contracts  are  not  currently  covered  by  the  certification  requirements 
and  penalty  provisions  described  above.  Section  2151  of  the  bill  would  amend  the 
Federal  Property  and  Administrative  Services  Act  (41  U.S.C.  256)  to  add  statutory 
provisions  covering  civilian  agency  contracts  that  are  substantially  similar  to  the 
provisions  of  10  U.S.C.  2324. 

ISSUES: 

The  Senate  proposal  requires  individual  civilian  agencies  to  issue  their 
own  implementing  regulations  rather  than  allowing  for  uniform  coverage 
through  the  Federal  Acquisition  Regulation. 

Requiring  implementation  by  each  civilian  agency  will  result  in  myriad,  and  potentially 
inconsistent,  agency  rules  on  allowability  determinations  and  procedures.  This  will 
make  an  already  difficult  area  of  procurement  law  even  more  complicated.  Instead,  it  is 
preferable  to  maintain  a  single  implementing  authority  that  will  provide  uniform 
guidance  for  all  agencies  on  allowable  costs. 

S.  1587  retains  the  current  requirement  for  GAO  reviews  of  DoD 
implementation. 

The  first  GAO  review  requirement  is  a  "periodic"  review  of  implementation  of  the  statute 
to  see  if  implementation  is  consistent  with  Congressional  intent,  achieves  the  objective 
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of  eliminating  unallowable  costs  charged  to  contracts,  and  if  the  implementation  of 
statute  could  be  improved/strengthened.  Arguably,  it  may  have  been  appropriate  to 
maintain  such  a  statutory  requirement  when  the  provisions  were  new  (FY86  National 
Defense  Authorization  Act),  particularly  in  light  of  the  then-new  penalty  and  certification 
provisions.  However,  since  implementation  has  taken  place  (at  least  in  DoD),  this 
requirement  is  clearly  no  longer  necessary.  [1  ] 

The  second  GAO  review  requirement  is  for  a  report  to  Congress  each  time  there's  a 
change  to  the  FAR/DFARS  regarding  unallowable  costs.  Several  reports  have  been 
issued  under  this  requirement.  However,  GAO  can  comment  on  the  same  proposed 
rules  during  the  rule-making,  public  comment  process,  and  report  if  they  believe  these 
or  any  other  regulations  are  not  in  sync  with  Congressional  desires.  It  is  not  necessary 
to  require  these  reviews  in  statute. 

SUGGESTIONS:  Repeal  the  allowable  costs  listing  in  subsections  (b)(1),  (e),  (f)  and 
(k)  of  current  10  U.S.C.  2324  and  delete  S.  1587  §21 51  (a),  adding  same  provisions  to 
new  civilian  agency  statute. 

Strike  all  references  to  individual  agency  regulatory  implementation  and  replace  them 
with  requirements  for  regulatory  implementation  in  the  Federal  Acquisition  Regulation. 

Repeal,  rather  than  amend,  the  GAO  review  requirements  in  S.  1587  §2151  and  in 
current  10  U.S.C.  2324. 

III.  Conyers/Clinger  Draft,  §2102:  Same  as  S.  1587. 

IV.  H.R.  3586,  §202(a):  Amends  §2324  of  Title  10,  addressing  allowable  costs,  to 
delete  the  delineation  of  specific,  unallowable  costs.  DoD  endorses  that  proposal  for 
the  reasons  stated  above.  This  proposed  subsection  retains,  however,  the  GAO  review 
provisions  which  DoD  would  delete. 


['  In  any  event,  GAO  has  not  done  any  reviews  as  a  result  of  this  section  and  does  not  intend  to  unless  specifically 
requested  by  a  Member  of  Congress.  (Information  from  Chuck  Thompson,  GAO,  202-512-8425,  via  Ken  Shrier, 
DoD  Comptroller,  through  Ronnie  Rawls,  DUSD(AR).  This  fact  is  even  more  reason  why  it  is  unnecessary  to 
maintain  this  review  requirement  in  statute.) 
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[CONTRACT  ADMINISTRATION 
S.  1587  §2191.  Travel  Expenses  of  Government  Contractors. 

I.  DoD  Position  on  Section  800  Recommendation: 

DoD  does  not  endorse  the  Section  800  recommendation  to  repeal  41  U.S.C.  420, 
restricting  allowable  government  contractor  travel  costs  to  no  more  than  the  federal 
employee  rate.  Instead,  DoD  would  modify  this  statute  to  apply  only  to  contractors 
who  are  required  to  submit  cost  or  pricing  data  or  are  required  to  negotiate  final 
indirect  cost  rates. 

Modifying  this  statute  to  apply  only  to  contractors  who  are  required  to  submit  cost  or 
pricing  data  or  negotiate  final  indirect  cost  rates  will  maintain  the  protections  of  this 
statute  with  regard  to  negotiated  and  flexibly  priced  contracts,  and  clarify  the  scope 
of  the  statute. 

II.  S.  1587:  Repeals  §24  of  the  Office  of  Federal  Procurement  Policy  (41  U.S.C.  420). 
ISSUE: 

None.  While  the  DoD  final  position  was  to  modify  this  statute,  the 
Administration  position  presented  to  the  Senate  did  not  object  to  repeal. 

DoD  originally  agreed  with  the  repeal,  based  on  the  reasoning  that  repeal  would  allow 
"regulators  to  respond  more  flexibly  to  changing  economic  circumstances,  and  allow 
them  to  recognize  that  contractors  do  not  always  have  the  ability  to  negotiate  rates  as 
favorable  as  the  Government's."  This  position  was  changed  as  a  result  of  the  14  Sep 
93  Acquisition  Reform  Executive  Steering  Group  meeting.  The  final  DoD  position 
recommended  modifying  the  statute  so  that  it  applies  only  to  contractors  who  are 
required  to  submit  cost  or  pricing  data  or  are  required  to  negotiate  final  indirect  costs. 

SUGGESTIONS:  None. 

III.  Conyers/Clinger  Draft:  Does  not  repeal  the  statute. 

IV.  H.R.3586:  Repeals  the  statute.] 
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CONTRACT  ADMINISTRATION 

S.  1587  §2201  (DoD).  Consolidation  and  Revision  of  Authority  to  Examine 

Records  of  Contractors. 
S.  1587  §2251  (Civilian  Agencies).  Authority  to  Examine  Records  of  Contractors. 

I.  DoD  Position  on  Section  800  Recommendation  (2.3.2.  and  2.3.3.): 

DoD  endorses  the  Section  800  recommendation  to  consolidate  10  U.S.C.  2406 
(DoD  access  to  contractor  records)  and  10  U.S.C.  2313  (GAO  access  to  contractor 
records)  into  a  comprehensive  audit  statute,  but  would  add  an  exemption  for 
contracts  for  commercial  items. 

Consolidating  the  two  audit  statutes  into  one  simplifies  the  body  of  acquisition  laws. 
Exempting  commercial  items  contracts  and  simplified  purchases  promotes  DoD's 
purchase  of  those  items  on  commercial  terms). 

II.  S.  1587:  Amends  current  audit  authority  at  10  U.S.C.  2313  to  consolidate  within  it 
all  TitlelO  authority  to  audit  or  otherwise  examine  books  and  records  of  contractors  into 
a  single  statute;  and  would  enact  a  parallel  provision  in  the  Federal  Property  and 
Administrative  Services  Act  for  civilian  agencies. 

For  agencies,  the  three-year  audit  right  applies  to  all  cost-reimbursement,  incentive, 
time  and  materials,  labor-hour,  or  price-redeterminable  contracts  or  subcontracts. 
However,  GAO  access  includes  all  contracts  awarded  using  other  than  sealed  bid 
procedures.  The  statute  does  not  include  any  exemption  for  commercial  item  contracts 
or  for  those  awarded  pursuant  to  simplified  acquisition  procedures.  Elsewhere, 
however,  S.  1587  at  §4033  exempts  all  contracts  under  the  simplified  acquisition 
threshold  from  the  proposed  10  U.S.C.  2313. 

ISSUE: 

A  statutory  exemption  should  be  provided  for  commercial  item  contracts 
because  full-blown  audit  and  access  requirements  keep  many  commercial 
companies  from  bidding  on  Government  contracts,  and  because  market 
forces  are  an  adequate  substitute. 

For  commercial  items,  the  Administration  supports  a  separate  audit  right  set  forth  in  a 
new  chapter  within  Title  10  dedicated  solely  to  the  acquisition  of  commercial  items. 
Under  that  limited  commercial  audit  right,  the  govenment  would  have  a  three-year  right 
to  audit  all  contractor  books  and  records  directly  relating  to  documentation  provided  by 
the  contractor.  No  right  to  audit  for  completeness  would  be  provided  unless  the 
contractor  made  representations  as  to  completeness. 

The  Administration  would  then  also  exempt  commercial  item  acquisitions  from  any 
other  audit  provisions,  including  this  new,  consolidated  statute.  Audit  and  access 
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provisions  are  not  a  standard  commercial  practice.  These  requirements  have 
frequently  been  cited  as  one  of  the  major  impediments  to  commercial  companies'  ability 
or  willingness  to  do  business  with  the  Government,  and  one  of  the  major  reasons  for 
companies  setting  up  separate  Government  divisions  to  handle  Government  work. 

Some  companies  who  have  refused  to  do  business  with  DLA's  Defense  Personnel 
Support  Center  (DPSC),  expressly  because  of  these  audit  requirements  are:  Wrangler, 
Inc;  J. Ft.  Wood  Fruit  Packing;  and  Central  States  Cans. 

The  rationale  for  audit  or  access  to  government  contractor  records  does  not  apply  with 
equal  force  to  commercial  item  buys.  With  commercial  items,  market  forces  are  an 
adequate  substitute  for  the  ability  to  ensure  a  fair  and  reasonable  price.  Moreover, 
government-unique  audit  rights  deter  commercial  vendors  from  government  business, 
decreasing  the  pool  of  government  suppliers  and  increasing  the  administrative 
(overhead)  cost  of  government  contracts.  It  also  prevents  the  government  from 
receiving  the  benefits  of  lower  costs  through  increased  competition.  Finally,  since  most 
commercial  contracts  are  fixed  price,  they  are  already  exempt  and  DCAA  currently 
would  not  have  access. 

SUGGESTIONS: 

Add  language  to  exempt  contracts  for  commercial  items. 

III.  Conyers/Clinger  Draft,  §2201:  This  proposed  section  gives  the  agency  awarding 
the  contract  access  to  books  and  records  on  all  fixed  price  contracts  awarded  without 
sealed  bids  and  is  consistent  with  the  scope  of  GAO  access. 

SUGGESTION:  The  Administration  recommends  deletion  of  change  expanding  agency 
access  to  fixed  price  contracts  awarded  by  other  than  sealed  bid  procedures. 

IV.  H.R.  3586,  §203:  This  section  consolidates  existing  authorities  to  examine  the 
books  and  records  of  contractors  into  section  2313  of  Title  10.  DoD  supports  this 
proposed  consolidated  statute,  but  would  expressly  exempt  contracts  for  commercial 
items  and  amend  this  statute  to  exempt  simplified  purchases  (H.R.  3586  elsewhere 
exempts  simplified  purchases  from  the  audit,  but  does  not  expressly  do  so  in  the  audit 
statute). 
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CONTRACT  ADMINISTRATION 

S.  1587  §2402.  Contractor  Guarantees  Regarding  Weapons  Systems. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendation  to  repeal  10  U.S.C.  2403,  requiring 
contractor  guarantees  on  most  major  systems  (2.5.8.). 

II.  S.  1587:  Amends  10  U.S.C.  2403(h)  to  require  regulations  on  negotiating 
guarantees  that  are  reasonable  and  cost  effective,  as  determined  on  the  basis  of  the 
likelihood  of  defects  and  the  estimated  cost  of  correcting  such  defects.  It  also  requires 
regulations  to  provide  guidance  on  administering  guarantees,  and  for  waiving 
guarantees  where  not  appropriate. 

ISSUE: 

Statute  should  not  be  retained  at  all  because  it  does  not  accomplish  its 
purpose  of  providing  meaningful  recourse  to  the  Government  for  defects. 

Warrantees  are  intended  to  cover  design  and  manufacturing  requirements,  defects  in 
material  and  workmanship,  and  essential  performance  characteristics.  The  Section 
800  Panel  recommended  repeal  of  this  statute  because  of  difficulties  in  negotiating, 
administering,  and  waiving  its  requirements.  S.  1587  attempts  to  address  these 
difficulties  by  requiring  more  regulations.  More  regulations  are  not  the  answer  to  the 
fundamental  problems  with  the  statute,  and  may  actually  make  them  worse. 

The  broad  applicability  of  the  statute  is  a  threshold  problem.  The  statute  requires 
guarantees  on  production  contracts  for  weapon  systems,  defined  as  items  (other  than 
commercial  items)  that  can  be  used  directly  by  the  armed  forces  to  carry  out  combat 
missions  and  that  cost  more  than  $100,000  or  will  have  an  eventual  procurement  cost 
of  more  than  $10  million.  Thus,  the  law  requires  use  of  guaranty  provisions  regardless 
of  whether  a  guaranty  may  be  appropriate  or  cost  effective  for  an  item  or  class  of  items. 

Nor  does  the  statute  provide  sufficient  flexibility  in  waiving  the  requirements  for  a 
mandatory  guaranty.  The  statute  allows  for  waiver  by  the  Secretary  of  Defense 
(delegable  to  an  Assistant  Secretary  of  Defense  in  OSD  or  the  Military  Departments), 
where  guaranties  are  not  cost  effective,  or  are  not  in  the  interest  of  the  national 
defense.  Congress  must  be  notified  prior  to  waivers  on  major  defense  acquisition 
programs,  and  annually  on  all  other  waivers.  As  noted  in  several  studies  of  guaranty 
use,  summarized  in  the  Section  800  Report,  the  high  waiver  approval  level,  and 
Congressional  notification  requirement,  stifle  efforts  to  obtain  and  justify  a  waiver,  even 
when  it  makes  sense  to  waive  the  requirement.  It  becomes  easier  to  negotiate  a 
guaranty,  no  matter  how  expensive  or  ineffective.  Writing  more  regulations  as  to  when 
waivers  should  be  requested,  as  S.  1587  provides,  does  not  alleviate  these  basic, 
underlying  problems. 


1 


03/15/94  02:59  PM 


327 


Negotiation  of  guaranties  is  also  difficult  and  costly.  Although  system  design  is 
supposedly  stable  before  production  begins,  frequently  there  are  changes  due  to 
unanticipated  problems,  or  to  improve  the  item.  Even  on  mature  items,  the 
Government  encourages  contractors  to  propose  improvements  (value  engineering 
change  proposals).  These  changing  designs  make  it  difficult  to  price  and  negotiate 
warrantees.  And,  contractors  balk  at  providing  warrantees  where  the  design  and 
processes  are  dictated  by  the  Government  because  they  don't  want  to  be  responsible 
for  design  and  processes  that  are  not  of  their  own  making.  This  uncertainty  and 
reluctance  contribute  to  higher  guaranty  prices. 

Further,  guaranties  are  a  waste  of  money  if  users  can't  communicate  problems  on 
warranted  items.  Effective  guaranty  administration  requires  a  clear  trail  from  the 
contract  to  the  eventual  user.  In  the  commercial  world,  users  generally  know  where  to 
turn  for  recourse  if  the  item  doesn't  work.  The  situation  in  weapon  systems  is  more 
complex.  The  user  may  be  separated  from  the  manufacturer  by  layers  of 
organizations,  geographical  distance,  and  time.  In  the  heat  of  battle,  a  failed  item  will 
probably  not  be  carted  around  to  return  for  refund  or  repair.  These  problems  are 
compounded  in  large  systems  where  the  Government  furnishes  components  to  the 
integrator/assembler  who  does  not  have  to  guarantee  government-furnished  materials. 
Effective  defense  guaranty  administration  requires  an  extensive  data  and  tracking 
system  to  bridge  the  gap  between  the  user  and  the  guarantor.  Such  a  department-wide 
data  system  is  not  currently  available,  and  would  undoubtedly  be  costly  to  develop. 
Yet  its  absence  accounts  for  the  paucity  of  claims  that  actually  are  submitted  under 
system  guaranties.  In  a  recent  study,  OSD  found  that  guaranty  repairs  were  less  than 
the  negotiated  price  in  80%  of  the  cases  examined.  The  same  OSD  study  found  that  in 
contracts  with  system  guaranties  (universal  guaranty  for  entire  system),  no  claims  had 
ever  been  submitted. 

Overall,  guaranties  are  costly  to  obtain  and  provide  minimal  value  for  that  cost.  A 
statutory  amendment  to  require  enhanced  regulatory  guidance  on  use  of  waivers  will 
not  address  the  full  scope  of  these  issues.  The  use  of  guaranties  should  not  be 
statutorily  mandated  but  should  be  left  to  the  managerial  discretion  of  the  Secretary  of 
Defense,  as  prescribed  in  regulation. 

SUGGESTION:  Repeal  10  U.S.C.  2403  entirely. 

III.  Conyers/Clinger  Draft,  §2402:  Same  as  S.  1587. 

IV.  H.R.  3586,  §204:  This  section  repeals  the  requirement  to  obtain  contractor 
guarantees  on  major  weapon  systems.  DoD  strongly  supports  this  repeal. 
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CONTRACT  ADMINISTRATION: 
CLAIMS  AND  DISPUTES 

S.1587  §§2501  &  2552.  Certification  of  Contract  Claims;  Contract  Disputes  Act 
Improvements. 

I.  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendation  to  repeal  10  U.S.C.  2410.  In  addition  to  having 
to  certify  claims  under  the  Contract  Disputes  Act  (CDA),  defense  contractors  must  also 
comply  with  ah  additional  certification  requirement  under  10  U.S.C.  2410.  Repeal  of  10 
U.S.C.  2410  would  permit  a  single,  government-wide  certification  standard  and  avoid 
unnecessary  overlap  and  confusion  from  having  two  separate  requirements. 

II.  S.1587:  S.  1587,  at  Section  2501,  would  repeal  10  U.S.C.  2410,  which  requires  that 
before  payment  is  made,  DoD  contractors  must  certify  contract  claims  (written  demands 
seeking  relief  as  a  matter  or  right  on  matters  in  dispute),  equitable  adjustments 
(requests  or  proposals  for  relief  which  typically  precede  claims),  and  requests  for 
extraordinary  contractual  relief  (made  when  the  contractor  has  no  legal  remedy). 
However,  all  contractors  would  be  required  to  certify  claims  and  requests  under  the 
CDA  as  the  result  of  §2552  which  would  amend  the  definition  of  claim  in  the  CDA  to 
include  requests  for  equitable  adjustments  and  requests  for  extraordinary  contractual 
relief. 

ISSUES: 

Repealing  10  U.S.C.  2410  would  be  beneficial  since  there  would  no  longer 
be  a  mandated  DoD-unique  certification  requirement  different  from  that  in 
the  CDA. 

Under  the  CDA,  claims  may  be  certified  by  any  person  duly  authorized  to  bind  the 
contractor  with  respect  to  the  claim.  However,  under  10  U.S.C.  2410,  both  claims  and 
requests  must  be  certified  by  a  senior  company  official  in  charge  at  the  plant  or  location 
involved.  In  1992,  in  order  to  avoid  litigation  regarding  who  would  meet  the  standard 
required  by  10  U.S.C.  2410,  Congress  provided  (in  10  U.S.C.  2410e)  that  10  U.S.C. 
2410  would  be  repealed,  but  only  if  DoD  promulgated  regulations  requiring  certification 
by  individuals  having  certain  knowledge  about  the  claim  or  request.  The  Administration 
favors  a  single  government-wide  certification  standard  and  therefore  supports  the 
repeal  of  10  U.S.C.  2410  and  its  DoD-unique  certification  requirement.  Although  10 
U.S.C.  241  Oe  does  not  require  DoD  to  issue  regulations,  the  Administration  also 
supports  repealing  that  provision  as  well  to  make  clear  that  there  is  only  one 
certification  requirement. 

The  redefinition  of  claim  in  §2552  to  include  requests  for  equitable 
adjustment  is  contrary  to  good  policy  and  could  significantly  increase 
litigation  before  the  agency  boards  of  contract  appeals  and  the  Court  of 
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Federal  Claims. 

The  agency  boards  and  the  Court  of  Federal  Claims,  whose  jurisdiction  is  defined  by 
the  CDA,  cannot  presently  adjudicate  requests  or  proposals  of  either  the  Government 
or  a  contractor  arising  prior  to  the  parties  being  in  a  disputatious  posture  and  a  claim 
having  been  asserted.  In  this  way,  the  system  builds  in  time  for  the  parties  to  discuss 
and  better  understand  issues,  hopefully  making  serious  attempts  at  settlement  prior  to 
resorting  to  litigation.  Encouraging  the  resolution  of  disagreements  without  the 
involvement  of  agency  boards  or  the  court  also  helps  these  tribunals  to  better  focus  on 
expeditiously  resolving  those  disputes  where  agreement  has  not  been  reached  after  a 
reasonable  period  of  time  and  properly  keeps  them  out  of  matters  of  contract 
administration  which  could  otherwise  significantly  increase  their  workload. 

Inasmuch  as  the  Government  must  pay  interest  on  claims,  the  current  scheme  also 
serves  the  taxpayer  by  not  requiring  the  government  to  pay  interest  upon  matters 
before  it  has  had  an  opportunity  to  consider  the  issues  upon  which  a  contractor's 
potential  claim  is  based.  In  addition,  it  would  be  inappropriate  either  to  consider 
requests  for  extraordinary  contractual  relief  as  "claims"  or  to  pay  interest  on  them.  By 
definition,  a  claim  is  a  demand  for  relief  arising  under  or  relating  to  a  contract.  By 
contrast,  a  request  for  extraordinary  contractual  relief  arises  only  when  the  contractor 
lacks  a  remedy  under  the  contract  -  it  is  a  discretionary  determination,  based  solely 
upon  the  national  defense  interests  of  the  United  States;  the  Government  has  no  legal 
obligation  to  pay  the  contractor. 

If  the  actual  intent  of  expanding  the  definition  of  claim  to  include  requests  was  to 
ensure  that  DoD  contractors  continue  to  certify  requests  before  receiving  payment 
(since  S.1587  deletes  such  requirement  from  Title  10),  10  U.S.C.  2410  can  be 
amended  to  accomplish  this.  Section  2501  can  amend  10  U.S.C.  2410  to  state  that 
contract  claims  and  requests  (exceeding  the  simplified  acquisition  threshold)  may  not 
be  paid  unless  a  person  duly  authorized  to  certify  the  claim  on  behalf  of  the  contractor 
certifies  that  the  claim  is  or  request  is  made  in  good  faith  and  that  the  supporting  data 
are  accurate  and  complete  to  the  best  of  the  contractor's  knowledge  and  belief.  (Unless 
Congress  wished  to  limit  the  scope  of  10  U.S.C.  2410  to  exclude  requests  for 
extraordinary  contractual  relief,  it  would  not  make  sense  to  include  that  prong  of  the 
CDA  certification  requiring  the  certifier  to  attest  that  the  amount  requested  accurately 
reflects  the  contract  adjustment  for  which  the  contractor  believes  the  government  is 
liable.  By  definition,  P.L.  85-804  covers  situations  where  the  government  is  not  liable  as 
a  matter  of  law;  rather,  such  claims  are  requests  in  equity.)  An  identical  provision  can 
be  incorporated  into  the  Federal  Property  and  Administrative  Services  Act  if  Congress 
wishes  that  this  requirement  be  made  government-wide.  This  avoids  expanding  the 
scope  of  actions  subject  to  adjudication  under  the  CDA. 


SUGGESTION:  Delete  the  amendment  to  the  definition  of  claim  in  §2552  and  delete  10 
U.S.C.  241  Oe  (and,  if  necessary,  amend  10  U.S.C.  2410  as  described  above). 
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III.  Conyers/Clinger  Draft,  §2501:  Repeals  10  U.S.C.  2410,  but  does  not  amend  the 
definition  of  claim  in  the  CDA. 

SUGGESTION:  Delete  10  U.S.C.  241  Oe  (and,  if  necessary,  amend  10  U.S.C.  2410  as 
described  above). 

IV.  H.R.  3586:  N/A. 
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CONTRACT  ADMINISTRATION 

S.  1587,  No  Applicable  Section.  (Extraordinary  Contractual  Relief). 

I.  DoD  Position  on  Section  800  Recommendation  (2.7.1. ): 

Endorse  Section  800  recommendation  to  delete  provisions  limiting  the  applicability 
of  50  U.S.C.  1431  -  1435  (providing  authority  for  extraordinary  contractural  relief)  to 
wartime  or  national  emergency. 

Extraordinary  contractual  relief  should  be  available  during  peacetime  as  well  as 
during  wartime  or  national  emergencies. 

II.  S.  1587:  Not  included. 
ISSUE: 

S.  1587  does  not  repeal  §5  ofP.L.  85-804  (50  U.S.C.  1435),  which  unduly 
restricts  use  of  the  extraordinary  contractual  relief  authorities  to  times  of 
war  or  national  emergency. 

The  purpose  of  P.L  85-804  is  to  allow  the  Government  to  address  unusual  situations 
that  are  not  adequately  addressed  by  normal  procurement  authorities.  The  law  allows 
the  Government  to  give  relief  to  contractors  in  situations  where  the  law  does  not 
normally  allow  relief,  e.g.,  amendments  without  consideration.  In  1991,  DoD  received 
57  requests  for  relief  of  which  44  were  approved.  DoD  and  NASA  are  the  primary 
users. 

However,  §5  of  this  law  limits  its  use  to  times  of  war  or  national  emergency.  Yet  the 
need  for  extraordinary  authority  obtains  whether  or  not  a  time  of  war  or  national 
emergency  exists.  For  example,  P.L.  85-804  is  used  for  many  purposes  unrelated  to 
the  existence  of  national  emergency,  e.g.,  indemnification  and  recognition  of  contingent 
liability.  This  limitation  has  not  yet  had  any  direct  impact  because  the  U.S.  has  been 
under  a  state  of  national  emergency  since  the  Korean  War.  However,  should  this 
condition  be  lifted  (a  possibility  more  likely  given  the  demise  of  the  Cold  War),  this 
authority  would  immediately  be  unavailable. 

SUGGESTION:  Repeal  §5  of  P.L.  85-804  (50  U.S.C.  1435). 

III.  Conyers/Clinger  Draft:  Repeal  not  included. 

IV.  H.R.  3586:  Repeal  not  included. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §3001.  Requirement  for  Independent  Cost  Estimates  and  Manpower 
Estimates  Before  Development  or  Production. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendation  to:  delete  the  specified  content  of  the 
manpower  and  independent  cost  estimate  report  and  definition  of  manpower 
estimate;  amend  the  definitions  of  independent  cost  and  manpower  estimates;  and 
to  recast  this  section  as  policy  guidance,  but  with  three  changes: 

(1)  manpower  estimates  will  be  made  prior  to  entering  the  engineering  and 
manufacturing  and  production  and  deployment  phases  rather  than  during  those 
phases; 

(2)  the  personnel  reported  will  include  those  needed  to  train;  and 

(3)  personnel  requirements  will  be  reported  in  terms  of  end  strengths. 
This  requirement  is  necessary  for  meaningful  oversight.  (3.1. 5.,  III). 

II.  S.  1587:  S.  1587  includes  the  first  change,  but  deletes  the  independent  cost  and 
manpower  estimate  report  content  and  definitions  from  the  current  statute,  and  recasts 
it  as  policy  guidance. 

ISSUE: 

S.  1587  does  not  have  a  requirement  for  including  an  estimate  of  the 
number  of  people  who  train  users  of  the  system. 

The  Administration  supports  a  statutory  requirement  to  include  an  estimate  of  the 
number  of  people  who  train  users  of  the  system.  Such  a  requirement  is  contained  in 
the  current  statute.  Training  personnel  to  operate,  maintain,  and  support  a  new 
weapons  system  is  an  integral  part  of  the  fielding  and  subsequent  operation  of  that 
system.  Shortfalls  in  training  are  reflected  later  in  operational  use.  The  purpose  of  the 
manpower  estimate  is  to  determine  that  there  are  sufficient  manpower  resources 
programmed  for  operation  of  the  system.  Failure  to  account  for  training  personnel 
reduces  the  overall  value  of  the  estimate. 

SUGGESTION:  The  Administration  would  add  "train"  after  "maintain"  subsection 
(b)((2). 

III.  Conyers/Clinger  Draft:  Same  as  S.  1587. 

IV.  H.R.  3586,  §303:  This  section  of  the  bill  modifies  independent  cost  estimates  and 
manpower  requirements  to  delete  certain  detail  on  the  contents  of  these  requirements. 
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In  addition,  the  bill  adds  a  requirement  for  estimating  the  personnel  required  to  train 
users  of  the  system.  The  Administration  supports  these  provisions. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §3002.  Enhanced  Program  Stability. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendation  to  delete  the  baseline  description  and  review 
procedures,  with  two  changes: 

(1)  baseline  content  must  include  cost,  schedule,  and  performance  parameters; 
and 

(2)  funds  for  a  major  defense  acquisition  program  cannot  be  obligated  unless  an 
approved  baseline  is  in  effect  or  the  Under  Secretary  of  Defense  for  Acquisition 
and  Technology  specifically  waives  this  requirement. 

The  establishment  of  a  baseline  provides  an  effective  means  both  for  internal  DoD 
program  management  and  for  Congressional  program  review.  (3.1. 6.,  III). 

II.  S.  1587:  The  Senate  provision  amends  the  current  statute  to  delete  the  baseline 
description  and  review  procedures  and  to  recast  the  section  as  policy  guidance. 

ISSUE: 

The  Senate  provision  does  not  limit  the  content  of  baselines  to  only  cost, 
schedule,  and  performance  parameters,  nor  does  it  provide  policy 
guidance  that  funds  may  not  be  obligated  in  the  absence  of  an  approved 
baseline  description. 

Appropriated  funds  for  major  defense  acquisition  programs  should  only  be  spent  to 
develop  and  procure  a  system  that  meets  approved  cost,  schedule,  and  performance 
criteria.  The  program  baseline  defines  those  approved  criteria. 

Major  programs  sometimes  undergo  restructuring  as  a  result  of  funding  decrements  or 
technical  considerations  that  cause  a  change  in  the  cost,  schedule,  or  performance 
parameters  upon  which  the  program  was  justified  and  approved.  As  a  matter  of  policy, 
such  programs  should  not  continue  to  spend  funds  until  the  shape  of  the  restructured 
program  is  defined  and  again  approved. 

The  policy  that  programs  must  be  executed  within  approved  cost,  schedule,  and 
performance  parameters  is  the  basis  of  the  Selected  Acquisition  Report  system. 
Barring  obligations  in  the  absence  of  an  approved  baseline  description  was  used 
successfully  by  Congress  with  milestone  authorized  programs  under  10  U.S.C.  2437. 

SUGGESTION:  The  Administration  would  add  language  to  subsection  (b)(1)  of  the 
§2435  that  describes  the  content  of  baselines  as  consisting  of  cost,  schedule,  and 
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performance  criteria  and  that  adds  a  new  subsection  (c)  to  §2435  that  states  as  a 
matter  of  policy  that  funds  for  programs  may  not  be  obligated  unless  a  baseline 
description  has  been  approved  or  specifically  waived.  Despite  the  Administration 
additions,  the  provision  is  streamlined  significantly  from  current  law. 

III.  Conyers/Clinger  Draft,  §3002:  Same  as  S.  1 587. 

IV.  H.R.  3586,  §304:  This  section  of  the  bill  modifies  program  baseline  requirements 
(10  U.S.C.  2435)  to  delete  certain  detail  on  the  contents  of  these  requirements,  and  to 
add,  to  the  program  baseline,  a  bar  to  the  obligation  of  appropriated  major  defense 
acquisition  program  funds  without  prior  baseline  approval  by  the  Under  Secretary  of 
Defense  (Acquisition).  The  Administration  supports  this  provision,  in  particular  the 
strengthening  of  baselines  as  a  tool  in  the  management  of  major  defense  acquisition 
programs. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §§3011, 3012, 3013  and  3014.  Testing  Statutes:  Repeal  of  Testing 
Requirement  for  Wheeled  or  Tracked  Vehicles;  Major  Systems  and  Munitions 
Programs:  Survivability  and  Lethality  Testing;  Operational  Test  and 
Evaluation  of  Defense  Acquisition  Programs;  Low-Rate  Initial  Production  of 
New  Systems 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendation  to  repeal  the  four  testing  statutes  (10  U.S.C. 
2362,  10  U.S.C.  2366,  10  U.S.C.  2399,  and  10  U.S.C.  2400)  and  adopt  a  single, 
integrated  testing  statute. 

II.  S.  1587:  S.  1587  provisions: 

•  Repeal  the  testing  requirement  for  wheeled  or  tracked  vehicles  (§2362)  which 
effectively  duplicates  the  live  fire  testing  requirements  of  §2366. 

•  Change  the  term  "survivability"  to  "vulnerability". 

•  Allow  waivers  of  live  fire  testing  after  Milestone  II. 

•  Exempt  high  value  systems  from  live  fire  test  requirements. 

•  Provide  for  alternative  operational  test  procedures  but  do  not  allow  these 
procedures  to  be  used  to  proceed  beyond  low-rate  initial  production. 

•  Add  strategic  missiles  to  the  list  of  low-rate  systems. 

•  Allow  DoD  to  use  alternative  test  and  evaluation  master  plans  to  justify  the 
quantities  of  low-rate  systems  being  procured. 

ISSUE: 

S.  1587  provisions  do  not  provide  sufficient  flexibility  to  DoD  in  applying 
requirements  for  live  fire  and  operational  tests.  S.  1587  provisions  also 
do  not  provide  for  appropriate  levels  of  contractor  involvement  in 
operational  testing. 

Live  fire  and  operational  testing  adds  significantly  to  overall  program  costs.  For 
example,  the  M1A1  live  fire  test  cost  $12M  and  involved  48  shots  against  five  combat 
loaded  Abrams  tanks.  Simulation,  testing  high  risk  or  major  components  in  lieu  of  full- 
up  systems,  using  test  data  from  contractors  that  has  been  independently  verified  by 
the  Government,  or  combining  developmental  and  operational  testing  for  low-risk 
systems  is  severely  limited  by  the  current  statutes.  For  example,  the  F-22  system 
contractor  will  maintain  the  aircraft  during  developmental  testing  while  Air  Force 
personnel  will  maintain  the  system  during  operational  testing.  Out  of  a  total  7000-hour 
test  program,  only  540  hours  are  allotted  to  operational  testing.  The  DOT&E  suitability 
evaluation  will  be  based  on  540  hours  of  maintenance  data  rather  than  7000  hours  of 
data.  S.  1587  provisions  do  not  solve  this  problem. 
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Further,  the  current  statutes  create  barriers  in  the  relationship  between  the  testers  and 
developers  which  inhibits  the  ability  of  the  developer  to  make  timely  corrections  to 
problems  discovered  in  testing.  System  contractor  support  in  initial  operational  test  is 
beneficial  in  providing  logistics  support  (particularly  when  the  Service  whose  system  is 
being  tested  has  not  yet  developed  such  support),  test  failure  analyses,  and  software 
and  instrumentation  support.  The  experience  level  of  user  personnel  is  often  limited  or 
non-existent  at  operational  test.  Judicious  use  of  contractor  personnel  to  broaden  the 
experience  base  during  test  provides  a  more  realistic  assessment  of  the  operability  of 
the  system.  The  current  statutory  limitation  on  contractor  involvement  adds  time  and 
cost  when  outside  technical  support  has  to  be  hired  and  brought  up  to  speed  for  data 
analysis  and  corrective  action.  On  the  Advanced  Medium  Range  Air-to-Air  Missile 
(AMRAAM),  there  was  a  unique  piece  of  contractor-owned  and  contractor-operated 
automated  test  equipment  to  check  incoming  reliability  of  the  missile.  The  equipment 
was  operated  by  the  contractor  during  the  developmental  testing  and  was  planned  to 
be  operated  by  the  contractor  during  the  operational  testing,  but  the  contractor  was  not 
allowed  to  operate  the  test  equipment  due  to  the  law.  Operational  testing  had  to  be 
delayed  in  order  to  train  Navy  personnel  to  operate  the  contractor-owned  equipment, 
and  the  equipment  had  to  be  borrowed  from  the  contractor  for  the  operational  testing. 
S.  1587  provisions  do  not  solve  this  problem. 

SUGGESTION:  The  Administration  would  substitute  a  streamlined  testing  statute  for 
the  changes  to  §§2366,  2399,  and  2400  of  Title  10  contained  in  S.  1587. 

The  Streamlined  statute  would  do  everything  proposed  in  S.  1587  as  well  as  provide 
DoD  with  increased  flexibility  in  applying  live  fire  and  operational  test  requirements  and 
using  contractor  support  for  operational  testing.  The  streamlined  statute  would  solve 
the  problems  left  unsolved  by  S.  1587. 

As  a  fallback  position,  DoD  can  live  with  S.  1587  §§2366  and  2400.  However,  DoD 
needs  relief  in  the  areas  of  OT  flexibility  and  contractor  support,  in  §2399. 

III.  Conyers/Clinger  Draft,  §§3011  and  3012:  Repeals  the  testing  requirement  for 
wheeled  or  tracked  vehicles  (this  section,  10  U.S.C.  2362,  was  repealed  by  §821  of 
P.L  103-160,  "National  Defense  Authorization  Act  for  Fiscal  Year  1994");  changes  the 
term  "survivability"  to  "vulnerability";  adds  strategic  missiles  to  the  list  of  low-rate 
systems;  and  allows  DoD  to  use  alternative  test  and  evaluation  master  plans  to  justify 
the  quantities  of  low-rate  systems  being  procured.  The  Conyers/Clinger  draft  reduces 
the  limited  flexibility  provided  to  DoD  by  the  S.  1587  provision. 

IV.  H.R.  3586,  §§311  -  314:  The  Bilbray  bill  does  not  adopt  the  streamlined  testing 
statute  proposed  by  the  Section  800  Panel.  Instead,  it  individually  amends  the  testing 
laws  to: 

(1)  repeal  a  duplicative  live-fire  provision  (10  U.S.C.  2362,  §31 1); 
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(2)  modify  another  live-fire  provision  to  permit  testing  based  on  modeling  and 
simulation  and  waiver  after  full-scale  development,  where  appropriate  (10  U.S.C. 
2366,  §312); 

(3)  amend  operational  test  (OT)  requirements  to  permit  their  waiver  where 
alternative  actions  are  taken  to  ensure  operational  effectiveness  (except  for  full 
production  of  major  defense  acquisition  programs)  (10  U.S.C.  2399,  §313),  and 

(4)  add  strategic  defense  missile  programs  as  a  special  category  of  low-rate  initial 
production  (10  U.S.C.  2400,  §314). 

SUGGESTION: 

DoD  would  substitute  a  streamlined  testing  statute  for  the  changes  to  §§2366,  2399, 
and  2400  of  Title  10  contained  in  this  bill.  While  the  Bilbray  provisions  provide 
appropriate  relief  in  certain  live-fire  and  OT  requirements,  they  do  not  provide  for 
appropriate  levels  of  contractor  involvement  in  operational  testing. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §§3021  through  3085.  Note:  Most  of  these  technical  changes 

recommended  by  the  Section  800  Panel  have  already  been  accomplished  by 
the  National  Defense  Authorization  Act  for  FY  1994,  which  adopted  many  of 
the  Section  800  recommendations  in  this  area.  The  corrections  we  would 
seek  to  the  enacted  law  are  set  forth  below. 

S.  1587  §3021.  Industrial  Mobilization;  Orders;  Priorities;  Possession  of 
Manufacturing  Plants;  Violations  (Army  and  Air  Force). 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  the  Panel  recommendation  to  retain  and  consolidate  existing  Army-  and  Air 
Force  unique  authorities  for  the  President  to:  require  delivery  to  the  government, 
with  priority  over  other  orders,  necessary  products  or  materials  from  any  person  or 
industry;  take  immediate  possession  of  any  plant  in  time  of  war  or  when  war  is 
imminent  if  the  person  or  industry  refuses  to  fulfill  and  prioritize  that  order;  and, 
manufacture  products  in  any  seized  plant.  The  authorities  provides  for  just 
compensation  for  such  persons  or  industries  and  for  a  criminal  sentence  and  civil 
fine  for  those  who  fail  to  comply. 

In  consolidating  the  statutes  into  a  single  authority,  the  Section  800  Panel 
recommended  technical  language  changes  to  conform  the  statute  to  consolidations 
of  other  service  specific  authorities.  For  example,  the  Panel  changed  the 
President's  authority  to  so  order  from,  "through  the  head  of  any  department,"  to  "the 
Secretary  of  Defense  or  secretaries  of  the  military  department." 

DoD  endorsed  the  Section  800  proposal  because  numerous  DoD  components  cited 
a  current,  valid  need  for  the  authority,  noting  its  utility  during  lapses  of  the  Defense 
Production  Act  as  recently  as  during  Desert  Storm.  Further,  the  restatement  of 
implementation  authority  to  order  and  seize  as  vesting  in  SecDef  and  Secretaries  of 
the  military  departments  was  deemed  coextensive  with  existing  authority  but 
consistent  with  terminology  uniformly  used  throughout  the  Section  800  Report. 

During  the  course  of  OMB  interagency  comment  on  this  proposed  consolidation, 
which  had  been  contained  in  a  separate  DoD  legislative  proposal,  the  Departments 
of  Commerce  and  Transportation  strongly  objected  to  deletion  of  the  phrase 
"through  the  head  of  any  department,"  because  the  change  would  remove  the  basis 
for  their  federal  emergency  management  authority.  The  Administration  therefore 
recommends  that  the  original  language  be  reinstated  in  the  proposed  consolidated 
statute. 

II.  S.  1587:  The  S.  1587  provision  is  the  same  as  the  Section  800  recommendation,  to 
retain  and  consolidate  the  provisions  and  change  the  implementing  entity  to  SecDef  or 
Secretary  of  a  military  department. 
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ISSUE: 

By  changing  the  phrase  "head  of  any  department"  to  Secretary  of 
Defense  or  secretary  of  a  military  department,  the  Senate  language  would 
remove  the  basis  for  the  federal  emergency  management  authority  of  the 
Departments  of  Commerce  and  Transportation. 

SUGGESTION:  The  Administration  would  add  to  the  language  that  permits  the 
President  to  exercise  the  authority  through  the  Secretary  of  Defense  or  a  secretary  of  a 
military  department  "or  head  of  any  other  department"  to  clarify  that  civilian  agencies 
have  coequal  authority  under  this  statute. 

This  Section  800  proposal,  however,  was  codified  by  §822  of  the  National  Defense 
Authorization  Act  for  FY  1994  as  a  new  §2538  of  Title  10,  U.S.C.  As  enacted,  the 
statute  permits  the  President  to  exercise  the  authority  through  the  Secretary  of  Defense 
only.  The  Administration  would  add  "secretary  of  a  military  department"  and  "head  of 
any  department"  to  the  delegees  in  (a)  and  (c)  of  §2538. 

III.  Conyers/Clinger  Draft:  No  comparable  provision. 

IV.  H.R.  3586:  No  comparable  provision. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §3023.  Procurement  for  Experimental  Purposes. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  the  Section  800  Panel  recommendation  to  retain  and  consolidate  these 
Army  and  Air  Force  authorities  (10  U.S.C.  4504  and  9504),  permitting  those 
department  secretaries  to  make  or  procure  certain  necessary,  experimental 
supplies,  inside  or  outside  the  US,  with  or  without  competitive  bidding,  and  by 
contract  or  otherwise.  Purchases  in  quantity  are  subject  to  the  CICA. 

DoD  endorsed  the  Section  800  proposal  in  its  entirety  because:  the  authorities  are 
still  needed  by  special  operations  offices;  the  emergency  authority  is  not  wholly 
duplicated  by  any  CICA  exception;  and,  in  any  event,  for  special  operations 
procurements,  the  CICA  J&A  process  removes  the  utility  of  the  exception. 

II.  S.  1587:  Adopted  the  Section  800  Panel  recommendation  but  deleted  the  CICA 
exception  language  ("with  or  without  competitive  bidding"). 

Note:  This  provision,  as  amended  by  the  Senate  (i.e.,  with  deletion  of  the  CICA 
exception),  was  enacted  by  §822(c)  of  the  National  Defense  Authorization  Act  for  FY 
1994  as  a  new  10  U.S.C.  2373. 

ISSUE: 

Deletion  of  the  competition  exception  significantly  undercuts  the  value  of 
this  emergency  authority. 

The  Administration  would  retain  the  scope  of  the  authority  as  it  currently  exists,  and 
specifically  would  retain  the  authority  to  conduct  such  procurements  with  or  without 
competitive  bidding.  Comparable  authority  is  not  provided  by  any  other  statute, 
including  any  CICA  exception.  In  any  event,  for  special  operations  procurements,  the 
CICA  J&A  process  removes  the  utility  of  the  exception  for  such  purchases. 

The  Administration  therefore  would  delete  the  provision  from  S.1587,  since  it  has  been 
overtaken  by  events,  and  would  amend  the  law  to  replace  the  exemption  for 
noncompetitive  bidding. 

SUGGESTION:  Section  2373  of  Title  10,  U.S.C,  as  codified  by  §822(c)  of  the  National 
Defense  Authorization  Act  for  FY  1994,  should  be  amended  by  adding  the  phrase  "with 
or  without  competitive  bidding"  after  the  phrase  "outside  the  US." 

III.  Conyers/Clinger  Draft:  No  comparable  provision. 

IV.  H.R.  3586:  No  comparable  provision. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §3025.  Availability  of  DoD  Samples  and  Drawings. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  the  Section  800  Panel  recommendation  to  retain  and  consolidate  various 
statutes  (10  U.S.C.  4506/9506,  4507/9507  and  4508),  to  permit  the  Army  and  Air 
Force  to  sell,  lend  or  give  samples  or  drawings  to  any  contractor  or  prospective 
contractor,  to  sell  ordnance  to  designers,  or,  for  the  Army,  to  make  the  Army's 
"machine"  available  to  any  person  for  testing  iron,  steel  or  other  materials.  In 
consolidating  the  statutes,  the  Section  800  proposal  retains  needed  sales  authorities 
not  duplicated  by  other  legislation  and  provides  additional,  needed,  sales  authority. 
For  example,  the  new  IR&D  authority  permits  exchanges  outside  the  scope  of  a 
Stephenson-Wydler  cooperative  agreement,  which  will  enhance  the  technology 
base.  The  proposal  received  wide  support  within  the  DoD,  industry  and  academic 
communities. 

DoD  would,  however,  add  "rent"  to  this  authority  to  sell  or  give,  and  delete  the 
requirement  to  maintain  the  confidentiality  of  test  results. 

II.  S.  1587:  S.1 587  adopted  the  Section  800  recommendation  verbatim.  Note: 
Section  822(b)  of  the  National  Defense  Authorization  Act  for  FY  1994  enacted  this 
Section  800  proposal  as  a  new  10  U.S.C.  2541. 

ISSUE: 

The  Senate  language  is  not  problematic;  but,  the  Administration  would 
add  minor  language  changes. 

The  Administration  would  make  the  same  language  changes  to  S.  1587  as  it  sought 
with  regard  to  the  Section  800  language,  i.e.,  add  "rent"  to  the  authority  and  delete  the 
limitation  to  friendly  foreign  governments. 

SUGGESTION:  Because  this  Section  800  proposal  has  already  been  enacted  into  law, 
the  Administration  would  delete  the  provision  from  S.1 587,  and  would  amend  10  U.S.C. 
2541  by: 

(a)  adding  the  word  "rent"  after  "lend"  where  it  appears  in  subparagraph  (1),  and 

(b)  deleting  subparagraph  (b)  and  redesignating  (c)  and  (d)  as  (b)  and  (c), 
respectively. 

III.  Conyers/Clinger  Draft:  No  comparable  provision. 

IV.  H.R.  3586:  No  comparable  provision. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §3032.  Civil  Reserve  Air  Fleet 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  the  Section  800  Panel  recommendation  to  retain  and  consolidate  existing 
Civil  Reserve  Air  Fleet  (CRAF)  contracting  authorities.  The  Panel  added  to  existing 
CRAF  statutes  the  authority  to  contract  with  CRAF  participants  for  limited 
commercial  use  of  military  airfields. 

Enhancement  of  CRAF  capabilities  is  of  value  during  the  current  drawdown  and  is 
part  of  DoD's  overall  commitment  to  greater  civil/military  integration.  Based  on 
Department  of  Transportation  comments  received  during  OMB  interagency 
coordination  of  an  earlier,  separate  legislative  proposal  that  contained  the  same 
provision,  DoD  recommends  minor  technical  language  changes  for  clarity. 


II.  S.  1587:  Adopted  the  Section  800  recommendation  verbatim. 
ISSUE: 

S.  1587  is  not  problematic;  but  certain  technical  language  changes  are 
recommended  for  clarity. 

SUGGESTION:  Amend  S.  1587  to: 

•  Redesignate  Sen.  (a)  and  (b)  as  (b)  and  (d),  respectively; 

•  Add  as  new  Senate  (a)  "(a)  Definitions"; 

•  Amend  §951 1  at  (1)  by  inserting  the  phrase  "civil  aircraft"  after  "citizen  of  the  U.S."; 
at  (5)  by  inserting  "The  term  'cargo  convertible  aircraft1  means  a  passenger  aircraft 
equipped  or  designed  so  that  all  or  substantially  all  of  the  maindeck  of  the  aircraft 
can  be  readily  converted  for  the  carriage  of  property  or  mail.";  at  (6)  by  deleting  its 
provisions  and  redesignating  (7)  as  (6)  and  (8)  as  (7),  (9)  as  (8),  (10)  as  (9),  (1 1)  as 
(10)  and  (12)  as  (11); 

•  Add  to  Sen.  redesignated  (b)  a  new  (3)  by  inserting  the  phrase  "under  Section  9512 
of  this  title"  after  "who  contracts"; 

•  Redesignate  Sen.  (c)  as  (d)  and  add  a  new  Senate  (c)  as  follows: 

"(c)  Section  951 1(1 1)  as  redesignated  is  amended  by  substituting  the  word 
'compatibility'  for  'interoperability'  and  by  inserting  the  phrase  'an  aeromedical1  after 
'for  use  as'; 

•  Add  to  Senate  redesignated  (d)  the  phrase  'for  commercial  operations  not  required 
by  the  DoD'  after  'designated  installations'; 

•  Substitute  "service  stop"  for  "technical  stop"  in  9513(b); 

•  Substitute  the  following  for  Senate  951 3(c): 
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"  Each  contract  entered  into  under  subsection  (a)  shall  include  a  provision  that 
requires  the  contractor  to  repay  to  the  United  States  a  percentage  (to  be  established 
in  the  contract)  o*  any  amount  paid  by  the  United  States  to  the  contractor  under  the 
contract  with  respect  to  any  aircraft  if 

(1)  the  aircraft  is  destroyed  or  becomes  unusable,  as  defined  in  the  contract; 

(2)  the  defense  features  specified  in  the  contract  are  rendered  unusable  or  are 
removed  from  the  aircraft; 

(3)  control  over  the  aircraft  is  transferred  to  any  person  that  is  unable  or  unwilling  to 
assume  the  contractor's  obligations  under  the  contract;  or 

(4)  the  registration  of  the  aircraft  under  §501  of  the  Federal  Aviation  Act  of  1958  (49 
App.  U.S.C.  1401)  is  terminated  for  any  reason  not  beyond  the  control  of  the 
contractor."' 

•    Substitute  the  following  for  Senate  proposed  951 3(e)" 

"(e)  Notwithstanding  §101  of  the  Defense  Production  Act  of  1950  (50  App.  U.S.C. 
2071)  each  aircraft  covered  by  a  contract  under  §9592  of  this  title  shall  be 
committed  exclusively  to  the  Civil  Reserve  Air  Fleet  for  use  by  the  Department  of 
Defense  as  needed  during  any  activation  of  the  Civil  Reserve  Air  Fleet  unless  the 
aircraft  is  released  from  that  use  by  the  Secretary  of  Defense." 

III.  Conyers/Clinger  Draft,  §3021:  Same  language  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §3034.  Authority  to  Exchange  Scientific  Personnel. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  the  Section  800  Panel  recommendation  to  retain  but  modernize  this  Navy 
authority  to  engage  in  scientific  research  and  investigation  (10  U.S.C.  7203).  It  is 
currently  relied  upon  by  the  Navy  as  authority  to  exchange  scientific  personnel.  The 
statute  was  broadened  and  made  available  throughout  DoD  as  broad  authority  to 
exchange  military,  scientific  and  other  personnel. 

Retention  and  amendment  of  statute  serves  a  valid  need  of  the  DoD  not  provided  by 
other  statutory  authority.  DoD  would,  however,  amend  the  Section  800 
recommendation  to  vest  the  authority  in  the  secretaries  of  the  military  departments, 
subject  to  the  overall  regulatory  guidance  of  the  Secretary  of  Defense. 

II.  S.  1587:  S.  1587  adopted  the  Section  800  language  with  minor  language  changes, 
codifying  the  new  law  within  the  international  agreements  section  of  Title  10. 

ISSUE: 

S.  1587  language  limits  the  authority  to  only  scientific  personnel  and  does 
not  vest  the  authority  in  the  secretaries  of  the  military  departments, 
^subject  to  overall  regulatory  guidance  of  Secretary  of  Defense. 

The  Administration  would  not  limit  this  authority  to  the  exchange  of  solely  scientific 
personnel.  The  additional  clarifying  language  change  proposed  by  the  Administration 
would  facilitate  the  use  of  this  authority  while  retaining  centralized  direction  over  its  use 
within  the  DoD. 

SUGGESTION:  The  Administration  would  delete  the  word  "scientific"  from  this  section 
wherever  it  appears;  add  "and  secretaries  of  a  military  department,  subject  to 
regulations  as  prescribed  by  the  Secretary  of  Defense,"  after  "Secretary  of  Defense"  in 
(a);  substitute  "governments  of  foreign  countries"  for  "governments  of  allies  of  US.  and 
other  friendly  foreign  countries"  in  (a);  and  add  "department"  after  "ministry" 
everywhere  it  appears.  A  conforming,  technical  repeal  of  the  existing  10  U.S.C.  7203  is 
also  required. 

III.  Conyers/Clinger  Draft,  §3022:  Same  as  S.  1587  language. 

IV.  H.R.  3586:  No  comparable  provision. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §3042.  Authority  to  Dispose  of  Naval  Vessels. 

I.  DoD  Position  on  Section  800  Recommendation: 

DoD  endorses  the  Section  800  proposal  to  retain  and  consolidate  several  existing, 
related  authorities  pertaining  to  disposition  of  naval  vessels  (10  U.S.C.  7304,  05,  06, 
07  and  08).  The  statutes  were  consolidated  into  a  single  statute  governing  such 
disposition  or  transfer,  but  without  changing  the  substance  of  the  prior  authorities. 

II.  S.  1587:  S.  1587  language  adopts  the  Section  800  proposal. 
ISSUE: 

S.  1587  language  is  not  problematic;  but  two  clerical  errors  are  noted. 
Note:  Section  824(b)  of  the  National  Defense  Authorization  Act  for  FY 
1994  amends  these  statutes,  and  10  U.S.C.  7309  and  7310,  only  to 
relocate  all  of  these  sections  into  a  single,  Title  10  chapter.  That  Act  did 
not  consolidate  these  laws  as  recommended  by  the  Section  800  Panel. 

The  Administration  would  have  recommended  the  adoption  of  the  provision  in  S.1587, 
with  minor  language  changes  to  conform  the  proposed  statute  to  prior,  existing 
authorities. 

SUGGESTION:   Delete  S.1587  §3042. 

The  Administration  would  have,  in  S.  1587  (f)(1)(A),  inserted  "territory"  after  "state,"  and 
in  S.  1587  (h),  changed  "481"  to  "471."  However,  the  law  as  enacted  does  not  require 
these  corrections.  Therefore,  this  section  of  S.1587  may  be  deleted. 

III.  Conyers/Clinger  Draft:  No  comparable  provision. 

IV.  H.R.  3586:  No  comparable  provision. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §3044.  Authority  for  Fuel  Contracting. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  the  Section  800  Panel  recommendation  to  retain  this  authority  but  amend  it 
to  permit  DoD  to  sell  excess  or  outdated  inventory. 

The  basic  authority  to  waive  contract  formation  procedures  continues  to  serve  a 
valid  need  within  DoD.  The  amendment  will  encourage  economy  and  efficiency 
within  fuel  management  by  permitting  DoD  to  sell  excess  or  outdated  inventory. 

II.  S.  1587:  Adopted  the  Section  800  proposal,  with  minor  language  changes. 
ISSUE: 

Delete  S.  1587,  §3044. 

The  S.1587  language  is  not  problematic;  but  the  Administration  would  have  sought 
minor  language  changes.  Section  826  of  the  National  Defense  Authorization  Act  for  FY 
1994  enacted  this  Section  800  recommendation  in  a  form  that  the  Administration 
supports. 

SUGGESTION:  The  Administration  would  have  deleted  "for  the  fiscal  year  in  which 
received  and  shall  be  available  for  such  fiscal  year"  from  proposed  subsection  (d)  and 
insert  in  lieu  thereof  "available"  and  added  the  following  sentence:  "The  proceeds  so 
credited  shall  be  available  for  the  same  period  as  the  appropriations  so  credited." 

III.  Conyers/Clinger  Draft:  No  comparable  provision. 

IV.  H.R.  3586:  No  comparable  provision. 
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MAJOR  SYSTEMS  AND  SERVICE  SPECIFIC 

S.  1587  §3085.  Codification  and  Revision  of  Limitation  on  Lease  of  Vessels, 
Aircraft,  and  Vehicles. 

I.  DoD  Position  on  Section  800  Recommendation: 

DoD  endorsed  the  Section  800  recommendation  to  repeal  §9081  of  P.L  101-165, 
setting  an  18  month  limit  on  contracts  for  the  lease  of  vessels,  aircraft  and  vehicles. 

II.  S.  1587:  Codified  the  public  law,  and  also  amended  it  to  provide  that  the  head  of  an 
agency  may  not  contract  for  the  lease  of  a  vessel,  aircraft  or  vehicle,  with  a  term  longer 
than  18  months,  unless  the  agency  head  determines  in  writing  that  such  lease  is  in  the 
best  interest  of  the  Government. 

ISSUE: 

S.  1587  language  inappropriately  adds  new  statutory  detail  by  requiring  a 
written  determination  to  avoid  the  18  month  limitation. 

As  noted  by  the  Section  800  Panel,  the  18  month  limit  demonstrably  inhibits  sound 
procurement  practices  and  adds  significantly  to  the  cost  of  leases  in  this  area.  S.  1587 
implicitly  acknowledges  this  fact  by  providing  a  means  to  avoid  the  18  month  limit. 
However,  a  new  written  determination  should  not  also  be  required.  This  level  of 
statutory  detail  is  directly  contrary  to  the  goal  of  streamlining.  Further,  that 
determination  should  appropriately  be  left  to  the  agency  head. 

SUGGESTION: 

Delete  subsection  (a)  of  §3085;  retain  subsection  (b),  repealing  the  public  law 
provision. 

III.  Conyers/Clinger  Draft,  §3083:  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 
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MAJOR  SYSTEMS  STATUTES  AND  SERVICE  SPECIFIC 
S.  1587.  No  Applicable  Section. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  the  Section  800  recommendation  that  the  three  statutes  (10  U.S.C.  4540, 
9540  and  7212),  authorizing  the  services  to  procure  A&E  services  and  setting  a  6% 
fee  limit  on  such  contracts  be  repealed  as  they  are  obsolete. 

II.  S.  1587:  S.  1587  does  not  repeal  the  6%  fee  limit  on  architect-engineering 
contracts  contained  in  Title  10  and  applicable  to  the  three  services  (10  U.S.C.  4540, 
9540  and  7212). 

ISSUE: 

The  6%  architect-engineering  fee  limit  is  anachronistic  and  impedes 
quality  architect-engineering  procurements. 

The  Administration  supports  the  analysis  and  recommendation  of  the  Section  800 
Panel  that  the  6%  fee  limit  on  architect-engineering  contracts  has  outlived  its 
usefulness  and  in  fact  hinders  quality  in  such  procurements,  particularly  for  smaller 
architect-engineering  projects.  When  the  Brooks  Architect  and  Engineering  Act  was 
passed  in  1972,  the  6%  fee  limit  was  retained  only  to  serve  as  a  cost  limit  while  the 
federal  agencies  gained  experience  with  the  new  legislation.  The  experience  has  been 
gained.  Thus,  the  rationale  for  maintaining  the  6%  fee  limit  is  gone. 

Moreover,  the  fee  limit  presents  problems  of  its  own.  It  works  to  the  detriment  of  sound 
procurement  in  this  area.  For  small  projects  requiring  a  variety  of  A-E  disciplines  such 
as  building  renovations,  a  6%  fee  can  be  inadequate  to  prepare  thorough  plans  and 
specifications.  For  large  projects,  a  fee  limit  can  work  against  the  government 
negotiator  because  the  contractor  may  expect  the  maximum  even  though  the 
government  estimate  of  a  fair  and  reasonable  price  may  be  considerably  less. 
Because  of  the  fee  limit,  private  architect-engineers  are  more  likely  to  shortcut  design 
on  federal  contracts  in  order  to  save  costs,  especially  on  smaller  projects.  This  leads  to 
more  contract  modifications,  protests,  repairs  and  maintenance  costs.  The  pool  of  A-E 
entities  willing  to  do  business  with  the  government  is  also  clearly  restricted  by  the  fee 
limit,  a  barrier  to  competition  which  indirectly  raises  the  negotiated  price. 

In  addition,  the  administrative  burdens  presented  by  the  fee  limit  are  substantial.  Each 
agency  may  have  its  own  standard  to  identify  those  costs  that  are  subject  to  the  fee 
limit  and  those  that  are  not.  A  web  of  regulations  have  developed  to  define  these 
categories  of  costs,  and  applying  these  regulations  adds  costs  to  the  procurement. 

SUGGESTION:  The  Administration  recommends  the  repeal  of  §§4540,  9540  and  7212 
of  Title  10,  U.S.C.  In  order  to  continue  authorization  for  A-E  procurement  for  Army 
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Corps  civil  works,  a  corresponding  amendment  to  §2855  of  Title  10  should  be  made  as 
follows: 

"§2855.  Law  applicable  to  contracts  for  architectural  and  engineering  services 
and  construction  design 

"(a)  The  Secretary  of  Defense  and  secretaries  of  the  military  departments  may 
contract  for  architectural  and  engineering  services  in  connection  with  a  military 
construction  or  family  housing  project  or  for  other  Department  of  Defense  or  military 
department  purposes. 

"(b)  Contracts  for  architectural  and  engineering  services  entered  into  pursuant  to 
subsection  (a)  shall  be  awarded  in  accordance  with  Title  IX  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40  U.S.C.  541  et  seq.)." 

III.  Conyers/Clinger:  N/A. 

IV.  H.R.3586:  N/A. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §4001  (a).  Simplified  Acquisition  Threshold. 

See  also  Procurement  Notice  §  4013(a)  and  (b). 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  to  establish  new  simplified  acquisition  threshold  at  $100,000 
with  modifications  to  add:  automatic  adjustment  of  threshold  on  a  five  year  basis  to 
reflect  inflation;  and,  automatic  doubling  of  the  threshold  for  purchases  made  off 
shore  in  support  of  contingency  operations  (4.1.O.3.1.). 

II.  S.  1587:  S.  1587  amends  the  OFPP  Act  to  establish  $100,000  as  the  new  threshold 
for  simplified  acquisition  purchases. 

ISSUE: 

S.  1587  does  not  provide  for  increases  to  that  threshold  based  on  inflation 
nor  for  an  increased  threshold  for  purchases  made  off  shore  in  support  of 
contingency  operations. 

In  the  National  Defense  Authorization  Act  for  Fiscal  Year  1991  (§805  of  P.L  102-190), 
Congress  recognized  the  need  to  establish  a  systematic  means  of  keeping  the  small 
purchase  threshold  consistent  with  inflation  and  granted  the  Administrator  of  OFPP 
authority  to  make  such  adjustments  on  a  5  year  cycle  beginning  in  1995.  The  exercise 
of  this  authority  cannot  be  arbitrary;  it  must  be  based  on  an  objective  showing  of 
inflationary  change.  The  Administration  would  retain  this  current  authority.  Once  a 
dollar  threshold  is  set  forth  in  statute,  it  typically  is  not  changed  unless  an  agency 
petitions  Congress  for  a  statutory  change.  Absent  statutory  language  to  permit  such 
adjustment,  agencies  will  be  unable  to  adjust  the  simplified  acquisition  threshold  to 
reflect  the  real  value  of  that  threshold. 

Further,  the  Administration  would  provide  for  a  doubled  simplified  acquisition  threshold 
for  contingency  operations.  A  special  threshold  that  was  4x  the  small  purchase 
threshold  was  authorized  by  Congress  to  support  Operations  Desert  Shield  and  Desert 
Storm  for  overseas  purchases  and  it  proved  essential  to  the  timely  mobilization  of  U.S. 
forces.  If  the  government  has  this  emergency  authority  established  in  statute,  it  will 
avoid  the  delays  inherent  in  obtaining  the  authority  on  an  emergency  basis  when  an 
actual  contingency  arises. 

SUGGESTION:  The  Administration  would  add  statutory  authority  to  provide  for 
increases  to  that  threshold  based  on  inflation  and  for  an  increased  threshold  for 
purchases  made  off  shore  in  support  of  contingency  operations.  The  Administration 
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favors  the  use  of  a  mechanism  to  automatically  adjust  the  dollar  threshold  for  inflation, 
and  recommends  the  same  mechanism  be  used  for  the  cost  or  pricing  data  threshold 
and  the  "micro  purchases"  threshold  (currently  $2,500). 

III.  Conyers/Clinger  Draft,  §4001:  This  section  increases  the  simplified  acquisition 
threshold  to  $50,000  rather  than  $100,000,  leaving  all  other  contract  actions  subject  to 
complex  large  purchase  procedures  unless  all  aspects  of  a  procurement  (issuance  of 
solicitations,  placement  of  orders,  contract  award)  are  effected  through  an  electronic 
commerce/electronic  data  interchange  (EC/EDI)  procurement  system  that  is  approved 
and  certified  by  the  OFPP  Administrator  under  extremely  detailed  procedures.  The 
section  further  provides  that  the  GAO  must  monitor  the  impact  of  the  increased 
simplified  acquisition  threshold  on  small  businesses  and  small  and  disadvantaged 
business  programs. 

The  Administration  recognizes  the  concern  of  the  small  business  community  that  there 
should  be  improved  notification  systems  when  the  simplified  acquisition  threshold  is 
increased  from  $50,000  to  $100,000,  and  the  House  linkage  of  the  $100,000  threshold 
to  full  implementation  of  EC/EDI  attempts  to  address  this  concern.  However,  the 
Administration  believes  that  the  increase  in  the  threshold  to  $100,000  is  too  important 
to  be  tied  into  full  EC/EDI  implementation.  The  small  business  concerns  are  better 
addressed  through  electronic  bulletin  boards  that  provide  on-line  access  either  to  the 
Commerce  Business  Daily  synopses  or  actual  solicitations. 

In  addition,  the  Administration  is  concerned  that  the  House  language  could  be 
interpreted  as  mandating  the  use  of  a  single  government-wide  EDI  system  whose 
internal  features  would  not  be  allowed  to  vary  across  agencies.  The  Administration 
supports  a  single  external  face  to  industry.  Use  of  a  system  that  permits  contractors  to 
acquire  and  use  commercially  available  hardware  and  software  to  access  commercial 
Value  Added  Networks  (VANs)  of  their  choice,  who  in  turn  access  and  translate 
procurement  information  from  data  depositories  of  the  agencies  (HUBs),  is  a  more 
useful  approach.  It  would  eliminate  the  need  for  contractors  to  acquire  any  special, 
non-commercial  systems  that  could  not  be  used  for  other  than  government  contracting 
purposes,  avoid  the  need  to  establish  new  government  bureaucracies  to  perform  the 
solicitation  screening  and  data  translation  services  that  can  be  provided  by  commercial 
VANs,  and  permit  agencies  like  DoD  to  develop  a  system  utilizing  the  existing 
information  systems  that  best  suit  their  requirements  rather  than  a  totally  new  and 
costly  system. 

DoD  will  soon  be  implementing  automated  award  of  simplified  acquisitions.  A 
mandatory  single  systems  concept  would  require  DoD  either  to  reconstruct  whatever  it 
develops  after  a  short  operational  period  or  delay  use  of  its  EC/EDI  system. 

IV.  H.R.  3586,  §401:  This  section  of  the  bill  would  raise  the  current  small  business 
threshold  to  multiple  dollar  thresholds  rather  than  establishing  a  single,  simplified 
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acquisition  threshold.  A  $50,000  threshold  would  apply  when  issuing  solicitation 
notices  using  the  "Federal  Acquisition  Network  System"  (FACNET).  The  small 
purchase  threshold  would  increase  to  $100,000  when  the  entire  procurement,  from 
solicitation  to  award,  is  conducted  using  the  FACNET  system.  The  Administrator  of 
OFPP  would  be  required  to  certify  that  the  procuring  activity  had  implemented  the 
FACNET  system.  The  existing  $100,000  threshold  in  Title  10  U.S.C.  for  contingency 
operations  would  be  deleted.  A  statutory  limit  of  $2,500  would  be  established  for 
authority  to  procure  using  noncompetitive  quotations. 

SUGGESTION: 

As  noted  above,  the  Administration  suggests  a  single,  simplified  acquisition  threshold 
initially  set  at  $100,000,  and  adjusted  for  inflation  every  fifth  year.  The  increased, 
uniform  threshold  would  simplify  the  acquisition  process  by  removing  approximately 
40,000  new  contracts  with  values  from  $25,000  to  $100,000,  from  complex  contracting 
procedures.  Reducing  the  burdens  on  contracting  staffs  will  allow  more  attention  to  be 
focused  on  more  complex  procurements.  (These  contracts  amounted  to  about  19%  of 
all  new  contracts  valued  in  excess  of  $25,000  during  Fiscal  Year  1993.  They  have  an 
aggregate  value  of  about  $2.2  billion  or  2%  of  the  value  of  DoD  procurement 
expenditures.  Concurrently,  the  increase  in  the  threshold  would  add  these  40,000  new 
contractsjo  the  small  business  reservation  program.  Currently,  small  businesses 
receive  43.6%  of  all  new  contracts  between  $25,000  and  $100,000,  while  they  win  in 
excess  of  75%  of  the  dollar  value  of  the  awards  under  $25,000.)  Further,  to  support  the 
mission  of  the  Administration,  the  threshold  should  be  doubled  for  contracts  awarded 
outside  the  U.S.  in  support  of  contingency  operations.  Finally,  the  specific  simplified 
procedures,  including  any  limits  on  noncompetitive  procurements  such  as  the 
suggested  $2,500  limitation,  should  be  left  to  regulation  rather  than  statute. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §4001  (b).  Simplified  Acquisition  Threshold  -  Interim  Reporting  Rule. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  proposal  to  provide  in  Title  10,  U.S.C.,  express  authority  to 
implement  simplified  acquisition  purchase  procedures  up  to  the  Simplified 
Acquisition  threshold  (4.1 .0.3.2.). 

II.  S.  1587:  Requires  the  continuation  until  October  1,  1996,  of  large  purchase 
reporting  requirements  for  purchases  over  $25,000  but  not  in  excess  of  $100,000. 

ISSUE: 

None. 

SUGGESTION:  No  objection  to  language  of  S.  1587. 

III.  Conyers/Clinger  Draft,  §4001  (a)(2):  Continues  full  reporting  of  purchases  over 
$25,000  but  not  in  excess  of  $100,000  for  a  five  year  period  after  enactment  of  the 
statute. 

SUGGESTION:  Use  S.  1587  language. 

IV.  H.R.  3586,  §401  (a)(3):  This  subsection  of  the  proposed  legislation  continues  full 
reporting  of  purchases  over  $10,000  but  not  over  $100,000  for  a  five  year  period. 

SUGGESTION:  Delete;  use  S.  1587  language. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §4011.  Simplified  Acquisition  Procedures. 

I.  DoD  Position  on  Section  800  Recommendation: 

N/A  --  No  specific  800  Panel  recommendation  on  this  issue. 

II.  Senate  Language:  The  Senate  Bill  amends  the  OFPP  Act  to  authorize  simplified 
acquisition  procedures  to  be  established  in  regulations. 

ISSUES: 

The  authority  to  prescribe  regulations  for  simplified  acquisition  procedures 
should  be  set  forth  only  in  the  parallel  enabling  statutes  for  the  federal 
agencies. 

With  this  Senate  amendment,  this  authority  would  be  located  in  three  places,  the  OFPP 
Act  (§401 1),  the  Federal  Property  and  Administrative  Services  Act  (§4072),  and  the 
Armed  Services  Procurement  Act  (§4071).  The  Administration  believes  that  this 
language  should  be  retained  solely  in  the  Federal  Property  and  Administrative  Services 
Act,  and  the  Armed  Services  Procurement  Act,  where  it  is  currently  located. 

SUGGESTION:  The  Administration  would  retain  authority  to  prescribe  regulations  for 
simplified  acquisition  procedures  in  only  titles  10  (Armed  Services  Procurement  Act) 
and  41  (Federal  Property  and  Administrative  Services  Act);  it  would  make  minor 
language  changes  to  modernize  and  conform  this  CICA  subsection. 

III.  Conyers/Clinger  Draft,  §4011:  Same  as  S.  1587. 

IV.  H.R.  3586,  §401:  Does  not  amend  the  OFPP  Act  to  provide  a  third  statement  of 
the  authority  to  issue  regulations  for  simplified  procedures. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587  §4013 
Procurement  Notice 


Three  Significant  Issues: 

1.  S.  1587  retains  the  current  posting  discrepancy,  requiring  DoD  to  post  for  purchases 
over  $5,000,  while  requiring  civilian  agencies  only  to  post  for  purchases  over  $10,000. 

2.  S.  1587  does  not  waive  the  requirement  to  post  notices  for  procurements  in  excess 
of  $10,000,  nor  permit  regulatory  adjustment  of  notice  time  frames,  when  notice  is 
provided  through  electronic  means.  It  also  does  not  allow  waiver  of  notice 
requirements  for  purchase  accomplished  through  the  use  of  electronic  commerce. 

3.  S.  1587  retains  current,  duplicate  procurement  notice  requirements  in  both  the 
OFPP  and  the  Small  Business  Act. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.1587,  §4013  (a)  and  (b).  Procurement  Notice. 

I.  DoD  Position  on  Section  800  Notice  Recommendations  (4.1.0): 

Endorse  Section  800  proposal  to: 

•  Establish  a  single  $10,000  threshold  for  the  posting  of  procurement  notices  for 
both  civilian  agencies  and  DoD  by  amendment  to  the  OFPP  Act; 

•  Permit  regulatory  adjustment  of  notice  and  solicitation  time  frame  requirements 
where  electronic  notice  is  used;  and 

•  Repeal  Small  Business  Act  notice  and  posting  provisions. 

DoD  would  also,  however,  amend  §18  of  the  Office  of  Federal  Procurement  Policy 
Act  to  waive  the  posting  and  synopsis  requirement  where  a  procurement  is 
conducted  using  electronic  commerce  and  provide  that  such  procurements  must 
provide  all  bidders  and  offerors  a  reasonably  opportunity  for  consideration  of  bids 
and  offers. 

II.  S.  1587:  S.  1587: 

•  Retains  the  current  synopsizing  time  frame  for  procurements  in  excess  of 
$25,000; 

•  Removes  the  current  30  day  solicitation  time  frame  for  procurements  in  excess 
of  $25,000  which  are  not  in  excess  of  the  SAT; 

•  Retains  the  existing  statutory  threshold  for  posting  requirement  for  DoD  of 
$5,000  while  requiring  civilian  agencies  to  post  only  those  purchases  over 
$10,000; 

•  Retains  the  current  10  day  posting  requirement  even  where  electronic  methods 
of  procurement  are  used;  and 

•  Permits  the  regulatory  adjustment  of  synopsizing  and  solicitation  time  frames 
for  commercial  item  purchases  and  where  synopses  are  disseminated  in  an 
electronic  Commerce  Business  Daily  (see  §8006). 

ISSUES: 

There  is  no  logical  reason  for  applying  unique  notification  rules  to  DoD 
rather  than  setting  a  government-wide  requirement. 

If  the  10  day  posting  time  for  notification  requirements  is  not  adjusted 
when  electronic  bulletin  boards  are  used,  benefits  provided  by  such 
electronic  means  cannot  be  realized. 

S.  1587  does  not  waive  synopsis  and  notice  requirements  for  purchases 
accomplished  through  the  use  of  electronic  commerce. 
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The  Administration  recognizes  the  tremendous  improvement  in  purchasing  processes 
that  can  be  achieved  through  the  use  of  an  electronic  commerce  (EC)  system  involving 
electronic  notice  and  electronic  submission  of  bids  or  proposals.  As  this  is 
implemented,  among  other  things,  contractors  will  have  on-line  access  to  notices  of 
government-wide  purchases  and  will  be  able  to  obtain  copies  of  such  solicitations  on- 
line, submit  bids  or  offers  to  the  purchasing  offices  on-line,  and  receive  awards  and 
payments  on-line.  Electronic  posting  also  provides  better  audit  records  to  manage  the 
postings.  If  purchases  effected  through  EC  remain  subject  to  the  existing  posting 
requirements,  many  of  these  benefits  will  not  be  realized.  The  speed  and 
thoroughness  of  notification  provided  to  contractors  and  the  speed  at  which  purchases 
can  be  made  consistent  with  improved  notification  would  not  be  recognized. 

Further,  if  EC  purchases  are  required  to  be  synopsized,  both  on-line  and  off-line  offers 
will  be  received.  This  will  require  government  purchasing  offices  to  maintain  a 
bureaucracy  to  load  manual  offers  into  the  system  in  order  to  permit  their  evaluation  on 
an  automated  basis.  In  addition  to  the  personnel  costs,  this  could  increase  protests 
and  government  liability  in  the  event  that  errors  are  made. 

SUGGESTION:  The  Administration  supports  legislation  that  would: 

•  Waive  posting,  synopsizing  and  solicitation  time  requirements  for  purchases  that  are 
accomplished  through  the  use  of  electronic  commerce  (EC),  involving  electronic 
notice  and  electronic  submission  of  bids  or  proposals;  and 

•  Require  executive  agencies  to  include,  in  all  purchases  that  are  accomplished 
through  the  use  of  electronic  commerce  involving  electronic  notice  and  electronic 
submission  of  bids  or  proposals,  a  closing  date  for  the  submission  of  bids  or 
proposals  that  provides  bidders  or  offerors  a  reasonable  opportunity  to  respond. 

•  Establish  a  single  government-wide  threshold  of  $10,000  for  posting  notices  of 
procurements. 
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Essentia!  Changes: 

On  page  4-6.  after  line  2.  add  the  following  new  subsection  (6)  to  $4013  -- 

"(d)  ELECTRONIC  COMMERCE.  -- 

"(1)  The  Administrator  for  Federal  Procurement  Policy,  in  consultation  with 
appropriate  Federal  agencies  with  applicable  technical  and  functional  expertise,  may 
take  appropriate  steps  to  develop  and  implement  a  Federal  government-wide 
architecture  or  design  for  electronic  commerce. 

"(2)  The  requirements  analysis  prepared  to  implement  the  architecture  or  design 
described  in  paragraph  (1)  shall  provide  for  an  architecture  or  design  with  the  capability 
to~ 

"(A)  exchange  procurement  information  such  as  solicitations,  offers,  contracts, 
purchase  orders,  invoices,  payments,  and  other  contractual  documents  electronically 
between  the  private  sector  and  the  Federal  Government  to  the  maximum  extent 
practical; 

"(B)  provide  businesses,  including  small,  small  disadvantaged,  and  women- 
owned  businesses,  with  greater  access  to  Federal  procurement  opportunities; 

"(C)  ensure  that  potential  suppliers  are  provided  simplified  access  to  the  Federal 
Government's  electronic  commerce  system; 

"(D)  employ  nationally  and  internationally  recognized  data  formats  that  serve  to 
broaden  and  ease  the  electronic  interchange  of  data;  and 

"(E)  use  agency  and  industry  systems  and  networks  to  enable  the  Government 
and  potential  suppliers  to  exchange  information  and  access  Federal  procurement  data. 

"(3)  The  Federal  Acquisition  Regulation  shall  contain  provisions  specifying  the 
required  form  and  content  of  acquisition  notice  and  minimum  notification  and  solicitation 
time  periods  for  acquisitions  conducted  through  the  architecture  or  design  described  in 
paragraph  (1).  The  minimum  notification  and  solicitation  time  periods  shall  provide 
potential  offerors  a  reasonable  opportunity  to  respond. 

"(4)  The  requirements  of  §18(a)  of  the  Office  of  Federal  Procurement  Policy  Act, 
41  U.S.C.  416(a)  shall  not  apply  to  an  acquisition  by  component  of  a  federal  agency  if 
the  Administrator  for  Federal  Procurement  Policy  certifies  that  the  component  - 

"(A)  has  fully  implemented  the  system  architecture  or  design  required  by 
paragraph  (1);  and  
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"(B)  has  procedures  in  place  to  -- 

"(i)  provide  notice  to  potential  offerors  in  accordance  with  the  requirements 
of  paragraph  (3);  and 

"(ii)  ensure  that  all  potential  offerors  are  permitted  to  respond  to  solicitations 
for  the  contract  within  the  time  specified  in  the  solicitations." 


Definition  of  "Architecture"  for  purposes  of  this  provision. 

Architecture  is  defined  as  the  conceptual  framework  that  uses  a  combination  of 
commercial  hardware  and  commercial  software  to  enable  contractors  to  conduct 
business  with  the  Federal  Government  by  electronic  means.  


III.  Conyers/Clinger  Draft,  §4001:  Notice  generally  is  tied  to  FACNET 
implementation.  For  example,  when  the  simplified  acquisition  threshold  is  defined  in 
§4001  (a)(1)(E),  and  various  thresholds  are  dependent  upon  a  FACNET 
implementation,  the  $100,000  threshold  applies  to  procurements  in  which  notices  of 
solicitation,  responses  to  solicitations  and  requests  for  information,  orders  and  public 
notice  of  awards  is  provided  through  such  a  FACNET  system  (proposed  §4(1 1)  of  the 
Office  of  Federal  Procurement  Policy  Act). 

This  section,  at  §4001  (b)(2),  also  amends  Section  1 8(a)(1  )(B)  of  the  OFPP  to  insert  the 
phrase  "including  orally  or  by  any  other  means"  after  "intending  to  solicit,"  which  has  the 
effect  of  requiring  10  day  posting  periods  for  oral  solicitations.  The  same  subsection 
also  amends  Section  1 8(a)(1)(B)  of  the  OFPP  to  exempt  such  oral  solicitations  for 
procurements  effected  through  the  proposed  FACNET  system. 

SUGGESTION:  Delete  §4001  (b)(2)  because  it  will  hamper  the  use  of  oral  solicitations. 
Oral  solicitations  are  an  efficacious  means  of  procurement  and  should  not  be  impeded. 
The  Administration  would  provide  eligible  firms  an  opportunity  to  participate  in 
government  procurements  through  such  techniques  as  the  rotation  of  solicitation  lists. 
The  Administration  would  otherwise  conform  this  section  to  provide  the  same  terms  as 
noted  above  in  the  essential  changes  for  S.1587.  These  essential  changes  address 
the  issue  of  reasonable  small  business  opportunities  to  be  considered  in  the  proposed 
language  that  would  require  agencies  to  "ensure  that  all  small  business  concerns  are 
permitted  to  respond  to  solicitations  for  the  contract  within  the  time  specified  in  the 
solicitations"  as  a  prerequisite  to  waiver  of  notice  provisions. 

IV.  H.R.  3586,  §401 :  Same  as  the  Conyers/Clinger  draft  with  respect  to  synopsizing 
and  posting  requirements,  and  the  new  statutory  limitation  on  oral  solicitations.  Section 
405  of  this  bill  also  adds  a  subparagraph  (f)  to  §19  of  the  OFPP  act  that  would  require 
contracting  offices  to  send  notices  of  solicitations  to  all  small  business  concerns  located 
within  the  jurisdiction  of  the  nearest  Small  Business  Administration  District  that  is 


4 


03/15/94  03:01  PM 


361 


located  closest  to  the  contracting  office  issuing  the  solicitation  and  to  all  other  small 
business  concerns  within  the  same  state. 

SUGGESTION:  Delete  §401  (b)(2)  because  it  will  hamper  the  use  of  oral  solicitations. 
Oral  solicitations  are  an  efficacious  means  of  procurement  and  should  not  be  impeded. 
The  Administration  would  provide  eligible  firms  an  opportunity  to  participate  in 
government  procurements  through  such  techniques  as  the  rotation  of  solicitation  lists. 
The  Administration  would  otherwise  conform  this  section  to  provide  the  same  terms  as 
noted  above  in  the  essential  changes  for  S.1587.  These  essential  changes  address 
the  issue  of  reasonable  small  business  opportunities  to  be  considered  in  the  proposed 
language  that  would  require  agencies  to  "ensure  that  all  small  business  concerns  are 
permitted  to  respond  to  solicitations  for  the  contract  within  the  time  specified  in  the 
solicitations"  as  a  prerequisite  to  waiver  of  notice  provisions.  The  Administration  would 
also  delete  §405. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §401 3(c).  Procurement  Notice  -  Notice  Under  the  Small  Business  Act. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  proposal  to  repeal  Small  Business  Act  notice  provisions  and 
enact  new  notice  provision  in  OFPP  Act  (4.1.0.3.3.  NOTICE). 

II.  S.  1587:  S.  1587  retains  the  duplicate  coverage  of  procurement  notice  requirement 
in  both  the  OFPP  Act  and  the  Small  Business  Act. 

ISSUE: 

Unnecessary  and  potentially  harmful  duplication  should  be  eliminated. 

Duplicate  coverage  is  unnecessary  and  raises  the  possibility  of  the  coverage  in  one  or 
the  other  bill  becoming  inconsistent  with  the  other.  This  problem  currently  exists  with 
Justification  &  Approval  requirements  in  the  Small  Business  Act  and  comparable 
provisions  in  the  Federal  Property  and  Administrative  Services  Act  and  Title  10,  U.S.C. 

SUGGESTION:  The  Administration  would  delete  the  duplicative  coverage  on  notices 
from  the  Small  Business  Act  by  repealing  §8(e)  (15  U.S.C.  637(e)). 

III.  Conyers/Clinger  Draft:  Would  not  delete  the  duplicate  procurement  notice 
provisions  in  the  Small  Business  Act. 

IV.  H.R.  3586:  Would  not  delete  the  duplicate  procurement  notice  provisions  in  the 
Small  Business  Act. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §4021.  Inapplicability  of  Future  Enacted  Procurement  Laws  to  Contracts 
Not  Exceeding  the  Simplified  Acquisition  Threshold. 

I.  DoD  Position  on  Section  800  Recommendation  (4.1.0.5): 

Endorse  the  general  Section  800  recommendation  to  exempt  contracts  below  the 
simplified  acquisition  threshold  from  enumerated  statutory  requirements;  and  to 
specify  those  "self-executing"  statutes  that  are  applicable  to  simplified  acquisition 
procedures,  but  which  do  not  require  implementing  contract  clauses.  In  addition  the 
proposal  embeds  the  threshold  in  the  enumerated  statutes  themselves. 

DoD  also  endorses  the  Section  800  recommendation  to  enact  a  rule  of  construction 
that  would  permit  future  amendment  of  the  listed  SAT  statutory  exemptions  only  if 
the  future  law  expressly  referenced  the  Title  10  list  and  deleted  the  exemption. 

However,  DoD  would  make  the  following  changes  to  the  Section  800 
recommendations: 

•  10  U.S.C.  2397b,  31  U.S.C.  1352  (the  Byrd  Amendment)  and  22  U.S.C.  2370: 
Do  not  include  these  statutes  on  the  list  of  statutes  to  be  retained,  but  for  which  no 
contract  clause  will  be  required,  because  the  statutes  themselves  do  not  require  a 
clause  in  contracts.  Rather,  the  clauses  are  required  by  regulation.  DoD  will  open 
FAR  and  DAR  cases  for  exemptions  to  the  clause  requirements  for  contracts 
awarded  under  simplified  acquisition  procedures. 

•  The  Walsh-Healey  Act,  at  41  U.S.C.  35-45,  would  be  deleted  from  the  self- 
executing  list  and  added  to  the  list  of  statutory  exemptions  to  conform  to  the  overall 
recommendation  for  repeal  of  that  statute. 

•  The  covenant  against  contingent  fees,  at  10  U.S.C.  2306(b),  would  be  deleted 
from  the  self-executing  list  and  added  to  the  list  of  statutory  exemptions.  That  law, 
by  its  terms,  requires  the  exercise  of  independent  judgment,  and  cannot  be  deemed 
self-executing  for  purchases  using  simplified  acquisition  procedures.  Therefore,  the 
only  way  to  avoid  adding  a  government  unique  contract  clause  in  contracts  when 
using  simplified  acquisition  procedures  is  to  exempt  them  from  the  statute.  If 
amended  as  proposed  by  the  Administration  the  provision  would  no  longer  include 
the  exercise  of  independent  judgment  to  be  implemented  and  therefore  could  be 
added  to  the  self-executing  list  at  subsection  (b)  of  the  proposed  bill. 
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•  An  exemption  should  not  be  provided  for  18  U.S.C.  874  and  40  U.S.C. 
276(c)(anti-kickback  procedures),  or  18  U.S.C.  4082  (c)(2)  and  P.L.  89-176  (use  of 
convict  labor)  because  (1)  criminal  provisions  should  be  applicable  to  contracts  (a 
clause  is  not  required),  and;  (2)  40  U.S.C.  4082(c)(2)  has  already  been  modified, 
thus,  there  is  no  longer  an  issue  with  it;  and  40  U.S.C.  276(c)  is  covered  within  the 
Davis-Bacon  Act. 

•  Section  303G  (41  U.S.C.  253g)  of  the  Federal  Property  and  Administrative 
Services  Act  of  1949  would  be  added  to  the  list  of  statutes  that  would  be  retained 
but  not  implemented  by  a  contract  clause.  This  is  the  civil  agency  parallel  statute  to 
10  U.S.C.  2402  regarding  bars  to  subcontractors  selling  directly  to  the  United 
States. 

Specifically  see  language  at  proposed  new  §29  (41  U.S.C.  424(c))  (4.1.0.5). 

II.  S.  1587:  Amends  the  OFPP  Act  to  allow  waiver  on  a  class  basis  in  the  FAR  for 
simplified  purchases  of  any  procurement  law  passed  after  the  date  of  enactment  of  the 
Federal  Acquisition  Streamlining  Act  of  1993  (the  Senate  bill).  S.  1587  does  not  include 
in  Title  10  or  41  a  list  of  statutes  exempt  from  contracts  under  the  simplified  acquisition 
threshold. 

ISSUES: 

By  not  providing  a  separate  exemption  list  within  Titles  10  and  4 1,  S.  1587 
language  leaves  the  door  open  for  piecemeal  reversal  of  exemptions  by 
subsequent  amendments  to  the  individual  statutes  that  reverses  the 
exemption. 

In  addition  to  separate  amendment  of  each  statute  from  which  simplified  acquisitions 
would  be  exempt  (see  discussion  of  S.  1587  §4031-43,  and  S.  1587  §4051-57,  below) 
the  Administration  supports  the  concept  of  separately  maintaining  an  "exemption  list"  of 
those  laws  within  both  Title  10  and  Title  41  of  the  U.S.C,  with  a  corresponding  rule  of 
construction  that  the  exemption  is  not  amended  absent  direct  amendment  of  the  list. 

Statutory  exemptions  for  simplified  acquisition  is  a  difficult  issue  that  affects  many 
diverse  interests.  If  a  separate  exemption  list  is  not  maintained,  each  statutory 
exemption  could  easily  be  removed  by  a  subsequent  amendment  that  reverses  the 
original  exemption.  The  Administration  believes  that  policy  in  this  area  should  be 
developed  and  maintained  primarily  by  those  congressional  committees  responsible  for 
federal  acquisition  policy,  and  therefore  supports  a  separate  exemption  list  as 
described  above. 
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Authority  to  use  regulations  to  waive  future  enacted  laws  is  of 
questionable  legal  value. 

To  attempt  to  deal  with  the  possibility  that  after  enacted  laws  will  recreate  burdens  to 
simplified  acquisition,  S.  1587  provides  that  future  enacted  laws  affecting  federal 
procurement  may  be  waived  by  FAR  provision.  However,  it  is  far  from  clear  that  the  S. 
1587  provision  achieves  its  intended  effect.  Under  general  rules  of  construction,  a  law 
would  supersede  any  regulation  that  attempted  to  override  it.  Further,  a  later  enacted 
law  would  also  override  a  prior,  inconsistent  law  such  as  this  provision.  While  the 
Administration  does  not  object  to  the  S.  1587  provision,  it  does  not  believe  that  the 
provision  achieves  its  goal.  Rather,  the  Administration  prefers  the  construct,  described 
above,  of  individually  amending  each  current  law  identified  as  a  barrier  and  maintaining 
an  exemption  list  to  solidify  those  exemptions.  Future  laws  relating  to  federal 
procurement  that  reimposed  burdens  to  simplified  acquisition  would  be  dealt  with  on  an 
individual  basis,  using  the  same  construct. 

SUGGESTION:  Remove  waiver  requirement.  Individually  amend  laws  to  exempt 
simplified  acquisitions,  and  include  a  list  of  the  exempt  statutes  in  §2304(g)  of  Title  10 
and  corresponding  section  of  the  Federal  Property  and  Administrative  Services  Act. 
Include  a  provision  specifying  outright  that  subsequent  legislation  shall  not  be 
construed  as  affecting  that  exemption  unless  that  provision  of  law  directly  amends  the 
list  of  exempt  statutes. 

III.  Conyers/Clinger  Draft,  §4021:  Same  as  S.  1587. 

IV.  H.R.  3586,  §403:  This  section  amends  the  OFPP  Act  to  add  a  new  section, 
proposed  "§30,"  that  directly  exempts  contracts  not  in  excess  of  the  small  purchase 
threshold  from  specified  laws.  That  proposed  section  also  provides  that  contracts 
under  the  small  purchase  threshold  and  subject  to  small  purchase  procedures  shall  not 
require  a  contract  clause  to  implement  the  provisions  of  certain,  specified  laws.  Finally, 
the  proposed  section  provides  that  an  after-enacted  law  shall  not  be  construed  as 
applicable  to  contracts  under  the  small  purchase  threshold  unless  the  provision  of  law 
specifically  refers  to  the  proposed  section  and  states  that  it  modifies  or  supersedes  it. 

The  Administration  prefers  the  approach  of  H.R.  3586,  except  that  it  would  amend  and 
maintain  the  exemption  list  in  Titles  10  and  41,  rather  than  in  the  OFPP.  Also,  the 
application  of  the  exemption  would  vary,  depending  on  which  small  purchase  threshold 
was  being  implemented  through  FACNET.  The  Administration  would  avoid  this  result 
by  maintaining  a  uniform  threshold. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587.  No  Applicable  Section.  Statutory  Exemptions. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  the  Section  800  recommendations  to:  (1)  exempt  contracts  below  the 
simplified  acquisition  threshold  from  enumerated  statutory  requirements;  (2)  specify 
those  "self-executing"  statutes  still  applicable  to  simplified  acquisition  procedures, 
but  which  do  not  require  implementing  contract  clauses;  (3)  and  embed  the 
threshold  in  the  enumerated  statutes  themselves. 

However,  DoD  does  not  endorse  the  following  specific  800  recommendations: 

•  10  U.S.C.  2397b,  31  U.S.C.  1352  (the  Byrd  Amendment)  and  22  U.S.C.  2370: 
Do  not  include  these  statutes  on  the  list  of  statutes  to  be  retained,  but  for  which 
no  contract  clause  will  be  required,  because  the  statutes  themselves  do  not 
require  a  clause  in  contracts.  Rather,  the  clauses  are  required  by  regulation. 
DoD  will  open  FAR  and  DAR  cases  for  exemptions  to  the  clause  requirements 
for  contracts  awarded  under  simplified  acquisition  procedures. 

•  The  Walsh-Healey  Act,  at  41  U.S.C.  35-45,  is  deleted  from  the  self-executing 
list  and  added  to  the  list  of  statutory  exemptions  to  conform  to  the  overall 
recommendation  for  repeal  of  that  statute. 

•  The  covenant  against  contingent  fees,  at  10  U.S.C.  2306(b),  is  deleted  from 
the  self-executing  list  and  added  to  the  list  of  statutory  exemptions.  That  law,  by 
its  terms,  requires  the  exercise  of  independent  judgment,  and  therefore  cannot 
be  deemed  self-executing  for  purchases  using  simplified  acquisition  procedures. 
Therefore,  the  only  way  to  avoid  adding  a  government  unique  contract  clause  in 
contracts  when  using  simplified  acquisition  procedures  is  to  exempt  them  from 
the  statute.  Note:  This  statute,  if  amended  as  proposed  in  the  Defense 
Acquisition  Reform  Act  of  1993,  would  no  longer  require  the  exercise  of 
independent  judgment  to  be  implemented  and  could  therefore  be  added  to  the 
self-executing  list  at  subsection  (b)  of  the  proposed  bill. 

•  An  exemption  should  not  be  provided  for  18  U.S.C.  874  and  40  U.S.C.  276(c) 
(anti-kickback  procedures),  or  18  U.S.C.  4082  (c)(2)  and  P.L  89-176  (use  of 
convict  labor)  because  (1)  criminal  provisions  should  be  applicable  to  contracts 
(a  clause  is  not  required),  and;  (2)  40  U.S.C.  4082(c)(2)  has  already  been 
modified,  thus,  there  is  no  longer  an  issue  with  it;  and  40  U.S.C.  276(c)  is 
covered  within  the  Davis-Bacon  Act. 


•  Section  303  G  (41  U.S.C.  253g)  of  the  Federal  Property  and  Administrative 
Services  Act  of  1949  is  added  to  the  list  of  statutes  that  would  be  retained  but 
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not  implemented  by  a  contract  clause.  This  is  the  civil  agency  parallel  statute  to 
10  U.S.C.  2402  regarding  bars  to  subcontractors  selling  directly  to  the  United 
States. 

II.  S.  1587:  None. 

ISSUE: 

S.  1587  does  not  provide  for  exemptions  for  acquisitions  below  the  simplified 
acquisition  threshold  from  all  of  the  statutes  that  are  required  in  order  to  fully 
alleviate  the  burdens  on  simplified  acquisitions. 

The  Administration  believes  that  S.  1587  does  not  provide  for  exemptions  for 
acquisitions  below  the  simplified  acquisition  threshold  from  all  of  the  statutes  that  are 
required  in  order  to  fully  alleviate  the  burdens  on  simplified  acquisitions.  The  following 
statutes  should  also  be  amended  to  exempt  simplified  acquisition  purchases: 

10  U.S.C.  2408:  This  statute,  which  prohibits  individuals  who  are  convicted  of  fraud  or 
any  other  felony  arising  out  of  a  contract  with  DoD  from  working  for,  or  being  a 
consultant  to,  or  being  a  director  of  a  firm  awarded  a  DoD  prime  or  first  tier  subcontract, 
is  proposed  for  repeal  by  the  Senate.  The  Administration,  however,  would  retain  this 
law  because  of  its  utility  in  monitoring  defense  contractor  employment  practices,  but 
amend  it  to,  among  other  things,  add  an  exemption  for  simplified  acquisition  purchases. 

THE  ACT  OF  MARCH  3, 1931,  (40  U.S.C.  276a  etseq.),  COMMONLY  REFERRED 
TO  AS  THE  'DAVIS  BACON  ACT:  The  Senate  Bill  does  not  propose  a  threshold 
change  to  conform  the  current  $2,000  threshold  in  the  Act  to  the  SAT.  The 
Administration  would  so  amend,  [open] 

THE  SERVICE  CONTRACT  ACT  OF  1965:  The  Senate  Bill  does  not  propose  a  SAT 
threshold  for  this  statute.  The  Administration  would  so  amend,  [open] 

SECTION  3741  OF  THE  REVISED  STATUTES,  OFFICIALS  NOT  TO  BENEFIT 

(41  U.S.C.  22):  The  Administration  would  amend  the  statute  as  follows  to  convert  it  to 
a  stand-alone  prohibition  on  officials  benefiting  from  federal  contracts  rather  than  a 
mandatory  contract  term. 

"No  member  of  Congress  shall  be  admitted  to  any  share  or  part  of  any  contract 
or  agreement,  made,  entered  into,  or  accepted  by  or  on  behalf  of  the  United 
States,  or  to  any  benefit  to  arise  thereupon. " 

Absent  such  an  amendment,  the  Administration  would  seek  to  exempt  simplified 
acquisition  purchases  from  the  extant  contract  clause  requirement  of  this  statute. 

SUGGESTION:  That  the  above-listed  statutes  be  amended  to  make  them  inapplicable 
to  contracts  with  a  value  below  the  SAT,  or  as  otherwise  proposed  to  be  amended. 
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III.  Conyers/Clinger  Draft:  Does  not  exempt  contracts  under  the  simplified  acquisition 
threshold  from  most  of  the  above-listed  laws  that  the  Administration  contends  should  be 
added  to  the  S.  1587.  However,  it  does  provide  the  following  SAT  exemptions  that  the 
Senate  does  not: 

•  10  U.S.C.  2534,  Miscellaneous  domestic  source  restrictions. 

•  The  Walsh-Healey  Act  (this  appear  inadvertent,  because  Conyers-Clinger  later 

repeals  most  of  this  Act). 

•  41  U.S.C.  22,  Officials  Not  to  Benefit. 

•  10  U.S.C.  2410b,  Contractor  Inventory  Accounting  Systems  (unclear  why  this  was 
added;  Administration  had  only  sought  this  as  a  commercial  exemption,  not  for 
SAT). 

•  U.S.C.  2397  and  2397c  (Conyers-Clinger  adds  this  back  because  Senate  repeals 
these  and  it  does  not;  hence  it  reinserts  exemptions). 

Conversely,  the  Conyers-Clinger  draft  deletes  from  the  Senate  statutory  exemption 
authority  the  following  laws: 

•  10  U.S.C.  2631,  Cargo  Preference. 

•  Section  7  of  the  Anti-Kickback  Act  (41  U.S.C.  57). 

•  Section  901(b)  of  the  Merchant  Marine  Act  of  1936 
(41  U.S.C.  1241(b)). 

The  Administration  would  add  these  exemptions  to  the  Conyers/Clinger  draft,  as  well  as 
adding  those  exemptions  listed  above  that  are  missing  from  S.  1587. 

IV.  H.R.  3586:  Of  all  the  bills,  this  proposed  legislation  has  the  most  limited  statutory 
exemption  list  for  contracts  under  the  SAT.  This  bill  would  exempt  such  contracts  only 
from  the  following  laws: 

•  1 0  U.S.C.  2631 ,  Cargo  Preference 

•  10  U.S.C.  2313,  Authority  to  Examine  Contractor  Records 

•  10  U.S.C.  2393(d),  Prohibition  Against  Doing  Business 

•  10  U.S.C.  2306(b)  (contract  clause  exemption  only) 

•  10  U.S.C.  2207  (contract  clause  exemption  only) 

•  41  U.S.C.  22  (Officials  Not  to  Benefit)(contract  clause  exemption  only) 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.1587,  §4036.  Inapplicability  of  Preference  for  Use  of  United  States  Vessels  for 
Transporting  Supplies  of  the  Armed  Forces. 

I.  DoD  Position  on  Section  800  Recommendation: 

Generally  endorse  the  Section  800  Panel  recommendation  to  exempt  SAT 
purchases  from  §2631  of  Title  10,  but  tailors  the  exemption  more  narrowly. 

II.  S.  1587:  S.  1587  exempts  purchases  under  the  simplified  acquisition  threshold  from 
domestic  source  requirements  of  §2631  of  Title  10. 

ISSUES: 

S.  1587  is  overly  broad  because  it  does  not  tailor  the  exemption  to  alleviate 
only  the  contractor  burden. 

This  provision  of  Title  10,  requiring  U.S.  flag  transportation  of  items  purchased  by  the 
Army,  Navy,  Air  Foe  or  Marine  Corps,  has  been  interpreted  to  apply  to  prime  contractor 
transportation  of  items  purchased  from  subcontractors  for  their  defense  contracts.  The 
Administration  seeks  only  to  alleviate  the  burden  of  this  law  on  certain  defense 
■  contractors.  The  Administration  would  waive  the  provisions  of  this  statute,  for  both 
commercial  item  contracts  and  contracts  under  the  simplified  acquisition  threshold,  only 
for  defense  contractors,  not  the  defense  agencies.  The  Administration  believes  that,  by 
tailoring  the  simplified  acquisition  threshold  (and  commercial  item)  exemptions  to 
address  only  the  burden  or  barrier,  the  intended  benefits  of  the  statute  will  not  be  wholly 
thwarted.  Additionally,  the  Administration  would  not  exempt  any  contracts  for  the 
purchase  of  petroleum  or  petroleum  related  products  from  this  statute  because  of  the 
magnitude  of  this  single,  line  item. 

SUGGESTION:  The  Administration  would  amend  the  Cargo  Preference  Act  as  follows: 

"§2631  of  Title  10,  U.S.C.,  is  amended  to  add  the  following  sentence  at  the  end: 
The  requirements  of  this  section,  arising  out  of  contracts  for  commercial  items  as 
defined  in  §2302(7)  of  Title  10  or  §259(d)  of  Title  41  or  out  of  contracts  whose 
value  is  not  in  excess  of  the  simplified  acquisition  threshold  as  set  forth  at  §4(1 1 )  of 
the  Office  of  Federal  Procurement  Policy  Act,  other  than  those  arising  out  of 
contracts  for  the  purchase  of  petroleum  or  petroleum-related  products,  do  not  apply 
to  entities  other  than  federal  agencies." 

III.  Conyers/Clinger  Draft:  Provides  no  exemptions. 
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IV.  H.R.  3586,  §403:  Exempts  contracts  awarded  using  simplified  acquisition 
procedures  from  this  statute. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §4051.  Inapplicability  of  Limitation  on  Use  of  Funds  to  Influence  Certain 
Federal  Actions. 

I.  DoD  Position  on  Section  800  Recommendation: 

Does  not  endorse  the  Section  800  recommendation  to  exempt  §1 352(e)(2)(B)  of 
Title  31 ,  U.S.C.,  because  the  contract  clause  is  only  required  by  implementing 
regulations.  DoD  could  therefore  de.lete  the  clause  requirement  itself  (4.1 .0.5). 

II.  S.  1587:  S.  1587  amends  §1 352(e)(2)(B)  of  Title  31,  U.S.C.,  (the  reporting 
requirement  of  the  limitation  on  use  of  funds  to  influence  certain  federal  transactions 
(the  Byrd  Amendment)),  to  change  "$100,000"  to  "the  simplified  acquisition  threshold." 

ISSUE: 

No  amendment  to  this  statute  is  necessary  for  simplified  acquisition 
purchases  because  the  contract  clause  is  required  by  regulation  only. 

The  Administration  does  not  object  per  se  to  this  conforming  amendment  in  S.  1587. 
However,  the  Administration  notes  that  it  would  not  seek  any  exemption  from  this 
statute  for  simplified  purchases  or  other  contracts  awarded  under  the  new  simplified 
acquisition  threshold.  The  contract  clause  implementing  this  law  is  required  by 
regulation  only.  Therefore,  simplification  for  contracts  under  the  new  threshold  may  be 
accomplished  without  statutory  amendment. 

SUGGESTION:  None.  Note  -  the  Senate  staffers  have  maintained  in  January  '94 
negotiations  with  the  Administration  that  this  exemption  is  unnecessary  because  the 
underlying  law,  the  Byrd  Amendment,  will  be  repealed  shortly  anyway. 

III.  Conyers/Clinger  Draft,  §4051:  Provides  the  same  exemption  as  S.  1587. 

IV.  H.R.  3585:  Does  not  exempt  the  Byrd  Amendment. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §4053.  Inapplicability  of  the  Miller  Act  to  Contracts  Below  the  Simplified 
Acquisition  Threshold. 

I.  DoD  Position  on  Section  800  Recommendation  (4.2.7.): 

Endorse  Section  800  recommendation  to  raise  Miller  Act's  threshold  to  $100,000. 

Raising  this  Act's  threshold  to  the  simplified  acquisition  threshold  promotes 
uniformity  and  consistency  in  the  DoD  procurement  process  and  reduces  overhead 
for  both  the  Government  and  its  suppliers.  The  increased  threshold  will  result  in 
increased  competition  for  Government  contracts  and  the  potential  for  lower  prices 
by  facilitating  access  to  newly  emerging  or  small  disadvantaged  companies  that 
may  have  difficulties  obtaining  bonds.  It  will  also  improve  the  efficiency  of  Federal 
Government  construction  contracting  operations  by  reducing  the  paperwork  burden 
and  cost  incurred  by  both  the  Government  and  business  firms;  and  there  is 
precedent  in  state  laws  for  a  $100,000  threshold. 

II.  S.  1587:  Proposes  to  make  the  Miller  Act  inapplicable  to  contracts  not  in  excess  of 
the  SAT.  S.  1587  also  directs  that  the  FAR  shall  propose  an  alternative  to  payment 
bonds  as  payment  protections. 

ISSUE: 

Alternative  payments  protections  will  add  complexity  without  adding 
greater  payment  protection. 

The  Administration  objects  to  the  provision  that  requires  the  FAR  to  provide  for 
alternatives  to  payment  bonds  as  payment  protection  for  subcontractors  for  contracts 
valued  between  $25,000  and  $100,000.  This  proviso  would  in  effect  undo  the 
application  of  the  SAT  threshold  increase  to  the  Miller  Act.  Further,  there  are  no 
simpler  alternatives  to  payment  bonds.  Any  alternatives,  such  as  establishing  a  special 
account  from  which  withdrawals  require  both  the  contractor's  and  ACO's  signatures,  will 
be  more  complicated  than  payment  bonds  without  affording  greater  protection. 

Essential  changes: 


"§4053.  INAPPLICABILITY  OF  THE  MILLER  ACT  TO  CONTRACTS  BELOW  THE 

SIMPLIFIED  ACQUISITION  THRESHOLD. 

(b)  ALTERNATIVE  PAYMENT  PROTECTIONS.-- 

(1)  REGULATIONS  REQUIRED.--The  Federal  Acquisition  Regulation  shall 
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provide  alternatives  to  payment  bonds  as  payment  protections  for  suppliers  of  labor 
and  materials  on  contracts  referred  to  in  paragraph  (2).  The  contracting  officer,  at  his 
or  her  discretion,  shall  identify  and  select  in  solicitations  one  or  more  payment 
protection  provision  which  the  successful  offeror  shall  submit  to  the  Government  for  the 
protection  of  suppliers  of  labor  and  materials  on  contracts  referred  to  in  paragraph  (2). 


III.  Conyers/Clinger  Draft,  §4052:  Same  as  S.  1587. 

IV.  H.R.  3586:  This  proposed  legislation  does  not  exempt  contracts  under  the  SAT 
from  the  Miller  Act. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §4056.  Inapplicability  of  a  Requirement  in  the  Merchant  Marine  Act  of 
1936  to  Ship  on  American  Flag  Commercial  Vessels 

I.  DoD  Position  on  Section  800  Recommendation:  Generally  endorse  Section  800 
recommendation,  but  tailor  the  exemption  more  narrowly.  (4.1.0.5.) 

II.  S.  1587:  S.  1587  exempts  purchases  under  the  simplified  acquisition  threshold  from 
domestic  source  requirements  of  §901  (b)  of  the  Merchant  Marine  Act. 

ISSUES: 

S.  1587  is  overly  broad  because  it  does  not  tailor  the  exemption  to 
alleviate  only  the  contractor  burden. 

This  provision  of  the  Merchant  Marine  Act,  requiring  U.S.  flag  transportation  of  items 
purchased  by  the  federal  government,  has  been  interpreted  to  apply  to  prime  contractor 
transportation  of  items  purchased  from  subcontractors  for  their  federal  contracts.  The 
Administration  seeks  only  to  alleviate  the  burden  of  this  law  on  certain  government 
contractors.  The  Administration  would  waive  the  provisions  of  this  statute,  for  contracts 
under  the  simplified  acquisition  threshold,  only  for  contractors,  not  federal  agencies. 
The  Administration  believes  that,  by  tailoring  the  simplified  acquisition  threshold 
exemptions  to  address  only  the  burden  or  barrier,  the  intended  benefits  of  the  statute 
will  not  be  wholly  thwarted.  Additionally,  the  Administration  would  not  exempt  any 
contracts  for  the  purchase  of  petroleum  or  petroleum  related  products  from  this  statute 
because  of  the  magnitude  of  this  single,  line  item. 

SUGGESTION:  The  Administration  would  amend  the  Merchant  Marine  Act  as  follows: 

"§901  (b)  of  the  Merchant  Marine  Act,  1936  (46  U.S.C.  App  1241(b))  is  amended  to 
provide  as  follows:  '(4)(a)  The  requirements  of  paragraph  (1),  arising  out  of 
contracts  for  commercial  items  as  defined  in  §2302(7)  of  Title  10  or  §259(d)  of  Title 
41  or  out  of  contracts  whose  value  is  not  in  excess  of  the  simplified  acquisition 
threshold  as  set  forth  at  §4(1 1)  of  the  Office  of  Federal  Procurement  Policy  Act, 
other  than  those  arising  out  of  contracts  for  the  purchase  of  petroleum  or  petroleum- 
related  products,  do  not  apply  to  entities  other  than  federal  agencies.1 " 

III.  Conyers/Clinger  Draft:  Does  not  provide  an  exemption. 

IV.  H.R.  3586:  Does  not  provide  an  exemption. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §4057.  Inapplicability  of  Certain  Procurement  Integrity  Requirements. 

I.  DoD  Position  on  Section  800  Recommendation  (4.1 .0.5.): 

Endorse  Section  800  recommendation  to  exempt  contracts  awarded  whose  value  is 
less  than  SAT  from  certain  procurement  integrity  requirements  but  only  if  the 
procurement  integrity  statute  is  not  amended  as  elsewhere  proposed  by  the  DoD  . 

II.  S.  1587:  S.  1587  amends  the  Procurement  Integrity  section  of  the  OFPP 
(inaccurately  identified  in  the  bill  as  §18  of  the  OFPP  Act)  to  conform  certain 
terminology  and  to  exempt  purchases  under  the  simplified  acquisition  threshold  from 
the  requirement  that  such  contracts  contain  a  contract  clause  specifying  penalties  for 
conduct  violating  procurement  integrity  provisions.  It  does  not  amend  §27(f)(2)(A)  of 
the  OFPP  Act  to  conform  the  "$100,000"  reference  to  the  simplified  acquisition 
threshold. 

ISSUE: 

S.  1587  provision  is  unnecessary  if  the  Procurement  Integrity  Act  is 
amended  as  proposed  by  the  Administration. 

The  Administration  proposes  a  revision  of  the  Procurement  Integrity  Act  that  would 
render  the  S.  1587  provision  unnecessary.  However,  in  the  absence  of  that 
Procurement  Integrity  revision,  the  Administration  supports  the  S.  1587  provision  and 
would  add  an  additional  conforming  amendment  elsewhere  in  that  Act. 

SUGGESTION:  Insert  as  new  S.  1587  subsection  (c)  language  to  change"  $100,000" 
to  the  "simplified  acquisition  threshold  as  defined  in  §4(1 1)  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  403(1 1))"  in  §(f)(2)(A)  of  the  Procurement  Integrity 
Act.  The  insertion  is  for  editorial  purposes  only. 

III.  Conyers/Clinger  Draft,  §4055:  Same  as  S.  1587. 

IV.  H.R.  3586:  Does  not  exempt  procurement  integrity  requirements  or  otherwise 
amend  them. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587  §4071/4072.  Armed  Services  Acquisition/Civilian  Agency  Acquisitions 
(Micro  Purchases  -  Statutory  Exemptions)(See  also  4012  and  7001) 

I.  DoD  Position  on  Section  800  Recommendation: 

N/A  --  No  specific  §800  Panel  recommendation  on  this  issue. 

II.  S.  1587:  No  specific  recommendation  on  this  issue. 
ISSUES: 

"Micro-purchases"  (contracts  under  $2,500)  should  exempt  from  certain 
mandatory  source  and  certification  requirements  in  order  to  facilitate 
direct  purchasing. 

In  addition  to  the  exemptions  specified  for  SAT  purchases,  the  Administration  would 
exempt  "micro-purchases"  from: 

•  A  procurement  integrity  certification  requirement  by  providing  that  any  agency 
employee  whose  contracting  authority  is  limited  to  $2,500  or  less  is  not  a 
procurement  official  as  defined  under  §27(p)(3)(A)  of  the  Office  of  Federal 
Procurement  Policy  Act. 

•  The  small  business  reservation,  as  noted  in  the  discussion  of  Senate  §4012  (small 
business  reservation). 

•  The  Buy  American  Act. 

All  of  these  exemptions  or  thresholds  are  necessary  to  facilitate  direct  purchases  that 
can  be  accomplished  without  going  through  a  contracting  office.  Purchases  of  $2,500 
or  less  are  micro-purchases  that  are  effected  on  a  noncompetitive  basis.  The  National 
Performance  Review  provided  strong  support  for  the  concept  of  buying  items  from 
conveniently  located  commercial  outlets,  regardless  of  whether  they  are  small 
businesses. 

SUGGESTION:  The  Administration  would  provide  statutory  authority  to  exempt 
purchases  under  $2500  from  the  small  business  reservation  (as  is  set  forth  in  the 
discussion  of  Senate  §4012)  and  the  Buy  American  Act. 

The  Administration  would  also  provide  that  government  agency  employees  whose 
contracting  authority  is  limited  to  $2,500,  as  adjusted,  are  not  procurement  officials  as 
defined  under  §27(p)(3)(A)  of  the  Office  of  Federal  Procurement  Policy  Act. 

Finally,  the  Administration  would  also  provide  an  inflation  adjustment  factor  for  the 
$2500  threshold,  identical  to  that  proposed  for  the  new  simplified  acquisition  threshold 
and  the  Truth  in  Negotiations  Act. 
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III.  Conyers/Clinger  Draft,  §4011:  This  proposed  legislation  does  not  provide 
authority  for  a  $2,500  micro  purchase  to  facilitate  direct  purchases.  Indeed, 
§4001  (b)(1)(B)  of  the  Conyers/Clinger  draft  provides  that  the  FAR  authority  to  make 
noncompetitive  small  purchases  shall  not  apply  above  $2,500. 

SUGGESTION:  Conform  this  provision  as  recommended  for  S.1587. 

IV.  H.R.  3586:  This  proposed  legislation  does  not  provide  authority  for  a  $2,500  micro 
purchase  to  facilitate  credit  card  purchasing.  Indeed,  §401  (b)(1)(B)  of  H.R.  3586 
provides  that  the  FAR  authority  to  make  noncompetitive  small  purchases  shall  not  apply 
above  $2,500. 

SUGGESTION:  Conform  this  provision  as  recommended  for  S.1587. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §4081.  Revision  Required 

I.  DoD  Position  on  Section  800  Recommendation:  Not  addressed  by  Section  800 
Panel. 

II.  S.  1587:  The  S.  1587  requires  that  the  FAR  Council  review  the  FAR  to  identify 
regulations  that  apply  to  contracts  under  $100,000  and  make  them  inapplicable  to  such 
contracts.  The  same  direction  is  made  to  agency  regulations. 

ISSUE: 

This  provision  is  unnecessary. 

The  Administration  believes  that  this  provision  is  unnecessary  because  such  regulatory 
review  would  occur  in  any  event.  The  Administration  recommends  that  this  instructional 
section  be  included  in  the  report  language  that  accompanies  S.  1587,  if  the  Senate 
wants  to  retain  it. 

SUGGESTION:  Delete  this  section  of  the  bill. 

III.  Conyers/Clinger  Draft,  §4081:  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §4101.  Application  of  Certain  Labor  Laws  to  Contracts  Relating  to 
Vessels. 

I.  DoO  Position  on  Section  800  Recommendation  (4.2.1. ): 

DoD  endorses  the  Section  800  recommendation  that  Davis-Bacon  Act  and  Service 
Contract  Act  not  be  applied  to  naval  vessels.  Exemptions  from  the  Davis-Bacon  Act 
and  the  Service  Contract  Act  for  construction  of  naval  vessels  are  consistent  with 
original  Congressional  intent . 

II.  S.  1587:  S.  1587  amends  Title  10  to  provide  that  the  Davis-Bacon  Act  and  the 
Service  Contract  Act  do  not  apply  to  contracts  for  the  construction,  alteration, 
furnishing,  or  equipping  of  a  naval  vessel. 

ISSUE: 

S.  1587  does  not  include  a  civilian  equivalent  to  this  law. 

The  Administration  recommends  that,  for  consistency,  the  civilian  agency  equivalent 
should  be  added  to  this  section. 

SUGGESTION:  Amend  Title  41  U.S.C.  to  add  a  civilian  equivalent. 

III.  Conyers/Clinger  Draft,  §4101:  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 


03/15/94  03:02  PM 
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SIMPLIFIED  ACQUISITION  THRESHOLD 
SOCIOECONOMIC  AND  SMALL  BUSINESS  LAWS 

S.  1587,  §41 02(b).  Walsh-Healey  Act. 

I.  DoD  Position  on  Section  800  Recommendation: 

II.  S.  1587:  Repeals  the  Walsh-Healey  Act  except  for  the  statutory  direction  that  the 
Secretary  of  Labor  may  prescribe  in  regulations  certain  definitions. 

ISSUE: 

The  retention  of  this  section  is  unnecessary  because  the  Secretary  of 
Labor  may  issue  these  regulations  in  any  event. 

Currently,  the  Walsh-Healey  definitions  are  not  in  statute  but  appear  in  regulation  only. 
The  Administration  recommends  full  repeal  of  the  Walsh-Healey  Act.  The  requirement 
interferes  with  the  practical  implementation  of  commercial  item  purchases  and  with  a 
standardized  SAT  threshold  for  applicability  of  various  socioeconomic  requirements. 
Moreover,  it  is  unnecessary  to  retain  this  sole,  statutory  section  because  it  is  not 
required  to  maintain  the  implementing  regulation. 

SUGGESTION:  Repeal  Walsh-Healey  entirely. 

III.  Conyers/Clinger  Draft: 

§4057:  Exempts  contracts  not  in  excess  of  the  SAT  from  the  Walsh-Healey. 
§41 02(b):  Same  as  S.  1587. 

IV.  H.R.3586:  Same  as  S.  1587. 


1 


03/15/94  03:02  PM 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587,  §41 02(d).  Prohibition  on  Convict  Labor  and  Prison  Goods. 

I.  DoD  Position  on  Section  800  Recommendation:  Section  800  Panel  did  not 
address. 

II.  S.  1587:  S.  1587  provides  that  no  U.S.  agency  shall  purchase  any  goods  whose 
transportation  is  prohibited  by  §1761  of  Title  18,  U.S.C. 

ISSUE: 

This  provision  is  unnecessary  and  duplicative. 

§1761  of  Title  18,  U.S.C,  makes  it  a  criminal  offense  to  transport  in  interstate 
commerce  any  good  produced  by  non-qualifying  convict  labor  (i.e.,  goods  produced  by 
convict  labor  under  certain,  demeaning  terms  and  conditions).  Any  federal  government 
purchase  is  automatically  interstate  commerce.  If  such  a  purchase  did  not  comply  with 
18  U.S.C.  1761,  it  would  be  unlawful  under  that  statute  in  any  event.  Therefore,  the 
additional  prohibition  in  S.  1587  is  unnecessary  and  would  create  a  duplication  in 
statute. 

SUGGESTION:  Delete  S.  1587  §41 02(d). 

III.  Conyers/Clinger  Draft:  No  comparable  provision. 
IV  H.R.  3586:  No  comparable  provision. 


1 


03/15/94  03:02  PM 
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SIMPLIFIED  ACQUISITION  THRESHOLD: 

S.  1587,  §4103  Direct  Contracting  with  Small  and  Disadvantaged  Business  Firms 
Under  §8(a)  of  the  Small  Business  Act. 

I.  DoD  Position  on  Section  800  Recommendation: 

DoD  agreed  with  the  position  of  the  Section  800  Panel  that  contracting  officers 
should  be  allowed  to  contract  directly  with  contractors  under  the  SBA's  §8(a) 
program. 

II.  S.  1587:  Senate  accepted  the  recommendation  of  the  Section  800  Panel  and 
included  a  provision  in  S.1587  that  would  permit  contracting  officers  to  contract  directly 
with  §8(a)  firms  rather  than  through  the  Administrator,  Small  Business  Administration. 

Issue: 

Modify  language  to  permit  SBA  to  delegate  authority  to  any  department, 
agency  or  officer  having  procurement  powers  to  directly  contract  with  an 
eligible  participant,  subject  to  revocation  by  the  SBA  prior  to  issuance  of 
the  solicitation. 

SUGGESTION:  The  Administration  supports  the  concept  of  permitting  agencies  and 
procurement  officials  greater  latitude  in  directly  contracting  with  8(a)  eligible 
participants,  but  also  would  add  language  permitting  the  SBA  to  revocation  by  the  SBA 
prior  to  issuance  of  the  solicitation.  The  Administration  would  also  add  languge 
permitting  the  SBA  to  participate  in  the  negotiation  of  contract  terms  when  requested  by 
either  the  program  participant  or  procurement  officer. 

III.  Conyers/Clinger  Draft:  No  comparable  provision. 

IV.  H.R.  3586:  No  comparable  provision. 


1 


03/16/94  08:37  PM 
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SIMPLIFIED  ACQUISITION  THRESHOLD: 

S.  1587,  §4152.  Revision  and  Codification  of  Prohibition  on  Use  of  Funds  for 
Documenting  Economic  or  Employment  Impact  of  Certain  Acquisitions 
Programs. 

I.  DoD  Position  on  Section  800  Recommendation: 

Do  not  endorse  Section  800  recommendation  to  retain  Appropriations  Act  provisions 
which  prohibits  appropriated  funds  from  being  obligation  to  assist  any  contractor  in 
preparing  any  report,  etc.  of  economic  or  employment  impact  in  a  particular  State  or 
Congressional  district. 

DoD  recommends  repeal.  P.L  101-511,  §8057  (now  P.L  102-396,  §9048)  is 
unnecessary.  The  law  was  intended  to  prevent  indirect  government  financing  of  the 
preparation  of  reports  and  other  documents  that  contractors  would  use  for  lobbying 
purposes.  -  FAR  cost  principles  adequately  cover  lobbying  (4.5.6.). 

II.  S.  1587:  S.  1587  would  codify  this  law  (now  §9048  of  P.L  102-396,  the  DoD 
Appropriations  Act,  Fiscal  Year  1993),  which  prohibits  appropriated  funds  from  being 
obligated  to  assist  any  contractor  in  preparing  any  report,  etc.  of  economic  or 
employment  impact  in  a  particular  State  or  Congressional  district. 

ISSUE: 

The  S.  1587  provision  is  unnecessary  because  this  issue  is  adequately 
addressed  by  regulation. 

FAR  cost  principles  adequately  preclude  lobbying  costs  being  charged  to  government 
contracts.  In  addition,  DFARS  231.205-22  expressly  prohibits  reimbursement  for  this 
type  of  cost. 

SUGGESTION:  The  Administration  proposes  repeal  of  §9048  of  P.L.  102-396. 

III.  Conyers/Clinger  Draft,  §4152:  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 


1 


03/15/94  03:02  PM 
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AUTHORIZE  SMALL  DISADVANTAGED  BUSINESS  SET-ASIDES  FOR 
CIVILIAN  AGENCIES 

S.  1587:  Not  included  in  S.  1587. 

I.  DoD  Position  on  Section  800  Recommendation: 

Not  applicable. 

n.  S.  1587:  Not  included  in  S.  1587. 

ISSUE: 

The  Administration  proposes  adding  language  to  S.  1587  that  would  amend  the  Federal 
Property  and  Administrative  Services  Act  to  provide  civilian  agencies  the  same  authority 
that  DOD  currently  has  to  conduct  small  disadvantages  business  set-asides. 

Socially  and  economically  disadvantaged  small  business  concerns  (SDBs)  normally  are  at  a 
competitive  disadvantage  when  competing  for  Federal  contracts  against  large  and/or  more 
established  small  business  concerns.  The  Congress,  through  a  number  of  statutes,  has 
expressed  a  commitment  to  increasing  participation  by  SDBs  in  performing  prime  contracts 
awarded  by  Federal  agencies  including  the  establishment  of  percentage  goals  for  total 
dollars  awarded  to  SDB's.  Except  for  contract  opportunities  identified  for  SDB's  under 
section  8(a)  of  the  Small  Business  Act  (15  U.S.C.  637),  civilian  agencies  have  no  authority 
that  would  assure  that  contracts  are  awarded  to  SDB's.  To  date,  contract  opportunities 
identified  under  section  8(a)  have  been  inadequate  to  meet  the  expectations  of  Congress. 

The  Congress,  under  section  1207  of  Public  Law  99-661  and  section  806  of  Public  Law  100- 
180  gave  special  authority  to  the  Department  of  Defense(DOD)  that  facilitates  awards  to 
SDBs  by  permitting  award  using  less  than  full  and  open  competitive  procedures,  i.e., 
permitting  contract  opportunities  to  be  set-aside  exclusively  for  SDB  participation.  The 
special  authority  applies  to  DOD  even  though  the  basis  for  providing  the  authority  to  DOD 
applies  equally  to  other  Executive  departments  and  agencies.  Agencies,  using  such 
authority,  would  be  able  to  increase  the  number  of  contracts  and  prime  contract  dollars 
awarded  to  SDB's  because  such  firms  would  be  able  to  compete  under  more  advantageous 
circumstances. 

SUGGESTION:  The  Administration  recommends  that  the  Federal  Property  and 
Administrative  Services  Act  be  amended  to  provide  civilian  agencies  the  same  authority 
that  DoD  currently  has  to  conduct  small  disadvantages  business  set-asides. 


3/7/94  2:17  PM 
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HI.  Conyers/Clinger  Draft:  The  draft  includes  a  provision  which  would  provide  civilian 
agencies  with  the  same  authority  DoD  currently  has  under  Section  1207. 

SUGGESTION:  Administration  endorses  the  expansion  of  the  1207  program  to  civilian 
agencies. 

IV.  H.R.  3586:Not  included  in  H.R.  3586. 
SUGGESTION:  None. 


2 
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SMALL  BUSINESS  SUBCONTRACTING  PLANS 
S.  1587:  Not  included  in  S.  1587. 
I.  DoD  Position  on  Section  800  Recommendation: 

Not  applicable, 
n.  S.  1587:  Not  included  in  S.  1587. 
ISSUE: 

Federal  agencies  have  difficulty  getting  small  business  subcontracting  plans  when 
contracting  with  state  and  local  governments  or  entities  they  regulate. 

The  problem  is  most  prevalent  in  the  monopolistic  public  utilities  industry,  where  the 
federal  government  has  few  options  to  enforce  the  requirements  for  subcontracting  plans. 
Currently,  thousands  of  staff  hours  and  dollars  are  expended  annually  debating  the  issue, 
trying  to  persuade  utilities  of  the  merits  of  the  federal  government's  position,  or  otherwise 
litigating  conflicts.  For  all  the  effort,  few  benefits  accrue  to  the  small  business  community. 

Attempts  to  resolve  the  problem  have  been  unsuccessful.  Public  utilities  refuse  to  enter 
into  contracts,  insisting  that  the  federal  government  can  procure  service  under  tariffs  like 
every  other  customer.  When  the  federal  government  does  procure  service  under  tariffs, 
many  utilities  insist  they  are  not  subject  to  the  requirement  for  a  subcontracting  plan 
because  they  do  not  have  a  contract  with  the  federal  government. 

Additionally,  utilities  and  state  and  local  governments  complain  that  the  federal 
subcontracting  plan  requirements  overlap  with  state  or  local  laws  requiring  similar  plans 
providing  contracting  opportunities  for  small  and  small  disadvantaged  business  concerns, 
Utilities  and  state  and  local  governments  add  that  the  overlap  creates  an  unnecessary 
intrusion  by  the  federal  government  on  state  and  local  affairs  and  a  duplication  of  effort, 
paperwork  and  reporting. 

SUGGESTION:  Amend  the  Small  Business  Act  to  (1)  permit  the  substitution,  by  state 
and  local  governments  acting  as  contractors,  of  a  description  of  their  own  similar  program 
for  the  otherwise  required  small  business  subcontracting  plan,  if  the  contracting  officer 
determines  the  description  satisfies  the  purposes  of  the  plan  and  (2)  exempt  entities  that 
are  monopolies  providing  service  under  rates  regulated  by  a  federal,  state,  or  local 

3/7/94  2:17  PM 
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governmental  body  from  providing  the  otherwise  required  plan.  As  an  alternative  to 
exempting  monopolies  providing  service  under  tariffs,  amend  the  Act  to  clearly  indicate 
that  the  law  applies  to  entities  providing  service  to  the  federal  government  under  tariffs. 

III.  Conyers/Clinger  Draft:  Not  included. 
SUGGESTION:  Add  a  provision  as  outlined  above. 

IV.  H.R.  3586:Not  included  in  H.R.  3586. 
SUGGESTION:  None. 
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SIMPLIFIED  PROCEDURES  FOR  SMALL  LEASES  OF  REAL  PROPERTY 
S.  1587:  Not  included  in  S.  1587. 

I.  DoD  Position  on  Section  800  Recommendation: 
Not  applicable. 

II.  S.  1587:  Not  included  in  S.  1587. 
ISSUE: 

The  Administration  proposes  the  Federal  Property  and  Administrative  Services  Act  be 
amended  to  establish  a  special  criteria  for  the  use  of  simplified  acquisition  procedures 
for  the  acquisition  of  leasehold  interests  in  real  property. 

While  the  current  procedures  for  simplified  acquisitions  apply  when  acquiring  leasehold 
interests  in  real  property  the  have  no  practical  effect  because  leases  are  generally  for  a 
period  of  years,  so  that  when  the  total  value  of  the  lease  contracts  for  the  term  of  the  lease 
is  determined  it  exceeds  the  threshold  in  virtually  every  case. 

The  result  is  that  the  procedures  that  must  be  used  to  acquire  leasehold  interests  in  real 
property  do  not  ensure  expeditious  and  economic  acquisition  of  small  blocks  of  space 
because  they  are  subject  to  a  wide  array  of  complex  and  costly  steps,  solicitation  provisions 
and  contract  clauses. 

GSA  has  a  total  of  6,791  leases  with  an  annual  rental  value  of  $1.9  billion.  4,056  of  the 
leases  (59.7%)  have  a  net  annual  rent  of  $100,000  or  less  per  annum.  These  leases  have  a 
total  annual  rental  value  of  $164.6  million  (8.5%).    If  a  square  foot  criteria  is  used  to 
define  the  threshold  as  recommended  by  the  Administration,  4,778  leases  would  fall  below 
the  proposed  10,000  square  foot  threshold  (70.3%).  These  lease  have  an  annual  rental 
value  of  292.9  million  (15.1%). 

The  benefits  of  establishing  simplified  procedures  for  leases  of  real  property  would  be:  (1) 
increased  competition,  including  an  increase  in  small  business  participation,  (2)  reduced 
acquisition  costs,  (3)  reduce  acquisition  lead-time,  and  (4)  provide  for  efficient  and 
inexpensive  acquisitions. 

SUGGESTION:  Add  language  to  S.  1587  to  amend  section  303(g)  the  Federal  Property 
and  Administrative  Services  Act  to  authorize  the  use  of  simplified  acquisition  procedures 
for  use  when  acquiring  leasehold  interests  in  real  property.  The  following  amendatory 
language  is  provided  for  consideration. 
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(6)  by  amending  paragraph  (1)  to  read  as  follows: 

"(1)  In  order  to  promote  efficiency  and  economy  in  contracting  and  to  avoid 
unnecessary  burdens  for  agencies  and  contractors  ,  the  Federal  Acquisition  Regulations 
shall  provide  for  special  simplified  acquisition  procedures  for  purchases  or  property  and 
services  not  in  excess  of  the  simplified  acquisition  threshold.  General  Services 
Administration  regulations  shall  provide  for  special  simplified  acquisition  procedures  for 
the  acquisition  of  leasehold  interests  in  real  property  not  in  excess  of  the  simplified 
acquisition  threshold. " 

(2)  by  amending  paragraph  (5),  as  redesignated  by  paragraph  (3)  to  read  as  follows: 

"(4)  In  this  subsection,  the  term  "simplified  acquisition  threshold"  has  the  meaning  given 
such  term  in  subsection  4(11)  of  the  Office  of  Federal  Procurement  Policy  Act  (41  U.S.C. 
403(11)).  In  the  case  of  leasehold  interests  in  real  property,  the  term  means  an  acquisition 
with  a  net  rent  of  5100,000  or  less  per  annum." 

III.  Conyers/Clinger  Draft:  Not  included  in  the  draft  bill. 
SUGGESTION:  Adopt  the  Administration  proposal  outlined  above. 

IV.  H.R.  3586:Not  included  in  H.R.  3586. 


SUGGESTION:  None. 
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SIMPLIFIED  ACQUISITION  THRESHOLD 

S.  1587  Sec.  (no  applicable  section).  SBA  Certificates  of  Competency  (Section  804 

of  P.L.  102-484  National  Defense  Authorization  Act  for  Fiscal  Year  1993) 

I.  DoD  Position  on  Section  800  Recommendation: 

The  Section  800  Panel  recommended  that  this  public  law  provision  be  repealed  or 
in  the  alternative  that  the  current  fourteen  day  delay  period  be  reduced  to  5  days  to 
shorten  the  adverse  impact  on  the  time  required  to  award  a  contract  delay.  The  DoD 
position  is  to  reduce  the  current  fourteen  day  delay  period  to  5  days,  or,  alternatively,  to 
repeal  §804  of  P.L.  102^84. 

II.  S.  1587:  No  comparable  provision. 

ISSUE: 

S.  1587  does  not  shorten  this  burdensome  14  day  delay  period,  thereby 
contributing  to  procurement  administrative  lead  time  with  no 
corresponding  value  added  to  the  procurement  process. 

Section  804  of  P.L.  102-484  National  Defense  Authorization  Act  for  Fiscal  Year  1993 
modified  the  Certificate  of  Competency  Program  of  the  Small  Business  Administration 
(SBA)  to  permit  Department  of  Defense  contracting  officers,  who  determine  a  small 
business  firm  to  be  nonresponsible  to  directly  notify  the  small  business  in  writing  of  this 
determination  and  to  advise  the  firm  that  it  has  the  right  to  request  the  SBA  to  review 
this  determination.  It  also  provided  that  the  small  business  firm  was  to  be  provided  a 
fourteen  day  period  after  receipt  of  the  contracting  officer's  notice  to  request  a  review 
by  the  SBA.  Contracting  officers  may  not  proceed  with  the  award  of  contract  during  the 
fourteen  day  period.  Only  where  the  small  business  firm  requests  an  SBA  review  is  the 
SBA  called  upon  to  review  the  decision  of  the  contracting  officer. 

Prior  to  the  enactment  of  this  provision,  Contracting  Officers  were  required,  in  every 
case  where  a  small  business  was  found  to  be  nonresponsible,  to  assemble  contract 
files  for  the  particular  procurement  and  forward  them  to  the  SBA  for  action  on  the 
nonresponsibility  issue.  It  was  believed  that  administrative  burdens  could  be  reduced  if 
contracting  officers  were  permitted  to  make  the  initial  call  to  small  business  firms, 
advising  them  of  their  rights  under  the  CoC  program  and  asking  them  if  they  wished  to 
proceed  in  the  exercise  of  those  rights.  This  was  based  upon  a  finding  that  contractors 
chose  not  to  proceed  with  a  CoC  review  in  60%  or  more  of  the  cases  forwarded  to  the 
SBA.  It  was  reasoned  that  this  would  eliminate  the  burden  on  contracting  staffs  of 
having  to  assemble  contact  files  for  submission  to  the  SBA  for  the  majority  of  instances 
where  a  nonresponsibility  determination  was  made  with  respect  to  a  small  business. 

However,  Congress,  in  enacting  coverage  to  permit  this,  imposed  a  fourteen  day  delay 
period,  which  had  the  effect  of  increasing  the  procurement  administrative  lead  time. 
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This  results  in  the  delay  of  awards  that  is  more  injurious  to  the  overall  contract  process, 
contractors  and  the  government  alike,  than  the  effort  to  assemble  contract  files  for 
submission  to  the  SBA. 

Suggestion:  The  Administration  should  seek:  a  reduction  in  the  14  day  delay  period  to 
5  days;  or  in  the  alternative,  repeal  of  §804  of  P.L.  102-484 

III.  Conyers/Clinger  Draft:  No  comparable  provision. 

IV.  H.R.  3586:  No  comparable  provision. 
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INTELLECTUAL  PROPERTY 

S.  1587  §5012.  Department  of  Defense  Acquisition  of  Intellectual  Property  Rights 

I.  DoD  Position  on  Section  800  Recommendation: 

Generally  endorse  Section  800  recommendations  to  clarify  the  language  of  these 
statutes,  but  do  not  endorse:  (a)  the  Panel's  "alternative  approach"  for  securing 
rights  in  technical  data;  and  (b)  the  change  in  the  definition  of  technical  data. 

Technical  amendments  will  promote  greater  clarity  in  the  statutes,  but  will  not 
preempt  recommendations  from  the  report  of  the  Government-Industry  Technical 
Data  Committee  (authorized  by  Sec.  807,  National  Defense  Authorization  Act  for 
Fiscal  Years  1992  and  1993). 


II.  S.  1587:  Amends  10  U.S.C.  2386,  "Copyrights,  patents,  designs,  etc.;  acquisition," 
to  authorize  DoD  to  acquire  where  related  to  supplies  or  processes:  (1)  technical  data 
and  computer  software;  and  releases  for  unauthorized  use  of  technical  data  or 
computer  software.  Repeals  10  U.S.C.  7210,  "Purchase  of  patents,  patent  applications 
and  licenses." 

ISSUE: 

S.  1587  does  not  address  technical  data  rights  in  the  acquisition  of 
commercial  items. 

Acquiring  technical  data  rights  for  commercial  items  beyond  those  offered  in 
standard  commercial  practice  constitutes  a  barrier  to  the  acquisition  of  commercial 
items.  If  rights  are  required  by  the  Government  beyond  those  offered  in  the  commercial 
marketplace,  then  the  Government  should  negotiate  for  such  rights. 

SUGGESTION:  Amend  10  U.S.C.  2320,  "Rights  in  technical  data,"  to  permit  the 
Secretary  of  Defense  to  prescribe  regulations  where  technical  data  is  specified  for 
delivery  by  a  contractor  or  subcontractor,  such  delivery  shall  be  in  accordance  with 
standard  commercial  practice  to  the  maximum  extent  practicable.  Where  delivery  of 
the  data  or  rights  is  in  addition  to  that  provided  under  standard  commercial  practice,  the 
government  may  negotiate  for  the  additional  data  or  rights.  Amend  10  U.S.C.  2321, 
"Validation  of  proprietary  data  restrictions,"  to  provide  that  the  Secretary  of  Defense 
review  any  restriction  asserted  on  the  Government's  right  to  use,  release,  or  disclose 
technical  data  delivered  by  a  contractor  or  subcontractor,  except  where  the 
Government  has  no  requirements  for  rights  greater  than  any  asserted  restriction. 

III.  Conyers/Clinger  Draft:  No  comparable  provision. 

IV.  H.R.  3586,  §501:  Same  as  S.  1587. 
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PROCUREMENT  ETHICS  I 
Procurement  Integrity  and  Related  Post -Employment 
(Revolving  Door)  Lawb • 

Senate  Sees.  6001  -  6004.  Amendments  to  Office  of  Federal 
Procurement  Policy  (OPPP)  Act;  Amendments  to  Title  18,  United 
States  Code;  Repeal  of  Superseded  and  Obsolete  Laws;  and 
Implementation . 

BBM1  UHIQPAflRt  Sections  6001  through  6004  would  make  a  number 
of  changes  to  the  procurement  Integrity  provisions  of  the  OFPP  Act 
(41  U.S.C..  §423)  and  repeal  several  duplicative  post -employment 
(revolving  door)  laws  applicable  to  certain  Defense  Department  and 
Energy  Department  employees  who  participate  in  procurements.  The 
Senate  provisions  would:  (1)  strike  the  procurement  integrity  post- 
employment  restrictions  and  the  DOD  and  DOE  post -employment  laws 
and  replace  them  with  new  post -employment  provisions  -  that  would 
prohibit  working  for  a  contractor  or  subcontractor  for  l  year  after 
government  service;  (2)  reduce  the  number  of  some  contractor 
employee  certifications  (employees  who  personally  and  substantially 
participate  in  the  preparation  and  submission  of  offers  would  not 
have  to  certify  for  contracts  less  than  $500,000)  ;  (3)  amend  the 
gratuities  definition  to  allow  the  regulation  drafters  to  create 
reasonable  exceptions  (e.g.,  family  and  friends);  (4)  amend 
definitions  to  effectively  begin  a  procurement  at  approval  or 
issuance  of  specifications,  acquisition  plan,  etc.  -  rather  than 
when  the  specifications  are  drafted;  and  (5)  amend  the  procurement 
official  definition  to  clarify  that  firms  are  not  procurement 
officials  but  contractor  employees  can  be.  The  senate  provisions 
would  also  amend  IB  U.s.c.  §208  by  adding  a  clause  to  section  206 
that  would  specifically  prohibit  persons  from  aiding  and  abetting 
conduct  prohibited  by  that  section. 

The  Senate  proposal  would  repeal  the  same  duplicative  post- 
employment  laws  that  the  Administration  would.  But,  the 
Senate  proposal  would  replace  them  with  new  govemmentwide 
post -employment  provisions  that  would  create  considerable 
administrative  burdens  and  unnecessarily  deter  qualified 
individuals  from  government  service. 

The  accumulation  over  time  of  several  duplicative  post -employment 
(revolving  door)  laws  applicable  to  Federal  employees  who 
participate  in  procurements  has  resulted  in  considerable  confusion 
and  wasted  resources  (e.g.,  time  diverted  to  legal  opinions  that 
could  otherwise  have  been  spent  on  ethics  training) .  The  Senate 
proposal  would  eliminate  those  laws,  and  replace  them  with  a  new 
law  that  would  prohibit  covered  government  employees  from  working 
for  a  contractor  or  subcontractor  for  one  year  after  government 
service.  Agencies  (including  DOD,  the  Office  of  Government  Ethics 
(OGE) ,  and  several  civilian  agencies)  strongly  objected  to  such 
provisions  now  and  when  they  first  surfaced  in  1991  because  (1) 
they  would  cover  significantly  more  individuals   -   even  in  the 
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restricted.  The  Senate  proposal  does  not  go  far  enough  to 
reduce  the  confusion  and  "chilling  effect n  on  legitimate 
exchange  of  information.  We  believe  that  the  overriding 
purpose  of  the  procurement  integrity  provisions  is  to  preserve 
the  integrity  of  the  competitive  acquisition  process.  The 
government  has  a  substantial  interest  in  maintaining  a  level 
playing  field  for  all  competitors  for  government  contracts  and 
any  perception  that  the  process  is  unfair  is  likely  to 
discourage  potential  competitors.  These  concerns  are  not 
present  in  the  case  of  a  noncompetitive  procurement,  where,  in 
many  instances,  it  is  in  the  best  interest  of  both  parties  to 
share  the  maximum  amount  of  information. 

SUGGESTION  3i 

The  Administration  would:  (1)  strike  the  procurement  integrity 
prohibitions  and  definitions  and  replace  them  with  more 
tightly  drawn  prohibitions  on  disclosing  and  obtaining  certain 
sensitive  procurement  information  during  competitive 
acquisitions,  and  (2)  increase  the  maximum  criminal  sentence 
for  disclosing  and  obtaining  sensitive  procurement  information 
from  5  to  15  years.  This  would  considerably  reduce  the 
confusion  and  send  a  clear  signal  that  trafficking  in  such 
information  will  not  be  tolerated. 

I88VB  ii 

The  Justice  Department  and  the  Office  of  Government  Ethics 
have  commented  that  the  proposed  amendment  to  section  208  is 
unnecessary  because  the  general  aiding  and  abetting  clause,  18 
U.S.C.  §2,  applies  to  conflict  of  interest  cases.  Moreover, 
the  addition  of  the  proposed  language  to  section  208  could 
create  enforcement  problems,  by  giving  defendants  an  argument 
that  aiding  and  abetting  conduct  that  occurred  prior  to  the 
effective  date  of  the  amendment  would  not  be  covered  as  well 
as  an  argument  that  aiding  and  abetting  violations  of  the 
other  provisions  of  the  conflicts  of  interest  statute  would 
not  be  covered. 

gPOQggTIOM  is 

The  Administration  would  strike  the  Senate-proposed  amendment 
to  18  U.S.C.  8208  for  the  reasons  stated. 

CONYERB  / CLTNQBR  PRATT  i 

The  Conyers/Clinger  Draft  would  not  make  any  of  the  changes 
described  above.  The  Senate  proposal  would  make  some  needed 
changes,  and  is  strongly  supportable  if  the  Administration's 
suggested  changes  were  made.  Although  we  would  like  to  see  all 
four  suggestions  adopted,  it  is  most  important  that  the  first  and 
fourth  suggestions  be  adopted. 
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Defense  Department  where  6  such  laws  would  be  repealed  -  and  (2) 
the  provisions  would  be  "an  administrative  nightmare.1'  We  believe 
that  such  post -employment  provisions  have  unnecessary  detrimental 
effects  on  recruiting  and  retaining  the  most  qualified  government 
employees.  with  regard  to  administrative  burdens ,  the  Senate 
proposal  would  require  agencies  to  designate  -  as  covered  positions 
-  things  that  are  functions  (e.g.,  source  selection  authority) 
rather  than  duties.  OGB  commented  that  the  only  way  that  they 
could  see  for  that  approach  to  work  would  be  for  each  agency  to 
continually  review  every  position  with  regard  to  any  known 
procurement  to  determine  whether  any  individual  is  about  to  perform 
any  of  the-  listed  functions.  Agencies  would  need  to  reevaluate 
every  position  every  few  months  as  new  procurements  evolve. 

The  Administration  would:  (1)  replace  the  Senate -proposed 
poBt- employment  provisions  with  a  post -employment  ban  on  using 
sensitive  procurement  information  to  represent,  aid,  or 
advise,  and  (2)  strike  the  Senate -proposed  requirements  to 
designate  "covered  positions".  We  seek  to  avoid  excessive 
administrative  burdens  and  strike  the  proper  balance  between 
assuring  ethical  conduct  and  unnecessarily  restricting  future 
employment . 

JggUB  2t 

Contract  prices  and  agency  administrative  costs  are  increased 
by  thousands  of  procurement  integrity  certifications  that 
provide  questionable  value  in  return.  The  Senate  proposal 
would  reduce  the  number  of  some  of  the  contractor  employee 
certifications,  but  not  the  thousands  of  government  employee 
certifications. 

There  are  several  procurement  integrity  certification  requirements 
that  apply  to  procurement  officials,  contracting  officers, 
competing  contractors,  and  those  who  "personally  and  substantially" 
participate  in  the  preparation  or  submission  of  offers  in  response 
to  agency  procurement  solicitations.  They  result  in  thousands, 
perhaps  hundreds  of  thousands,  of  certifications. 

SPflOBflTTOW  2» 

The  Administration  would  eliminate  all  of  the  procurement 
integrity  certifications. 

ISSUE  38 

The  procurement  integrity  law  does  not  provide  clear  guidance 
because  of  its  complexity.  Clarity  is  essential  because 
procurement  integrity  imposes  stiff  penalties  (e.g.,  five 
years  imprisonment,  $1  million  for  firms,  $100,000  for 
individuals) .  AIbo,  legitimate  exchanges  of  information 
between     contractors     and     Federal     agencies     are  unduly 
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STANDARDS  OF  CONDUCT 
Section  6051.  Contracting  Functions  Performed  by  Federal  Personnel 

I.  DoD  Position  on  Section  800  Recommendation: 

Not  applicable. 

II.  S.  1587:The  proposed  new  section  prohibits  the  use  of  outside  evaluators  unless  a 
person  with  the  required  skills  is  not  readily  available  "within  the  agency    or  any  other 
Federal  agencv  "  (emphasis  supplied).  This  section  of  the  bill  also  prohibits  the 
Administrator  of  General  Services  from  delegating  procurement  authority  where  outside 
evaluators  will  be  used  absent  complicated  and  burdensome  certifications  about  the 
availability  of  evaluation  skills  within  all  federal  agencies. 

ISSUE: 

Agencies  regularly  use  outside  consultants  in  evaluating  proposals  when  contracts  are 
awarded  based  on  technical  factors  in  addition  to  price.  As  a  practical  matter,  this 
provision  would  put  an  end  to  the  use  of  outside  consultants  in  proposal  evaluations. 

This  section,  if  implemented,  will  seriously  undermine  agency  flexibility  and  discretion  in 
carrying  out  acquisitions  and  is  inconsistent  with  the  efficient  use  of  commercially  available 
services.  Moreover,  this  provision  would  require  the  creation  of  a  costly  and 
administratively  cumbersome  mechanism  for  identifying  whether  qualified  federal 
employees  are  available.   The  time  necessary  to  make  a  thorough  inquiry  in  order  to 
determine  that  no  qualified  federal  employee  within  the  government  is  available  would 
extend  procurement  lead  times.  Establishment  of  such  a  system  is  not  a  good  use  of  the 
Administration's  personnel  or  financial  resources. 

The  provision  also  ignores  the  value  that  outside  consultants  add  (e.g.,  new  ideas,  different 
perspective). 

The  real  issue  that  needs  to  be  addressed  is  who  makes  the  selection  decision  and  not  who 
conducts  the  evaluation.  The  emphasis  should  be  on  ensuring  that  the  fmal  decision  is 
made  by  a  federal  employee. 

SUGGESTION:  The  Administration  would  delete  Section  605 1 . 
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Essential  Changes: 


The  section  be  revised  as  follows: 

"CONTRACTING  FUNCTIONS  PERFORMED  BY  FEDERAL  PERSONNEL 

SEC.  23.  (a)  LIMITATION  ON  PAYMENT  FOR  ADVISORY  AND  ASSISTANCE 
SERVICES.  -  (1)  No  person  who  is  not  an  employee  may  be  paid  by  an  agency  for  services 
to  conduct  evaluations  or  analyses  of  any  aspect  of  a  proposal  submitted  for  any  acquisition 
unless  employees  with  adequate  training  and  capabilities  to  perform  such  evaluations  and 
analyses  are  not  readily  available  within  the  agency  or  another  Federal  agency. 

(2)  In  the  administration  of  this  subsection,  the  head  of  each  agency  shall  comply  with  the 
Federal  Acquisition  Regulation  in  determining  whether  expertise  is  readily  available  and 
determine  the  standards  of  adequate  training  and  capability  of  employees  to  conduct  such 
acquisitions. 

(b)  DEFINITION.--  For  purposes  of  this  section,  the  term  "employee"  has  the  meaning 
given  such  term  in  section  2105  of  title  5,  United  States  Code." 

(c)  REQUIREMENTS  FOR  GUIDANCE  AND  REGULATIONS.--  (1)  GUIDANCE 
AND  REGULATIONS  REQUIRED.--  Not  later  than  90  days  after  the  date  of  the 
enactment  of  this  Act,  the  Federal  Acquisition  Regulatory  Council  established  by  section 
25(a)  of  the  Office  of  Federal  Procurement  Policy  Act  (41  U.S.C.  421(a))  shall- 

(A)  review  part  37  of  title  48  of  the  Code  of  Federal  Regulations  as  it  relates  to  the 
use  of  advisory  and  assistance  services;  and 

(B)  provide  guidance  and  promulgate  regulations  regarding- 

(i)  what  actions  Federal  agencies  are  required  to  take  to  determine  whether 
expertise  is  readily  available  within  the  Federal  Government  before  contracting  for 
advisory  and  technical  services  to  conduct  acquisitions;  and 

(ii)  the  manner  in  which  Federal  employees  with  expertise  may  be  shared 
with  agencies  needing  expertise  for  such  acquisitions. 

(2)  DEFINITION.-  In  paragraph  (1),  the  term  "employee"  has  the  meaning  given 
such  term  in  section  2105  of  title  5,  United  States  Code." 
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Suggested  report  language: 

The  Federal  Acquisition  Regulatory  Council  is  the  appropriate  entity  to  determine  what 
criteria  should  be  considered  in  determining  whether  federal  employees  are  readily 
available  within  an  agency  to  conduct  evaluations  or  analyses  of  proposals  submitted  for  an 
acquisition.  The  Council  shall  provide  a  process  for  determining  whether  technical 
expertise  is  readily  available  within  the  Federal  Government  that  considers  the 
administrative  cost  and  time  associated  with  conducting  the  search,  the  dollar  value  of  the 
proposed  contract,  any  other  costs  such  as  travel  costs  involved  in  the  use  of  Federal 
employees,  and  the  needs  of  the  Federal  agencies  to  make  management  decisions  as  to  the 
best  use  of  available  Federal  employees  in  performing  the  agency's  mission. 


III.  Conyers/Clinger  Draft:  Same  as  the  S.  1587. 

SUGGESTION:  Delete  the  section.  Alternatively,  make  the  essential  changes  identified 
above  for  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 
SUGGESTION:  None. 
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DEFENSE  TRADE  AND  COOPERATION 

S.  1587  §7001.  Purchases  of  Foreign  Goods. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  the  Section  800  Panel  recommendation  to  establish  a  new  Title  10 
Chapter,  "Defense  Trade  and  Cooperation,"  with  editorial  changes.  This  section 
would  logically  consolidate  existing  Title  1 0  subchapters  on  international 
cooperation,  acquisition,  standardization,  and  cross-servicing  with  a  new 
subchapter  on  the  purchase  of  foreign  goods  and  provide  a  uniform  set  of 
definitions  for  use  in  describing  American  goods  and  domestic  source  restrictions. 
The  most  important  change  is  the  use  of  "substantial  transformation"  in  the 
definition  of  "American  goods."  If  the  DoD  recommendation  to  repeal  the  Buy 
American  Act  (BAA)  were  adopted,  certain  of  the  definitions  proposed  by  the  Panel 
will  not  be  needed.  If  the  DoD  recommendation  on  BAA  is  not  adopted,  recommend 
changing  the  definition  of  "covered  contract"  to  move  the  reference  to  "commercial 
items  and  components"  to  the  DoD  exception  to  BAA  under  proposed  new  Title  10 
§2x12.  This  would  permit  consistency  in  the  treatment  of  supply  and  construction 
contracts  in  BAA.  An  additional  editorial  change  is  to  define  "United  States"  in  terms 
of  specific  locations,  rather  than  in  general  terms  of  "any  place  under  the 
jurisdiction"  of  the  United  States.  This  latter  term  could  include  territories  under 
occupation  by  U.S.  forces. 

Endorse  the  Section  800  Panel  proposals  to: 

(a)  retain  existing  10  U.S.C.  2533  in  proposed  new  Title  10  §2x1 1,  with  minor 
changes  (this  section  gives  the  priority  listing  and  preference  for  U.S.  firms  offering 
American  goods);  and  add  to  §2x1 1  that  when  making  a  determination,  the 
Secretary  must  consider  the  defense  technology  and  mobilization  base,  obligations 
in  international  treaties,  and  national  security  interests; 

(b)  implement  in  statute  the  "unreasonable  cost"  concepts  currently  found  in 
Executive  Orders  implementing  BAA,  and  in  the  FAR; 

(c)  grant  partial  relief  from  the  Cargo  Preference  Acts,  as  recommended  in  Chapters 
4  and  8  of  its  report; 

(d)  give  the  Secretary  of  Defense  authority  to  restrict  procurements  to  domestic 
sources; 

(e)  delete  expired  statutory  restrictions  on  use  of  domestic  sources  (e.g.  carbonyl 
iron  powders)  while  retaining  but  modifying  to  provide  SecDef  authority  to  determine 
if  necessary  for  various  specific  restrictions  that  apply  only  to  DoD  (e.g.  buses, 
sonobuoys,  etc.); 


1 


03/15/94  03:03  PM 


400 


(f)  reconcile  the  difference  in  rule  of  origin  between  the  BAA  and  the  Trade 
Agreements  Act; 

(g)  repeal  provisions  for  "blacklisting"  contractors  for  violating  the  BAA;  and, 

(h)  repeal  10  U.S.C.  2327,  which  requires  bidders  to  disclose  any  ownership  interest 
by  a  foreign  Government  that  has  supported  international  terrorism. 

The  DoD  additions  to  the  Panel's  proposal  are  to  amend  their  2533(b)  to  require 
SecDef  to  issue  implementing  regulations;  and  to  add  "agreements,"  as  well  as 
"treaties"  to  the  matters  to  be  considered  in  proposed  new  Title  10  §2x1 1  (a)(8). 

DoD  would  revise  the  Section  800  proposal  by  repealing  the  commodity-specific 
restrictions  not  proposed  for  repeal  by  the  panel  (10  U.S.C.  2534,  10  U.S.C.  4542, 
and  10  U.S.C.  7309),  and  by  removing  the  Panel's  proposed  restriction  on 
acquisition  of  goods  from  countries  that  discriminate  against  American  goods  and 
related  services  (subparagraphs  (c)  through  (i)  of  the  Section  800  proposal). 
Finally,  DoD  would  delete  the  Panel's  proposed  new  Title  10  §2x1 2(a),  which  adds 
no  new  authority  beyond  what  is  already  in  10  U.S.C.  2304(c)(3). 

II.  S.  1587:  Section  7001  repeals  various  Buy  American  Act  (BAA)  provisions  requiring 
policy  guidance  and  reporting,  including  studies  of  Buy  American  waivers,  which  have 
been  completed  as  required;  and  repeals  10  U.S.C.  2327,  "Contracts:  consideration  of 
national  security  objectives."  but: 

ISSUES: 

S.  1587  does  not:  (1)  provide  a  national  security  exception  to  the  Title  10 
application  of  the  Buy  American  Act;  or  (2)  create  the  new  streamlined 
Chapter  173  in  Title  Won  "Defense  Trade  and  Cooperation, "  which 
logically  consolidates  existing  Title  10  subchapters  on  international 
cooperation,  acquisition,  standardization,  and  cross-servicing  with  a 
new  subchapter  on  the  purchase  of  foreign  goods  recommended  by  the 
Section  800  Panel  and  endorsed  by  the  Administration;  nor  (3)  include  all 
BAA  definitions  in  a  section  on  definitions  as  new  Title  10  §2910. 

SUGGESTION:  Create  streamlined  new  Chapter  173  in  Title  10,  "Defense  Trade  and 
Cooperation,"  beginning  with  a  new  subchapter  I, "  Purchases  of  Foreign  Goods",  by: 
(a)  amending  10  U.S.C.  2533  and  redesignating  the  section  as  new  §291 1,  "Policy  on 
purchases  of  foreign  goods";  and  (b)  amending  10  U.S.C.  2534  and  redesignating  the 
section  as  new  §2912,  "Preference  for  American  goods"  as  suggested  below.  In 
adding  a  consolidated  new  section  on  definitions  as  new  §2910,  the  Administration 
cross-references  applicable  BAA  definitions  on  "American  goods",  "foreign  goods", 
"covered  contract",  and  the  "United  States." 
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ISSUE: 

S.  1587  does  not  address  10  U.S.C.  2533. 

The  provisions  of  §2533,  which  limit  the  use  of  funds  for  the  procurement  of 
goods  which  are  other  than  American  goods,  are  incomplete  because  national  security, 
national  technology  and  industrial  base,  national  technology  employment  base,  and 
mobilization  base  considerations  are  left  out.  In  addition,  §2533  fails  to  account  for 
international  agreements  and  other  arrangements  as  well  as  access  to  advanced 
commercial  technology,  yet  requires  DoD  to  consider  bids  or  proposals  of  firms  located 
in  labor  surplus  areas. 

SUGGESTION:  Adopt  Administration  proposed  Title  10  §291 1,  "Policy  on  the 
Purchase  of  Foreign  Goods,"  taken  from  10  U.S.C.  2533,  which  states  the  factors  to  be 
considered  in  determining  whether  to  purchase  foreign  source  items.  In  addition  to 
those  considerations  presently  in  statute,  the  Administration  proposed  amendments  to 
10  U.S.C.  2533  would  require  the  Secretary  of  Defense,  when  acquiring  other  than 
American  goods,  to  give  adequate  consideration  to  our  national  security  interests,  to 
protecting  the  national  technology  and  industrial  base,  to  coordinating  DoD  acquisition 
activities  with  major  allies,  to  facilitate  the  maintenance  of  the  same  source  of  supply 
for  spare  and  replacement  parts  where  the  original  product  qualified  as  a  domestic  end 
product,  and  to  ensuring  that  DoD  has  access  to  advanced  state-of-the-art  commercial 
technology  while  maintaining  the  technology  employment  base.  The  only  existing 
consideration  recommended  for  repeal  in  the  Administration  proposal  requires  DoD  to 
consider  bids  or  proposals  of  firms  located  in  labor  surplus  areas. 

ISSUE: 

S.  1587  does  not  address  10  U.S.C.  2534. 

The  provisions  of  §2534  mandate  the  purchase  of  American  goods  rather  than 
giving  the  Secretary  of  Defense  authority  to  limit  procurement  to  American  goods  when 
in  the  interest  of  national  security,  or  in  consideration  of  the  national  technology, 
industrial,  and  mobilization  base. 

SUGGESTION:  New  proposed  Title  10  §2912,  "Preference  "for  American  Goods", 
would  amend  10  U.S.C.  2534  to  clearly  authorize  the  Secretary  of  Defense  to  acquire 
only  American  goods  in  the  interests  of  national  security,  or  to  protect  the  national 
defense  technology  and  industrial  base,  and  the  mobilization  base.  Although  the 
specific  limitations  currently  in  statute  are  retained,  the  Administration  proposes  to  give 
the  Secretary  of  Defense  authority  to  grant  exceptions  with  respect  to  all  DoD  unique 
source  limitations  where: 

(1)  The  restriction  would  cause  unreasonable  costs  or  delays  to  be  incurred. 
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(2)  United  States  producers  of  the  item  would  not  be  jeopardized  by  competition 
from  a  foreign  country  and  that  country  does  not  discriminate  against  defense  items 
produced  in  the  United  States  to  a  greater  degree  than  the  United  States  discriminates 
against  defense  items  produced  in  that  country. 

(3)  Satisfactory  quality  items  manufactured  in  the  United  States  or  Canada  are 
not  available. 

(4)  The  restriction  would  impede  cooperative  programs  entered  into  between  the 
Department  of  Defense  and  a  foreign  country  and  that  country  does  not  discriminate 
against  defense  items  produced  in  the  United  States  to  a  greater  degree  than  the 
United  States  discriminates  against  defense  items  produced  in  that  country. 

(5)  The  procurement  is  for  an  amount  less  than  the  simplified  acquisition 
threshold  and  simplified  small  purchase  procedures  are  being  used. 

(6)  The  restriction  would  result  in  the  existence  of  only  one  United  States  or 
Canadian  source  for  the  item. 

ISSUE: 

S.  7557  does  not  address  domestic  source  restrictions  on  DoD 
procurements  enacted  by  annual  defense  authorization  and  appropriation 
acts. 

SUGGESTION:  The  Administration  proposes  to  amend  10  U.S.C.  2534  to  prohibit 
domestic  source  restrictions  or  similar  limitations  on  the  use  of  funds  unless  the 
provision  directly  amends  new  Title  10  §2912.  The  Administration  believes  that  primary 
authority  for  domestic  source  restrictions  to  protect  the  national  technology,  industrial, 
and  mobilization  base  should  vest  with  the  Secretary  of  Defense. 

III.  Conyers/Clinger  Draft,  §6001 :  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 
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DEFENSE  TRADE  AND  COOPERATION 

S.  1587  §7002.  International  Cooperative  Agreements. 
I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  the  Section  800  proposals: 

(1)  To  establish  a  new  Title  10  subchapter,  "International  and  Cooperative 
Agreements,"  and  consolidate  the  various  definitions  used  throughout  the 
subchapter  in  a  new  section; 

(2)  To  incorporate,  as  proposed  new  Title  10  §2x21,  with  minor  technical  changes, 
10  U.S.C.  2531  which  sets  requirements  in  regard  to  defense  international 
agreements,  including  considerations  concerning  making  and  implementing 
international  agreements,  inter-agency  review  of  effects  on  U.S.  industry,  and 
limitations  (proposed  new  Title  10  §2x21  (a)  -  (c)); 

(3)  To  remove  proposed  new  Title  10  §2x21  (a),  (b),  and  (c),  as  the  Secretary  of 
Defense  should  be  given  the  latitude  to  solicit  comments  from  any  and  all  cabinet 
members  he  may  deem  appropriate  and  not  be  constrained  by  statute  to  consult 
with  any  one  cabinet  member;  and 

(4)  To  incorporate  in  the  proposed  new  Title  10  §2x21  (d),  10  U.S.C.  2350i 
concerning  foreign  contributions  for  cooperative  projects. 

(5)  Adopt  as  new  Title  10  §2x22,  the  language  in  10  U.S.C.  2505.  That  provision 
states  offset  policy,  including  a  requirement  for  a  U.S.  firm  that  enters  into  a  contract 
to  sell  a  weapon  system  or  defense-related  item  to  a  foreign  country  or  firm  subject 
to  an  offset  arrangement  exceeding  $50  million,  to  report  to  the  Secretary  of 
Defense. 

(6)  To  consolidate  2350a  and  2350b  as  a  proposed  new  Title  10  §2x31  with  a 
revision  to  10  U.S.C.  2350a  to  also  allow  cooperative  projects  to  be  conducted  with 
NATO  or  NATO  subsidiary  bodies  and  to  authorize  consolidated  procurement 
initiatives  other  than  through  the  application  of  emerging  technology.  This 
consolidation  would  provide  complete  authority  and  flexibility  to  the  Secretary  of 
Defense  to  conduct  cooperative  projects  in  Title  10  without  the  need  for  reference  to 
§27  of  the  Arms  Export  Control  Act.  The  proposal  would  also  lift  the  prohibition  on 
major  allies  using  the  funds  made  available  for  cooperative  research  and 
development  projects  to  procure  equipment  or  services  from  foreign  sources. 

(7)  To  incorporate  into  the  new  Defense  Trade  and  Cooperation  chapter  existing 
law  in  10  U.S.C.  2350c  concerning  cooperative  military  airlift  agreements. 
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(8)  To  incorporate  10  U.S.C.  2350d,  authorizing  the  SecDef  to  enter  into  Weapon 
System  Partnership  Agreements,  into  the  new  chapter  on  Defense  Trade  and 
Cooperation  with  revisions  as  follows:  (1)  revise  the  Panel's  proposal  by  adding 
language  to  permit  organic  DoD  depots  to  compete  for  NATO  Maintenance  and 
Supply  Organization  (NAMSO)  maintenance  workload  on  a  fixed  price  basis;  and  (2) 
retain  subsections  (d)  and  (e).  [There  remains  a  policy  issue  to  be  addressed  as  to 
whether  we  want  the  controls  inherent  in  the  FMS  system  to  be  applied  to  transfers 
under  Weapons  System  Partnership  Agreements.]  In  addition,  the  deletion  of  the 
subsections  as  recommended  by  the  Panel  would  not  clearly  exempt  such 
agreements  from  Chapter  137  and  AECA.  Accordingly,  (d)  and  (e)  are  retained  in 
the  proposed  bill. 

(9)  To  retain  10  U.S.C.  2350e,  in  a  proposed  new  Title  10  §2934.  Section  2350e 
establishes  SecDef's  authority  in  carrying  out  the  current  NATO  AWACS  program. 

Although  the  Section  800  Panel  made  no  recommendation  in  the  following  areas, 
DoD  recommends  the  addition  of: 

(1)  New  Title  10  §2935  to  incorporate  Section  514  of  the  Foreign  Assistance  Act 
(FA A)  of  1961  (22  U.S.C.  2321  h)  into  the  Defense  Trade  and  Cooperation  Chapter. 
Section  514  of  the  FAA  provides  for  the  earmarking,  reservation,  or  setting  aside  of 
defense  articles  within  the  U.S.  inventory  for  foreign  countries. 

(2)  New  Title  10  §2936  to  incorporate  22  U.S.C.  2796d  into  the  Defense  Trade  and 
Cooperation  Chapter.  This  is  in  keeping  with  the  consolidation  of  law  relating  to 
international  cooperative  programs  in  Title  10.  Also,  change  the  phrase  "NATO  or 
major  non-NATO  ally"  to  "friendly  foreign  country,"  to  expand  SecDef's  authority  to 
make  or  accept  such  loans. 

(3)  New  Title  10  §2937  to  the  proposed  chapter  to  provide  statutory  authority  for 
exchanges  of  personnel  between  the  Department  of  Defense  and  Foreign  Defense 
Departments  or  Ministries. 

II.  S.  1587:  Amends  10  U.S.C.  2531  to  delete  references  to  "memoranda  of 
understanding  (MOUs)  and  related  agreements"  and  substitute  "international 
agreements"  while  expanding  the  applicability  of  subsection  (a)  to  add  "logistics 
support"  to  the  categories  "research,  development,  and  production;"  and  repeals  10 
U.S.C.  7344,  "Suspension  of  construction  in  case  of  treaty." 

ISSUES: 

S.  7587  does  not:  (1)  create  the  new  streamlined  Title  10 
subchapter  on  "International  and  Cooperative  Agreements"  as 
recommended  by  the  Sec.  800  Panel  and  endorsed  by  the 
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Administration;  or  (2)  consolidate  all  subchapter  definitions  in  new 
Title  10  §2920. 

SUGGESTION:  Create  the  new  streamlined  subchapter  in  Title  10  on 
"International  and  Cooperative  Agreements"  to  logically  consolidate  existing 
subchapters  on  international  cooperation,  acquisition,  standardization,  and 
cross-servicing  with  amendments  as  suggested  below;  and  by  adding  a 
consolidated  new  section  on  definitions  as  Title  10  §2920. 

In  adding  a  consolidated  new  section  on  definitions  as  new  §2920,  the  Administration 
proposes  eliminating  the  definition  of  "cooperative  research  and  development  projects" 
from  10  U.S.C.  2350a  and  adopted  the  broader  definition  of  "cooperative  project"  from 
10  U.S.C.  2350i;  adding  the  definition  of  "friendly  foreign  country"  from  10  U.S.C.  4542; 
and  amending  the  definition  of  "major  ally"  to  include  NATO  subsidiary  bodies.  In 
consolidating  and  reordering  the  sections  concerning  international  and  cooperative 
agreements,  previously  resident  in  disparate  chapters  of  Title  10,  various  definitions 
applicable  to  the  subchapter  on  international  and  cooperative  agreements  have  been 
consolidated  by  this  section  at  the  beginning  of  the  new  subchapter. 

ISSUE: 

S.  1587 amends  10  U.S.C.  2531  but  does  not  consolidate  §2531  in 
the  new  streamlined  Chapter  173  in  Title  10  on  "Defense  Trade 
and  Cooperation. " 

SUGGESTION:  The  Administration  would  transfer  and  redesignate  10  U.S.C. 
2531  as  new  Title  10  §2921  in  the  new  streamlined  Chapter  173  on  "Defense 
Trade  and  Cooperation,"  and  incorporate  the  "international  agreements" 
language  amendments  in  S.  1587. 

ISSUE: 

S.  1587  does  not  consolidate  10  U.S.C.  2350i,  "Foreign 
contributions  for  cooperative  projects, "  in  the  new  streamlined 
Chapter  173  in  Title  10  on  "Defense  Trade  and  Cooperation." 

SUGGESTION:  The  Administration  would  transfer  and  redesignate  10  U.S.C.  2350i  as 
new  §2922,  "Foreign  contributions  for  cooperative  projects,"  by  retaining  the  existing 
language  of  the  provision  but  putting  the  definitions  in  the  new  consolidated  §2920. 

ISSUE: 

S.  1587  does  not  consolidate  10  U.S.C.  2532,  "Offset  Policy, "  in 
the  new  streamlined  Chapter  173  in  Title  10  on  "Defense  Trade 
and  Cooperation. " 
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SUGGESTION:  The  Administration  would  transfer  and  redesignate  10  U.S.C.  2532  as 
new  §2923,  "Offset  Policy",  by  retaining  the  existing  language  of  the  provision  but 
putting  the  definitions  in  the  new  consolidated  §2920. 

ISSUE: 

S.  1587  does  not  consolidate  10  U.S.C.  2350a,  'Cooperative  research 
and  development  projects:  allied  countries,"  and  10  U.S.C.  2350b, 
"Cooperative  projects  under  Arms  Export  Control  Act:  acquisition  of 
defense  equipment, "  in  the  new  streamlined  Chapter  173  in  Title  10  on 
"Defense  Trade  and  Cooperation. " 

Retention  of  the  authority  given  the  Secretary  of  Defense  under  §2350a,  other 
than  the  constraint  that  all  U.S.  funds  be  spent  in  the  United  States,  combined  with  the 
flexibility  to  waive  those  provisions  of  U.S.  acquisition  law  which  may  impede  the 
successful  execution  of  international  cooperative  projects  currently  extended  under 
§2350b,  provides  for  a  balanced  statute  which  encourages  cooperative  projects  to 
improve  conventional  defense  capabilities.  Consolidation  and  revision  removes  the 
current  anomaly  in  the  implementation  of  §§2350a  and  2350b  where  cooperative 
partners  contributing  equitably  to  a  cooperative  project  are  treated  as  though  they  were 
customers  under  a  foreign  military  sales  case.  The  consolidation  continues  the  general 
applicability  of  Chapter  137  of  Title  10  to  cooperative  projects,  while  vesting  in  the 
Secretary  the  ability  to  waive  those  provisions  necessary  to  the  successful  negotiation, 
conclusion,  and  execution  of  cooperative  projects. 

SUGGESTION:  Add  new  Title  10  §2931,  "Cooperative  projects,"  by  consolidating  10 
U.S.C.  2350a  and  2350b  which  jointly  address  international  cooperative  projects. 

ISSUE: 

S.  1587  does  not  consolidate  10  U.S.C.  2350c,  "Cooperative 
military  airlift  agreements, "  in  the  new  streamlined  Chapter  173  in 
Title  10  on  "Defense  Trade  and  Cooperation." 

SUGGESTION:  Transfer  and  redesignate  10  U.S.C.  2350c  as  new  §2932, 
"Cooperative  military  airlift  agreements",  by  retaining  the  existing  language  of  the 
provision  but  putting  the  definitions  in  the  new  consolidated  §2920. 

ISSUES: 

S.  1587  does  not:  (1)  address  the  issue  of  U.S.  depot  competition 
for  NATO  and  NAMSO  maintenance  contracts;  or  (2)  consolidate 
10  U.S. C.  2350d,  "Cooperative  logistic  support  agreements, "  in  the 
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new  streamlined  Chapter  173  in  Title  10  on  "Defense  Trade  and 
Cooperation. " 

SUGGESTION:  In  the  transfer  and  redesignation  of  10  U.S.C.  2350d  as  new  §2933, 
"Cooperative  logistic  support  agreements",  the  Administration  would  add  a  provision  to 
permit  the  U.S.  to  provide  depot  maintenance  to  NATO  and  compete  for  NAMSO 
maintenance  contracts,  and  put  the  definitions  in  the  new  consolidated  §2920. 

ISSUE: 

Sr  1587  does  not  consolidate  10  U.S.C  2350e,  "NATO  AW  ACS 
program",  in  the  new  streamlined  Chapter  173  in  Title  10  on 
"Defense  Trade  and  Cooperation. " 

SUGGESTION:  Transfer  and  redesignate  10  U.S.C.  2350e,  "NATO  AW  ACS  program," 
as  new  Title  10  §2934. 

ISSUE: 

S.  1587  does  not  consolidate  §2321 h  of  Title  22,  "Stockpiling  of  defense 
articles  for  foreign  countries, "  in  the  new  streamlined  Chapter  173  in  Title 
10  on  "Defense  Trade  and  Cooperation." 

Stockpiling  for  foreign  countries  is  performed  under  international  cooperative 
agreements,  and  annual  authorizations  for  these  purposes  should  be  obligated  under 
the  auspices  of  the  defense  authorization  process. 

SUGGESTION:  Transfer  and  redesignate  22  U.S.C.  2321  h  as  new  §2935,  "Stockpiling 
of  defense  articles  for  foreign  countries",  by  consolidating  the  authority  in  Title  10. 
Recognizing  the  international  defense  cooperative  nature  of  stockpiling,  annual 
authorizations  should  be  obligated  under  the  defense  authorization  process  rather  than 
a  different  authorization  process. 

ISSUE: 

S.  1587  does  not  address  or  consolidate  §2796d  of  Title  22,  "Loan 
of  materials,  supplies,  and  equipment  for  research  and 
development, "  in  the  new  streamlined  Chapter  173  in  Title  10  on 
"Defense  Trade  and  Cooperation. " 

Such  loans  are  performed  under  international  cooperative  agreements 
and  restricted  under  provisions  of  the  National  Defense  Stockpiling  Act  and 
annual  authorizations  for  these  purposes  should  be  obligated  under  the  auspices 
of  the  Defense  Authorization  process. 
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SUGGESTION:  Transfer  and  redesignate  22  U.S.C.  2796d  as  new  §2936,  "Loan  of 
materials,  supplies,  and  equipment  for  research  and  development",  by  consolidating  the 
authority  in  Title  10.  Amend  22  U.S.C.  2796d  to  substitute  "friendly  foreign  country"  for 
"NATO  or  major  non-NATO  ally",  and  put  the  definitions  in  the  new  consolidated  §2920. 
Recognizing  the  international  defense  cooperative  nature  of  loans  of  materials, 
supplies,  and  equipment  for  research  and  development,  annual  authorizations  should 
be  obligated  under  the  defense  authorization  process  rather  than  a  different 
authorization  process. 

ISSUE: 

S.  1587  does  not  address  the  exchange  of  defense  personnel. 

Currently,  DoD  authority  exists  only  for  the  exchange  of  scientists  and  engineers; 
and  with  the  evolving  changes  in  global  security  arrangements,  DoD  needs  additional 
authority  for  the  reciprocal  exchange  of  defense  personnel. 

SUGGESTION:  Add  new  Title  10  §2937  on  "Exchange  of  defense  personnel"  by 
providing  DoD  the  authority  to  enter  into  reciprocal  international  cooperative 
agreements  for  the  exchange  of  defense  personnel. 

III.  Conyers/Clinger  Draft,  §6002:  Same  as  S.  1587. 

IV.  H.R.  3586,  §701:  Same  as  S.  1587. 
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DEFENSE  TRADE  AND  COOPERATION 

S.  1587  §7003.  Acquisition,  Cross-Servicing  Agreements,  and  Standardization. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  Panel  recommendations: 

(1)  To  establish  a  new  Title  10  subchapter,  "Acquisition,  Cross-Servicing 
Agreements,  and  Standardization,"  and  consolidate  the  various  definitions  used 
throughout  the  subchapter  in  a  new  section; 

(2)  To  incorporate  10  U.S.C.  2457  into  the  new  Defense  Trade  and  Cooperation 
chapter  with  minor  editorial  corrections. 

(3)  Repeal  recoupment  of  nonrecurring  costs  provisions  at  22  U.S.C.  2761(e). 

Although  the  Section  800  Panel  made  no  recommendation  in  the  following  area, 
DoD  recommended  that  the  Section  800  Panel  proposal  be  revised  to  repeal  19 
U.S.C.  2512,  which  prohibits  procurements  from  countries  not  signatory  to  the 
General  Agreement  on  Trade  and  Tariffs  (GATT).  If  this  revision  to  the  Section  800 
proposal  is  adopted,  the  Panel's  proposed  §2x13  would  not  be  necessary. 

II.  S.  1587:  Amends  10  U.S.C.  2347  to  permit  Secretary  of  Defense  waiver  of 
reimbursable  liabilities  and  credits  for  contingency  operations  for  a  period  of  180  days 
and  amends  10  U.S.C.  2350f  to  expand  the  authority  of  the  Secretary  of  Defense  to 
enter  into  communications  support  agreements  for  periods  up  to  90  days. 

ISSUE: 

S.  1587  does  not  (1)  incorporate  10  U.S.C.  2347,  with  minor 
changes,  into  a  new  Title  10  subchapter  on  acquisition,  cross- 
servicing,  and  standardization  as  recommended  by  the  Sec.  800 
Panel  and  endorsed  by  the  Administration;  but  (2)  limits  the  waiver 
of  accrued  reimbursable  liabilities  and  credits  for  contingency 
operations  for  a  period  not  to  exceed  180  days;  and  (c)  leaves 
intact  the  requirement  for  transmittal  of  the  written  determination  of 
contingency  operation  to  the  Committees  on  Armed  Services  which 
infringes  on  constitutional  executive  branch  prerogatives. 

SUGGESTION:  Transfer  and  redesignate  10  U.S.C.  2347  as  new  §2957  to  provide 
consistency  in  the  new  subchapter  on  "Acquisition,  Cross-Servicing  Agreements,  and 
Standardization."  The  Administration  proposes  deleting  the  limitation  "for  a  period  not 
to  exceed  180  days"  with  respect  to  contingency  operations  as  any  pre-established 
time  period  constitutes  an  arbitrary  time  limitation  on  operations  that  by  their  very 
definition  are  contingent  in  nature;  and  the  requirement  for  transmittal  of  a  written 
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determination  on  contingency  operations  to  the  Committees  on  Armed  Services,  as 
such  a  requirement  infringes  on  constitutional  executive  branch  prerogatives. 

Also,  for  purposes  of  clarification,  paragraph  (d)(1)  and  (2)  should  be  merged  together 
to  clearly  indicates  that  the  (d)(2)  provision  regarding  reciprocal  cost-sharing  relates 
back  to  the  (d)(1)  authority  to  provide/exchange  support  without  a  formal  agreement; 
and  (d)(3),  which  is  not  related  to  the  (d)(1)  and  (2)  authority,  should  be  relocated  as 
the  new  subparagraph  (4)  under  paragraph  2350f(b). 

ISSUE: 

S.  1587 amends  10  U.S.C.  2350f,  "Procurement  of 
communications  support  and  related  supplies  and  services, "  but 
does  not  consolidate  §2350f  in  the  new  streamlined  Chapter  1 73  in 
Title  10  on  "Defense  Trade  and  Cooperation." 

SUGGESTION:  Transfer  and  redesignate  10  U.S.C.  2350f  as  new  §2959, 
incorporating  the  "communications  support"  language  amendments  in  S.  1587  while 
putting  the  definitions  in  the  new  consolidated  §2920. 

ISSUE: 

S.  1587  does  not  consolidate  10  U.S.C.  2341,  "Authority  to  acquire 
logistic  support,  supplies,  and  services,"  10  U.S.C.  2342,  "Cross- 
servicing  agreements,"  10  U.S.C.  2343,  "Law  applicable  to 
acquisition  and  cross-servicing  agreements,"  10  U.S.C.  2344, 
"Methods  of  payment,"  10  U.S.C.  2345,  "Liquidation  of  accrued 
credits  and  liabilities,"  10  U.S.C.  2346,  "Crediting  of  receipts,"  10 
U.S.C.  2348,  "Inventories  of  supplies  not  to  be  increased, "  and  10 
U.S.C.  2457,  "Standardization  of  equipment  with  NATO  members," 
in  the  new  streamlined  Chapter  173  in  Title  10  on  "Defense  Trade 
and  Cooperation. " 

SUGGESTION:  Grouping  all  provisions  concerning  international  agreements 
related  to  operational  logistics  and  support  together  with  the  provision 
concerning  NATO  rationality,  standardization,  and  interoperability  (RSI)  is 
accomplished  by  transferring  and  redesignating  10  U.S.C.  2341,  2342,  2343, 
2344,  2345,  2346,  2348,  and  2457  (this  section  sets  policy  for  standardization 
with  NATO  and  includes  reporting  requirements)  as  new  Title  10  §§2951,  2952, 
2953,  2954,  2955,  2956,  2958,  and  2970  respectively,  with  all  definitions 
contained  in  those  sections  consolidated  in  new  §2950  at  the  beginning  of  the 
new  subchapter.  Within  these  sections,  the  Administration  proposes  to: 

(1)  Amend  10  U.S.C.  2341,  "Authority  to  acquire  logistic  support,  supplies,  and 
services  for  elements  of  the  armed  forces  deployed  outside  the  United  States," 
by  adding  "and  other  allied  international  organizations"  in  new  Title  10  §2951  to 
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add  flexibility  for  the  Secretary  of  Defense  to  acquire  from  others,  as  presently  is 
authorized  to  acquire  from  NATO  and  its  subsidiary  bodies; 

(2)  Amend  10  U.S.C.  2342,  as  new  Title  10  §2952,  "Cross  servicing  agreements,"  by 
deleting  requirement  for  consultation  with  Department  of  State  (DoS);  by  adding  "allied 
international  organizations";  and  by  deleting  the  DoS  consultation  requirement  and  the 
reporting  requirement,  while  adding  "routine"  authority.  The  DoS  consultation 
requirement  is  duplicative,  as  entities  designated  for  cross  servicing  agreements 
require  DoS  concurrence  before  designation.  Addition  of  "allied  international 
organizations"  allows  flexibility  as  discussed  above.  Deletion  of  the  reporting 
requirement,  as  an  impingement  on  Executive  branch  prerogatives,  and  the  addition  of 
"routine"  authority  to  utilize  cross  servicing  arrangements  in  peacetime  training  and 
exercises  will  both  assist  DoD;  and 

(3)  Amend  10  U.S.C.  2343,  as  new  Title  10  §2953,  "Law  applicable  to  acquisition  and 
cross  servicing  agreements,"  by  deleting  application  of  "chapter  137"  and  substituting 
"prudent  procurement  practices."  The  amendment  would  permit  the  Department 
greater  flexibility  in  entering  into  cross  servicing  agreements  with  our  allies  who  are 
unfamiliar  with  the  application  of  chapter  137  provisions  and  are  unwilling  to  abrogate 
their  sovereignty  in  procurement  matters. 

ISSUE: 

S.  1587  does  not  consolidate  10  U.S.C.  2350g,  "Authority  to  accept 
use  of  real  property,  services  and  supplies  from  foreign  countries  in 
connection  with  mutual  defense  agreements  and  occupational 
arrangements, "  in  the  new  streamlined  Chapter  173  in  Title  10  on 
"Defense  Trade  and  Cooperation, "  nor  does  it  make  necessary 
changes  to  authorize  "direct  payment  or  contributions"  and  include 
new  authority  to  accept  such  contributions  in  the  conduct  of  "joint 
or  bilateral  exercises. " 

The  proposed  amendments  would  add  new  flexibility  in  accepting  allied 
burdensharing  contributions  while  allowing  such  contributions  to  be  credited 
directly  and  merged  with  DoD  appropriations. 

SUGGESTION:  Amend  1 0  U.S.C.  2350g,  transfer  and  redesignate  as  new  Title  1 0 
§2960. 

ISSUE: 

S.  1587  does  not  address  22  U.S.C.  2761(e),  concerning 
recoupment  of  non-recurring  research  and  development  charges. 
Repeal  of  the  provision  in  22  U.S.C.  2761(e)  concerning 
recoupment  of  non-recurring  research  and  development  charges 
will  facilitate  the  transfer  of  technology  between  the  Government 
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and  industry,  aid  in  the  integration  of  the  civil  and  military  sectors, 
increase  U.S.  competitiveness  in  global  markets,  and  enhance  the 
national  security  and  industrial  base. 

Repeal  of  these  provisions  will  assist  efforts  by  defense-oriented 
companies  to  shift  toward  commercial  activities,  and  enhance  their 
competitiveness  in  the  world  market. 

SUGGESTION: 

ISSUE: 

S.  1587  does  not  address:  (1)  the  domestic  source  restrictions 
contained  in  10  USC  4542,  "Technical  data  packages  for  large- 
caliber  cannon",  10  USC  7309,  "Restrictions  on  construction  or 
repair  of  vessels  in  foreign  shipyards",  10  USC  241  Oi,  "Secondary 
Arab  boycott  of  Israel",  and  various  FY93  Defense  Authorization 
and  Appropriations  Acts';  (2)  the  non-reciprocal  nature  of  the 
provisions  in  10  USC2350h,  "DoD  Ombudsman  for  foreign 
signatories";  (3)  the  obsolete  requirement  for  labor  surplus  area 
studies  contained  in  19  USC  2516;  and  (4)  the  prohibition  on 
contracting  with  non-designated  countries  under  19  U.S.C.  2512 
which  is  not  required  by  the  GATT  Agreement  itself  nor  do  other 
GATT  designated  countries  bar  procurement  from  non-designated 
countries. 

SUGGESTION:  The  Administration  proposes  the  following  conforming 
amendments: 

(1)  Repeal  Title  10  domestic  source  restrictions  in:  10  U.S.C.  4542,  "Large-caliber 
cannon  (Watervliet  Arsenal);  10  U.S.C.  7309,  "Repair  of  vessels  in  foreign  shipyards"; 
and  10  U.S.C.  241  Oi,  "Secondary  Arab  boycott  of  Israel",  and  rescind  various  FY93 
Defense  Authorization  and  Appropriations  Acts'  domestic  source  restrictions  as  not 
justified  under  a  defense  industrial  base  rationale  of  new  Title  10  §2912; 

(2)  Repeal  10  U.S.C.  2350h,  "Ombudsman  for  foreign  signatories,"  as  there  has  been 
inadequate  reciprocal  foreign  appointments  of  ombudsmen; 

(3)  Repeal  19  U.S.C.  2516  as  an  obsolete  requirement  for  labor  surplus  area  studies; 
and 

(4)  Repeal  19  U.S.C.  2512,  "Authority  to  encourage  reciprocal  competitive  procurement 
practices,"  as  the  provision  was  added  by  Congress  to  incentivize  non-signatory 
countries  to  sign.  The  requirement  has  been  in  effect  for  over  ten  years,  and 
presumably  has  already  influenced  any  non-signatories  who  would  be  influenced  by  it. 
This  prohibition  has  caused  DoD  to  pay  significant  premiums  to  purchase  a  designated 
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country  product  over  a  nondesignated  country  product.  Significant  costs  have  been 
paid  with  no  evidence  that  any  country  has  become  a  signatory  because  of  the 
prohibition.  In  situations  in  which  the  only  source  for  an  item  is  a  non-signatory  country, 
the  prohibition  requires  high-level  approval  of  any  waivers,  to  include  interdepartmental 
coordination  with  the  U.S.  Trade  Representative. 

III.  Conyers/Clinger  Draft,  §6003:  Same  as  S.  1587. 

Conyers/Clinger  Draft,  §6004:  Same  as  Administration  proposal  on  repeal  of 
provision  in  22  U.S.C.  2761(e)  concerning  recoupment  of  non-recurring  research  and 
development  charges. 

IV.  H.R.  3586,  §702:  Same  as  S.  1587. 
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COMMERCIAL  ITEMS 

S.  1587  §8001.  Definitions. 


I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendation  creating  a  new  chapter  in  Title  10  on 
Commercial  Items,  but  revise  Section  800  commercial  item  definition  by:  changing 
"property,  other  than  real  property,"  in  (5)(A)  to  "property,  other  than  real  property, 
or  a  combination  of  property  or  of  property  and  related  incidental  services  of  the 
type  customarily  combined  and  sold,  leased,  or  licensed;"  substitute  DFARS 
language  for  subparagraphs  (i)  -  (iii);  add  in  (i)  and  (ii)  "leased  items"  (as  the 
equivalent  of  a  sale)  to  the  definition;  change  (5)(B)  to  remove  the  examples  and 
the  restriction  on  use  of  the  same  workforce,  plant,  or  equipment;  modify  (5)(C)  by 
deleting  the  modifier  "inherent;"  and  delete  (5)(D)  and  (E). 

Endorse  the  Section  800  proposal  to  excise  the  NDI  definition  from  10  USC  2325 
and  add  it  as  a  new  10  USC  2302(a)(6),  but  revise  the  Section  800  definition  to 
harmonize  with  the  DoD  proposed  definition  for  commercial  items. 

Revise  Section  800  proposed  definition  on  "component"  by  adding  the  word 
"commercial;"  endorse  the  proposed  definition  on  "existing  or  prior  source;"  and 
endorse  the  addition  to  the  cross-references  for  "commercial  item"  and 
"nondevelopmental  item"  in  10  USC  2302. 

II.  S.  1587:  Defines  commercial  items  as  "property  of  a  type  regularly  used  by  general 
public  or  by  nongovernmental  entities  in  the  course  of  normal  business  operations  for 
purposes  other  than  governmental  purposes  and:  (1)  has  been  sold  or  licensed  to  the 
general  public;  (2)  has  not  been  sold  or  licensed  to  the  general  public  but  has  been 
offered  for  sale  or  license  to  the  general  public;  or  (3)  is  not  yet  available  in  the 
commercial  marketplace  but  will  be  made  available  for  commercial  delivery  within  a 
reasonable  period  ...;"  It:  excludes  leased  property;  only  permits  modifications  to 
commercial  items  that  are  "minor  modifications  made  to  meet  Federal  Government 
requirements  or  modifications  of  a  type  customarily  available  in  the  commercial 
marketplace      includes  only  certain  types  of  services  incidental  to  the  commercial 
item,  and  only  when  purchased  contemporaneously;  and  defines  commercial  items  as  a 
subset  of  nondevelopmental  items. 

ISSUE: 

Limiting  definition  to  items  "of  a  type  regularly  used  by  the  general  public 
or  by  nongovernmental  entities  in  the  course  of  normal  business 
operations  for  purposes  other  than  governmental  purposes:" 

(1)  may  prevent  federal  agencies  from  procuring  state-of-the-art, 

leading  edge  technologies; 
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(2)  conflicts  with  other  language  used  by  Senate  that  expressly 
includes  items  "not  yet  available  but  will  be  made  available;"  and 

(3)  will  be  subject  to  varying  interpretations  by  administrative  and 
judicial  bodies. 

SUGGESTION:  Delete  the  phrase  "regularly  used"  and  substitute  "that  is  or  would  be 
customarily  used"  by  the  general  public  or  by  nongovernmental  entities  in  the  course  of 
normal  business  operations  for  purposes  other  than  governmental  purposes.  The 
Administration  supports  a  definition  of  commercial  item  that  will  be  broad  enough  to 
encompass  technologies  not  yet  fully  introduced  in  the  commercial  market  but 
sufficiently  commercial  that  the  item  warrants  treatment  as  a  commercial  item,  including 
statutory  exemption  from  cost  or  pricing  data,  government  oversight,  or  socioeconomic 
requirements.  The  Administration  believes  that  this  balance  is  best  accommodated  by 
language  that  unqualifiedly  includes  items  "not  yet  available  but  soon  to  be  made 
available"  to  the  general  public  and  not  preconditioned  by  the  test  "of  a  type  regularly 
used  by  the  general  public." 

Where  a  commercial  vendor  can  demonstrate,  through  an  established  marketing  plan 
or  by  other  means,  that  an  item  will  soon  be  available  to  the  general  public,  the  item's 
production  will  likely  have  been  subject  to  sufficient  market  forces  to  warrant  treatment 
as  a  commercial  item  for  purposes  of  waiving  cost  or  pricing  and  GAS  requirements.  If 
there  is  not  sufficient  means  to  assess  reasonableness  of  price,  the  CO  may  in  the 
Administration  proposal  request  cost  or  pricing  data.  This  language  will  permit  the 
government  to  be  an  early,  major  buyer  of  new  technologies.  Encouraging  the 
acquisition  of  new  technology  from  the  commercial  sector  rather  than  "in-house"  will 
bring  tremendous  advantages  to  the  national  economy. 

S.  1587  adopts  language  as  recommended  by  the  Section  800  Panel  as  proposed 
(A)(ii),  but  then  limits  it  when  preceding  language  in  (A)  defines  commercial  items  as 
items  "of  a  type  regularly  used  by  the  general  public."  This  limitation  directly  conflicts 
with  the  intent  of  the  proposed  (A)(ii).  Any  implementing  regulations  will  be  constrained 
by  the  statutory  language  and  unable  to  fully  remedy  the  conflict  and  the  earlier 
language  in  (A)  invites  litigation.  Protests  from  vendors  excluded  from  a  commercial 
procurement  will  undoubtedly  litigate  the  meaning  of  "regular  use."  The  language  will 
then  be  subject  to  varying  interpretation  by  the  Boards  of  Contract  Appeals,  the  GAO 
and  the  courts.  S.  1587  language  undercuts  itself. 

ISSUE: 

Limiting  definition  to  property  that  has  been  "sold  or  licensed"  or  offered 
for  "sale  or  license"  to  the  general  public  fails  to  address  a  segment  of  the 
commercial  market  engaged  in  the  leasing  of  commercial  goods. 

Leasing  is  an  established  commercial  practice.  Items  leased  to  the  general  public 
should  be  available  to  the  government  as  well  as  those  items  that  are  sold  or  licensed. 
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SUGGESTION:  Change  proposed  41  U.S.C.  403  (12)(A)(i)  &(ii)  to  add  leasing  (would 
read  as  follows  -  "has  been  sold,  leased,  or  licensed  to  the  general  public"  and  "has 
been  offered  for  sale  ,  lease,  or  license  to  the  general  public"  respectively). 

Essential  Changes: 


MODIFIED  S.  1587  LANGUAGE  (Leasing) 

(12)  The  term  'commercial  item'  means — ... 

(i)  has  been  sold,  leased,  or  licensed  to  the  general  public; 

(ii)  has  hot  been  sold,  leased,  or  licensed  to  the  general  public  but  has  been 
offered  for  sale,  lease,  or  license  to  the  general  public;  or 


ISSUE: 

Limiting  definition  to  include  only  "minor"  modifications  does  not  provide 
sufficient  flexibility. 

Modifications  to  commercial  items  should  be  available  to  the  government  to  the  same 
degree  that  they  are  available  to  a  commercial  buyer.  The  issue  with  modifications  is 
not  whether  they  are  minor  or  major.  After  all,  a  minor  modification  that  is  government- 
unique  and  has  no  commercial  counterpart  has  not  had  market  forces  at  play  and 
would  not  warrant  a  pricing  exemption  or  other  commercial  item  treatment  merely 
because  it  is  minor.  The  real  issue  with  modifications  is  whether  they  are  of  a  type 
commercially  available  and  whether  they  "significantly  alter  the  nongovernmental 
character  of  the  item"  -  language  proposed  by  the  Administration.  Where  the 
commercial  analog  remains,  the  modification  should  be  included,  regardless  of  whether 
it  is  "major"  or  "minor." 

SUGGESTION:  Accept  compromise  proposed  below. 
Essential  Changes: 
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MODIFIED  S.  1587  LANGUAGE  (Modifications) 
"(B)  Any  item  that,  but  for— 

(1 )  modifications  of  a  type  customarily  available  in  the  commercial  marketplace, 

or 

(2)  minor  modifications  made  to  meet  Federal  Government  requirements, 
would  satisfy  the  criteria  in  subparagraph  (A); 

SUGGESTED  REPORT  LANGUAGE 

Modifications  of  a  type  customarily  available  in  the  commercial  marketplace  include 
customization  and  tailoring  of  commercial  items  to  meet  Federal  Government 
requirements,  if  the  customization  and  tailoring  are  within  the  broad  category  of  types 
of  modifications  available  in  the  commercial  marketplace.  For  example,  a  modification 
to  strengthen  aircraft  flooring  and  aircraft  body  structural  supports  to  enable  mounting 
of  a  military  radome  on  top  of  a  commercial  aircraft  could  be  considered  of  a  type 
customarily  available  in  the  commercial  marketplace,  because  aircraft  undergo 
structural  modifications  of  the  same  general  type  for  use  as  commercial  freighter 
aircraft.  On  the  other  hand,  the  military  radome  itself  would  not  be  a  commercial 
modification,  because  items  of  the  type  are  not  built  for  commercial  use. 

Factors  to  be  considered  in  determining  whether  a  modification  is  minor  include  the 
value  and  size  of  the  modification;  the  comparative  value  and  size  of  the  final  product; 
and  the  extent  to  which  the  modification  would  alter  the  function  or  essential  physical 
characteristics  of  the  final  item.  Dollar  values  and  percentages  may  serve  as  a 
guidepost,  but  are  not  intended  to  be  conclusive.  For  example,  a  government-specified 
modification  to  a  commercial  aircraft  to  install  a  notch  on  the  aircraft  aileron  to 
accommodate  a  long  trailing  wire  antenna  may  appear  to  be  expensive  if  considered  in 
isolation,  but  could  be  a  minor  modification  when  the  cost  of  the  modification  is 
compared  to  the  overall  value  and  size  of  the  final  product  and  when  appropriate 
consideration  is  given  to  the  extent  of  change  made  to  the  function  and  essential 
physical  characteristics  of  the  final  product. 


ISSUE: 

Authority  to  buy  any  combination  of  items  should  include  services 
incidental  to  commercial  item  to  avoid  necessity  to  separately  procure 
commercial  item  and  support  services. 

The  commercial  item  definition  should  not  preclude  the  purchase  of  support  services  in 
combination  with  the  commercial  item.  As  drafted  in  S.  1 587,  the  authority  to  purchase 
in  combination,  in  proposed  (C),  only  pertains  to  items  as  defined  in  (A)  or  (B)  and  does 
not  include  the  incidental  services  described  in  proposed  (D)  as  proposed  by  the 
Administration.  This  appears  to  be  a  drafting  oversight  as  combinations  under 
paragraph  (C)  should  include  the  incidental  services  in  (D). 
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SUGGESTION:  Make  corresponding  technical  language  changes  to  include  incidental 
services  in  provision  authorizing  combination  buys  of  commercial  items  and  services. 

Essential  Changes: 


MODIFIED  S.  1587  LANGUAGE  (Combinations) 


(C)  any  combination  of  items  meeting  the  requirements  of  subparagraph 
(A)A  of  (B)  or  (D)  that  are  of  a  type  customarily  combined  and  sold  in 
combination  to  the  general  public;  and 


ISSUE: 

S.  1587  fails  to  include  a  provision  accounting  for  commercial  item, 
modification,  support  service,  or  combination,  that  is  transferred  between 
or  among  separate  divisions,  subsidiaries,  or  affiliates  of  a  contractor. 

The  current  treatment  under  intra-company  transfer  rules  imposes  unique  and 
inconsistent  limitations  on  transfers  of  materials,  supplies  or  services  between 
divisions,  or  subsidiaries  of  a  company  that  are  under  common  control.  This  rule 
imposes  a  significant  burden  on  companies  which  have  commercial  operations  which 
might  otherwise  provide  commercial  supplies  ,  modifications,  or  support  services  for 
use  in  the  performance  of  prime  or  higher-tier  subcontracts. 

SUGGESTION:  Add  new  subparagraph  "(E)  any  item,  combination  of  items, 
modifications,  or  service  referred  to  in  subparagraphs  (A)  through  (D)  notwithstanding 
the  fact  that  the  item,  combination  of  items,  modification,  or  service  is  transferred 
between  or  among  separate  divisions,  subsidiaries,  or  affiliates  of  a  contractor." 

ISSUE: 

S.  1587  defines  commercial  items  as  a  subset  of  nondevelopmental  items 
and  does  not  state  a  clear  preference  for  the  acquisition  of  commercial 
over  nondevelopmental  items. 

The  Administration  supports  separate  definitions  of  commercial  items  and 
nondevelopmental  items  and  a  clear,  statutory  preference  for  the  acquisition  of 
commercial  items  over  nondevelopmental  ones.  Absent  this  priority, 
nondevelopmental,  "government  specification"  items  will  continue  to  be  utilized  where  a 
commercial  item  could  meet  the  procurement  requirements.  Maintenance  of  the  status 
quo  in  this  area  will  inhibit  integration  of  the  civilian  and  military  sectors  of  the  economy 
necessary  to  achieve  a  robust  national  technology  and  industrial  base  and  prevent  the 
acquisition  of  advance  state-of-the-art  commercial  technologies. 
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SUGGESTION:  Delete  "(A)  any  commercial  item"  from  the  proposed  definition  of 
nondevelopmental  item  at  §8001(13)";  and  the  phrase  "or  other  nondevelopmental 
items"  wherever  it  appears  throughout  §8002. 

III.  Conyers/Clinger  Draft,  §7001:  Would  define  commercial  items  as:  "(A)  regularly 
used  in  the  course  of  normal  business  operations  for  other  than  Federal  Government 
purposes  that—  (i)  has  been  sold,  leased  or  licensed  to  the  general  public;  or  (ii)  has 
been  offered  for  sale,  lease,  or  license  to  the  general  public;  (B)  an  item  to  be  used  in 
the  course  of  normal  business  operations  for  other  than  Federal  Government  purposes 
that  is  not  yet  available  in  the  commercial  marketplace,  but  will  be  available  to  satisfy 
the  delivery  requirements  under  a  government  solicitation;  (C)  any  item  that,  but  for— 
(i)  minor  modifications  made  to  meet  Federal  Government  requirements,  or  (ii) 
modifications  of  a  type  customarily  available  in  the  commercial  marketplace,"  would 
otherwise  satisfy  the  criteria.  Adopts  S.  1587  approach  in  defining  commercial  items  as 
a  subset  of  nondevelopmental  items. 


SUGGESTIONS: 

(1)  Delete  phrase  "regularly  used"  and  substitute  "that  is  or  would  be  customarily 
used"  by  the  general  public  or  by  nongovernmental  entities  in  the  course  of  normal 
business  operations  for  purposes  other  than  governmental  purposes. 

(2)  Substitute  S.  1587  language  on  items  not  yet  available  but  soon  to  be  made 
available  for  commercial  delivery. 

(3)  Support  language  on  intra-company  transfers  "between  or  among  separate 
divisions,  subsidiaries,  or  affiliates  of  a  contractor." 

(4)  Adopt  Administration  segregation  of  the  definitions  of  commercial  items  and 
nondevelopmental  items. 

IV.  H.R.  3586,  §801 :  Same  as  the  Administration's  proposed  separate  definition  of 
commercial  items  and  nondevelopmental  items. 
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COMMERCIAL  ITEMS 
COMMERCIAL  ACQUISITION  CONSTRUCT 

S.  1587  §§8001  -8007 

(See  also  issue  paper  on  S.  1587  551204/1251  -  Audit  and  Price  Reduction) 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendation  creating  a  new  chapter  in  Title  10  on 
Commercial  Items. 

II.  S.  1587:  S.  1587  amends  the  OFPP  Act  to  enact  new  authority  for 
commercial  item  acquisitions. 

ISSUE: 

S.  1587  fails  to  establish  parallel  authority  for  the  defense  and 
civilian  agencies  to  acquire  commercial  items. 

The  Administration  believes  that  it  is  inappropriate  to  enact  new,  commercial 
acquisition  authority  within  the  Office  of  Federal  Procurement  Policy  Act  rather 
than  within  the  existing  defense  and  civilian  authorities  in  Titles  10  and  41, 
U.S.C.,  respectively.  The  Office  of  Federal  Procurement  Policy  Act  is  intended 
to  function  as  an  umbrella  policy  statute  to  provide  guidance  and  certain  uniform 
procedures  to  the  federal  agencies  in  procurement  matters.  The  statutes 
providing  underlying  authority  to  procure  are  the  Armed  Services  Procurement 
Act  and  the  Federal  Property  and  Administrative  Services  Act  (FPASA),  within 
Titles  10  and  41,  U.S.C.,  respectively.  Moreover,  as  an  amendment  to  the  Office 
of  Federal  Procurement  Policy  Act,  the  legislation  could  not  as  readily 
accommodate  defense  or  civilian  unique  needs. 

SUGGESTION:  Amend  Titles  10  and  41  (FPASA)  of  the  U.S.C.,  respectively,  to 
enact  new  chapters  setting  forth  parallel  authority  for  commercial  item 
acquisitions. 

III.  Conyers/Clinger  Draft,  §7001-9:  Same  as  S.  1587. 

IV.  H.R.  3586,  §801:  Same  as  the  Administration  position  of  separate  enabling 
authority  in  Title  10  for  the  acquisition  of  commercial  items. 
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COMMERCIAL  ITEMS 

S.  1587  §8002.  Preference  For  Acquisition  of  Commercial  Items  and 
Nondevelopmental  Items. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendation  creating  a  new  chapter  in  Title  10  on 
Commercial  Items  while  emphasizing  the  policy  on  the  use  of  commercial  products 
in  10  U.S.C.  2301,  and  with  modifications  as  follows: 

(a)  revise  proposed  §2301  (a)(3)  to  delete  the  word  "other"  before  the  phrase 
"nondevelopmental  items;" 

(b)  modify  proposed  §2301  (a)(8)  to  now  read  -  "(8)  the  head  of  an  agency  shall  use 
advance  procurement  planning  and  market  research  and  develop  contract 
requirements  in  such  manner  as  is  necessary  to  obtain  full  and  open  competition 
with  due  regard  to  the  nature  of  the  property  or  services  to  be  acquired;  but  may 
restrict  competitions  to  suppliers  of  commercial  items  to  foster  accomplishment  of 
the  above  objective;" 

(c)  modify  proposed  §2301(b)(5)(now  (6))  to  read:  "(6)  promote  the  acquisition  and 
use  of  commercial  items  both  as  items  and  components,  by  facilitating  the  purchase 
of  commercial  items  at  or  based  on  commercial  market  prices,  without  requiring 
contractors  to  change  their  business  practices;" 

(d)  repeal  the  remainder  of  10  U.S.C.  2325  and  add  as  new  Title  10  §2954(c)  after 
removing  the  definition  of  nondevelopmental  items  to  10  U.S.C.  2301;  and  modify  by 
adding  that  DoD  is  required,  to  the  maximum  extent  practicable,  to  implement 
product  requirements  for  commercial  item  and  NDI; 

(e)  establish  commercial  and  NDI  preference  with  requirements  that  must  be  stated 
in  terms  of  performance,  functional,  or  essential  physical  characteristics  rather  than 
in  detailed  design  terms;  require  market  research  prior  to  developing  new 
specifications  to  determine  whether  agency  needs  can  be  met  with  existing  or 
modified  NDIs;  and 

(f)  permit  existing  or  prior  sources  of  nondevelopmental  items  to  participate  in 
competitions  for  commercial  items  where  the  same  terms,  conditions,  and 
evaluation  and  award  criteria  are  used  with  three  year  sunset  limitation;  and  by 
adding  the  word  "significantly"  to  the  phrase  "alter  the  function  or  essential  physical 
characteristics 

II.  S.  1587:  S.  1587  states  a  preference  for  the  acquisition  of  commercial  items  "and 
other  nondevelopmental  items." 
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ISSUE: 

S.  1587  language  does  not  establish  a  preference  for  the  acquisition  of 
commercial  items  and  components  nor  does  it  provide  a  grandfather 
provision  permitting  government-unique  suppliers  the  opportunity  to 
integrate  with  the  commercial  marketplace. 

The  Administration  recognizes  that  businesses  supplying  government-unique  items 
may  be  disadvantaged  by  DoD's  new  preference  for  commercial  items.  Accordingly, 
nondevelopmental  and  existing  sources  of  supply  should  be  afforded  a  five  year 
transition  period  within  which  they  may  compete  on  an  equal  basis  with  commercial 
items.  This  transition  period  will  provide  these  NDI  and  existing  sources  with  an 
opportunity  to  develop  commercial  markets,  further  enhancing  civil/military  integration. 

SUGGESTION:  Add  language  that  will  establish  a  preference  for  commercial  items 
and  commercial  components  while  striking  the  phrase  "and  other  nondevelopmental 
items"  consistent  with  the  Administration's  separation  of  the  definitions  of  commercial 
and  nondevelopmental  items.  (See  also  issue  paper  for  §8001.)  The  Administration 
proposes  affording  nondevelopmental  items  a  five  year  window  period  within  which  to 
compete  on  commercial  item  solicitations,  to  provide  these  producers  with  an 
opportunity  to  develop  commercial  applications  while  still  maintaining  their  government 
market. 

ISSUE: 

S.  1587  language  does  not  establish  specific  procedures  for  restricting  the 
acquisition  of  commercial  items  to  fixed  price  contracts  with  economic 
price  adjustment  clauses. 

SUGGESTION:  Add  language,  as  indicated  in  the  Administration's  line-in/line-out,  that 
will  emulate  commercial  practice  in  the  acquisition  of  commercial  items  by  restricting 
the  procurement  to  use  of  fixed  price  contracting  with  economic  price  adjustment 
clauses.  (See  also  issue  paper  for  §8003.) 

ISSUE: 

S.  1587  language  does  not  address  technical  data  rights  in  the  acquisition 
of  commercial  items. 

SUGGESTION:  Add  language  that  provides  a  cross-reference  to  highlight  that  rights  in 
technical  data  for  commercial  item  acquisition  will  only  be  acquired  as  specified  in  10 
U.S.C.  2320,  i.e.  that  only  those  rights  commercially  available  may  be  acquired. 

III.  Conyers/Clinger  Draft,  §7002:  Does  not  state  a  clear  preference  for  the 
acquisition  of  commercial  over  nondevelopmental  items.  Does  not  add  language 
affording  nondevelopmental  items  a  five  year  window  period  within  which  to  compete 
on  commercial  item  solicitations. 
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IV.  H.R.  3586,  §§101,  801:  Does  not  add  language  affording  nondevelopmental  items 
a  five  year  window  period  within  which  to  compete  on  commercial  item  solicitations. 
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COMMERCIAL  ITEMS 

S.  1587  §8003.  Acquisition  of  Commercial  Items. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  proposal  to  provide  for  uniform  terms  and  conditions  in 
contracts  for  the  acquisition  of  commercial  items,  with  modifications  as  follows: 

(a)  change  "end  item"  to  "item"  in  2xx1  (b)(1); 

(b)  revise  2xx1  (b)(2)  to  include  "subsidiaries,  divisions,  and  affiliates"; 

(c)  replace  2xx1  (b)(2)(B)  with:  "essential  for  the  protection  of  the  Federal 
Government's  interest  with  respect  to  the  subcontract;  or, ..."  because  this 
paragraph  should  be  the  exact  parallel  of  2xx1  (b)(1)(B); 

(d)  change  the  second  sentence  of  2xx1  (b)(1)  to:  "Such  uniform  terms  and 
conditions  shall,  to  the  maximum  extent  practicable,  not  include  clauses  that  inhibit 
the  acquisition  of  commercial  items  and  shall  include  only  those  contract  clauses, 
including  clauses  requiring  terms  and  conditions  to  be  flowed  down  to 
subcontractors,  that  are..."  to  clarify  the  intent  of  this  sentence; 

(e)  revise  proposed  10  U.S.C.  2xx4  of  the  Section  800  proposal  to  read: 

"(a)  Restriction  to  Fixed  Price  Basis  —  The  Department  of  Defense  shall 
purchase  commercial  items  and  components  acquired  under  this  chapter  on  a 
firm,  fixed  price  or  fixed  price  with  economic  price  adjustment  basis. 

"(b)  Economic  Price  Adjustment.—  To  the  extent  practical,  contracts  for 
commercial  items  shall  not  require  contract  performance  for  a  term  longer  than 
customary  industry  practice  for  the  product  being  acquired.  Contracting  officers 
may  consider  the  use  of  economic  price  adjustment  provisions  if  an  extended 
period  of  performance  cannot  be  avoided;" 

(f)  revise  by  replacing  subsection  2xx4(c)  with  commercial  and  nondevelopmental 
items  requirements  (formerly  contained  in  10  U.S.C.  2325  but  now  reflected  in  the 
proposed  new  subsection  §2984(c)); 

(g)  allow  use  of  commercial  contract  quality  requirements  to  the  maximum  extent 
practical;  and 

(h)  provide  that  where  technical  data  is  specified  to  be  delivered  for  commercial 
items  and  components,  SecDef  implementing  regulations  shall  be  in  accordance 
with  standard  commercial  practice  except  that  the  contractor  may  not  restrict  the 
Government's  right  to  release  data  under  existing  paragraphs  (2)(C)  and  (D);  and 

1 

03/15/94  03:04  PM 


425 


the  Government  may  negotiate  for  additional  rights  than  those  delivered  under 
standard  commercial  practice. 

II.  S.  1587:  Requires  FAR  implementation  regarding:  use  of  contract  clauses  for 
commercial  items;  market  acceptance;  use  of  firm-fixed  price  contracts;  and  contract 
quality  requirements.  Also  repeals  authority  in  §824(b)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1990  and  1991  which  required  DoD  to  implement 
commercial  contracting  regulations. 

ISSUE: 

The  S.  1587  requiring  FAR  implementation  regarding  use  of  contract 
clauses  for  commercial  items  is  inadequate  because  it  fails  to  establish 
parallel  authority  for  the  defense  and  civilian  agencies  to  separately 
implement  regulations  for  the  acquisition  commercial  items 

SUGGESTION:  Delete  S.  1587  language  and  substitute  Administration  proposal  based 
on  Section  800's  new  Title  10  §2981  language  which  provides  authority  for  SecDef  to 
implement  through  regulation  provisions  for  uniform  terms  and  conditions  in  the 
acquisition  of  commercial  items.  The  Administration  recommends  establishment  of 
separate  authority  for  commercial  item  acquisition  within  the  existing  defense  and 
civilian  authorities  in  Titles  10  and  41,  U.S.C.,  respectively. 


ISSUE: 

S.  1587  requires  FAR  implementation  to  establish  demonstration  by 
offerors  of  market  acceptance  in  the  acquisition  of  commercial  items. 

The  requirement  for  determinations  of  market  acceptance  as  set  forth  in  the 
Senate  provision  could  preclude  the  Department  from  acquiring  advanced  state-of-the- 
art  technologies  from  new  commercial  market  entrants. 

SUGGESTION:  Delete  Senate  language  on  market  acceptance  and  replace  with  the 
following  language:  "The  FAR  shall  provide  that  under  appropriate  conditions,  the 
heads  of  an  executive  agency  may  require  offerors  to  demonstrate  that  the  items 
offered  meet,  among  other  criteria,  market  acceptance  criteria." 

ISSUE: 

The  Senate  repeal  of  the  authority  for  DFAR21 1  is  premature. 

Section  824(b)  of  the  National  Defense  Authorization  Act  for  Fiscal  Years  1990  and 
1991  should  not  now  be  repealed.  It  is  inappropriate  to  remove  the  statutory 
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underpinnings  for  the  DFAR  21 1  commercial  contracting  regulations  prior  to  the 
adoption  of  new  commercial  item  acquisition  authority  and  implementing  regulations. 

SUGGESTION:  Delete  the  repeal  provision  or  make  repeal  effective  upon  adoption  of 
government-wide  regulations. 

ISSUE: 

S.  1587  provision  does  not  allow  for  the  use  of  an  economic  price 
adjustment  clause  in  commercial  item  acquisition  which  emulate 
commercial  practice  in  the  acquisition  of  commercial  items  by 
discouraging  contracts  for  longer  than  customary  industry  practice  without 
such  a  clause. 

SUGGESTION:  Add  provision:  "(f)(2)  Economic  Price  Adjustment.— To  the  extent 
practical,  contracts  for  commercial  items  shall  not  require  contract  performance  for  a 
term  longer  than  customary  industry  practice  for  the  product  being  acquired. 
Contracting  officers  may  consider  the  use  of  economic  price  adjustment  provisions  if  an 
extended  period  of  performance  cannot  be  avoided." 

ISSUE: 

S.  1587  provision  eliminates  Government  inspection  or  test  of  commercial 
items,  but  only  to  the  maximum  extent  practicable. 

While  the  S.  1587  provision  is  permissive  where  a  contractor's  existing  quality 
assurance  system  could  substitute  for  government-unique  test  and  inspection,  in  those 
instances  the  Administration  would  prefer  to  prohibit  government  unique  testing  and 
inspection  of  commercial  items  to  the  maximum  extent  practicable  as  there  is  no 
commercial  analog  in  the  commercial  marketplace. 

SUGGESTION:  Delete  Senate  language     as  a  substitute  for  compliance  with  a 
requirement  for  the  Federal  Government  to  inspect  or  test  the  commercial  items  before 
the  contractor's  tender  of  those  items  for  acceptance  by  the  Federal  Government;"  and 
replace  with  the  following: "...  and  prohibit,  to  the  maximum  extent  practicable, 
Government  inspection  or  test  of  commercial  items  prior  to  tender  of  those  items  by  the 
contractor  for  acceptance  by  the  Government; 

III.  Conyers/Clinger  Draft,  §7003:  Same  as  S.  1587. 

IV.  H.R.  3586,  §801:  Same  as  S.  1587;  but  adds  Administration  language  on 
economic  price  adjustment  clauses  and  substitutes  Administration  language  prohibiting 
government  test  and  inspection  of  commercial  items  to  the  maximum  extent 
practicable. 
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COMMERCIAL  ITEMS 

S.  1587  §8004.  Class  Waiver  of  Applicability  of  Certain  Laws. 

I.  DoD  Position  on  Section  800  Recommendation: 

No  comparable  Section  800  recommendation,  but  endorse  Section  800 
recommendations  concerning  the  following  §2xx3  related  issues: 

(a)  Principle  of  Construction  with  Future  Laws  —  Notwithstanding  any  other 
provision  of  law  enacted  after  the  date  of  the  enactment  of  this  chapter,  no  provision 
of  this  chapter  or  of  any  other  law  expressly  referenced  in  this  chapter  shall  be  held 
to  have  been  amended  by  another  law  unless  that  law  specifically  refers  to  and 
amends  such  provision  of  this  chapter  or  such  provision  of  law  expressly  referenced 
in  this  chapter; 

(b)  Relation  to  Simplified  Procedures. —  When  commercial  items  are  being  procured 
by  the  Government,  the  provisions  of  this  chapter,  and  regulations  issued 
hereunder,  shall  take  precedence  over  regulations  issued  pursuant  to  §2304(g)  of 
this  Title.  Nothing  in  this  section  shall  affect  the  set-aside  for  small  businesses 
established  by  §150)  of  the  Small  Business  Act  (15  U.S.C.  6440));  and 

(c)  Set-Asides  Preserved.—  Nothing  in  this  chapter  shall  prevent  the  Secretary  of 
Defense  from  restricting  the  award  of  prime  contracts  for  commercial  items  to  any 
source  as  may  from  time  to  time  be  prescribed  or  permitted  by  law. 

II.  S.  1587:  Provides  authority  for  the  FAR  to  waive  future  enacted  procurement 
related  laws  in  the  acquisition  of  commercial  items. 

ISSUE: 

Authority  to  use  regulations  to  waive  future  enacted  laws  is  of 
questionable  legal  value. 

To  attempt  to  deal  with  the  possibility  that  after  enacted  laws  will  re-create  barriers  to 
commercial  item  acquisition,  the  S.  1587  provides  that  future  enacted  laws  affecting 
federal  procurement  may  be  waived  by  the  FAR.  However,  it  is  far  from  clear  that  the 
S.  1587  provision  achieves  its  intended  effect.  Under  general  rules  of  construction,  a 
law  would  supersede  any  regulation  that  attempted  to  override  it.  Further,  a  later 
enacted  law  would  also  override  a  prior,  inconsistent  law  such  as  this  provision.  While 
the  Administration  does  not  object  to  the  S.  1587  provision,  it  does  not  believe  that  the 
provision  achieves  its  goal.  Rather,  the  Administration  prefers  the  construct  described 
below,  of  individually  amending  each  current  law  identified  as  a  barrier,  and  maintaining 
an  exemption  list  to  solidify  those  exemptions.  Future  laws  relating  to  federal 
procurement  that  re-created  barriers  to  commercial  item  acquisition  would  be  dealt  with 
on  an  individual  basis,  using  the  same  construct. 
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SUGGESTION:  A  corresponding  statutory  rule  of  construction  is  recommended  as 
follows:  "Principle  of  Construction  with  Future  Laws.—  Notwithstanding  any  other 
provision  of  law  enacted  after  the  date  of  the  enactment  of  this  chapter,  no  provision  of 
this  chapter  or  of  any  other  law  expressly  referenced  in  this  chapter  shall  be  held  to 
have  been  amended  by  another  law  unless  that  law  specifically  refers  to  and  amends 
such  provision  of  this  chapter  or  such  provision  of  law  expressly  referenced  in  this 
chapter." 

III.  Conyers/Clinger  Draft,  §7004:  Same  as  S.  1587. 

IV.  H.R.  3586,  §801:  Same  as  the  Administration  position  on  (a)  Principle  of 
Construction  with  Future  Laws;  (b)  Relation  to  Simplified  Procedures;  and  (c)  Set- 
Asides  Preserved. 


2 


03/15/94  03:05  PM 


429 


COMMERCIAL  ITEMS 

S.  1587  §8005.  Inapplicability  of  Certain  Provisions  of  Law. 

I.  DoD  Position  on  Section  800  Recommendation: 

Endorse  Section  800  recommendations:  creating  a  new  chapter  in  Title  1 0  on 
Commercial  Items  containing  a  listing  of  statutory  exemptions  for  the  acquisition  of 
commercial  items;  and  establishing  the  precedence  of  the  new  chapter  on 
commercial  items  over  other  laws;  with  the  following  changes: 

(a)  Include  language  ("when  acquiring  commercial  items")  that  will  exempt 
acquisitions  of  commercial  items  from  the  listed  statutes  even  when  they  are 
providing  commercial  components  to  primes  for  a  Government  unique  item;  and 
include  Table  II  list  as  outright  exemptions. 

(b)  Add  10  U.S.C.  2410b,  2533,  2534,  and  22  U.S.C.  2370,  to  the  list  of  statutes  not 
applicable  to  commercial  item  acquisition. 

(c)  Consolidate  annual  Authorization  and  Appropriation  Act  domestic  content  and 
source  restrictions  into  the  list  of  statutory  exemptions. 

(d)  Amend  Section  800  recommendation  to  delete  8.4.6,  2xx4(f).  Exemptions  to 
foreign  source  restrictions  are,  instead,  provided  for  in  6(a)  "2953"  of  the  proposed 
bill. 

II.  S.  1587:  Would  separately  amend  each  statute  for  which  a  commercial  item 
exemption  is  provided  and  provides  exemptions  from  a  number,  but  not  all,  of  the 
statutes  that  are  identified  in  the  Section  800  Report  as  impediments  to  commercial 
practices. 

ISSUE: 

By  not  providing  a  separate  exemption  list  within  Titles  10  and  41,  S.  1587 
language  leaves  the  door  open  for  piecemeal  and  inadvertent  reversal  of 
exemptions  by  subsequent  amendments  to  the  individual  statutes  that 
reverse  the  exemption. 

In  addition  to  separate  amendment  of  each  statute  from  which  commercial  item 
acquisitions  would  be  exempt,  the  Administration  supports  the  concept  of  separately 
maintaining  an  "exemption  list"  of  those  laws  within  both  Title  10  and  Title  41  of  the 
U.S.C,  with  a  corresponding  rule  of  construction  that  the  exemption  is  not  amended 
absent  direct  amendment  of  the  list.  Statutory  exemptions  for  commercial  item 
acquisition  is  a  difficult  issue  that  affects  many  diverse  interests.  If  a  separate 
exemption  list  is  not  maintained,  each  statutory  exemption  could  easily  be  removed  by 
a  subsequent  amendment  that  reverses  the  original  exemption.  The  Administration 
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believes  that  policy  in  this  area  should  be  developed  and  maintained  primarily  by  those 
congressional  committees  responsible  for  federal  acquisition  policy,  and  therefore 
supports  a  separate  exemption  list  as  described  above. 

SUGGESTION:  An  exemption  list  of  these  statutes,  together  with  those  otherwise 
amended  by  S.  1587,  should  be  maintained  in  Titles  10  and  41  (FPASA)  of  the  U.S.C. 

ISSUE: 

By  not  providing  exemptions  for  the  statutes  listed  below,  S.  1587  leaves 
intact  significant  statutory  barriers  to  commercial  entities  that  would 
otherwise  seek  to  do  business  with  the  government. 

Each  of  the  statutes  listed  below  adds  an  incremental  burden  to  the  vendor  selling  to 
the  government,  a  burden  that  vendor  would  not  otherwise  bear  in  the  commercial 
market  place.  For  example,  the  "flow  down"  provisions  in  these  statutes  require  the 
contractors  to  establish  unique  supplier/subcontractor  relationships  for  items  destined 
for  sale  to  the  government.  The  "flow  down"  provisions  are  particularly  burdensome 
with  regard  to  domestic  source  and  socioeconomic  restrictions.  In  an  increasingly 
global  economy,  manufacturers  of  commercial  items  may  have  well-established  supply 
and  subcontract  sources  from  around  the  world,  and  of  varying  business  size.  These 
manufacturers  should  not  be  required  to  disrupt  these  relationships  in  order  to  do 
business  with  the  government. 

Further,  in  a  commercial  item  procurement  where  prices  are  established  by  market 
forces,  the  added  protection  of  special  government  audit  rights  and  federal  contractor- 
unique  ethic  provisions  are  superfluous.  Compliance  with  these  audit  provisions  place 
significant  administrative  burdens  on  a  contractor,  the  costs  of  which  are  passed  on  to 
the  government  either  in  price  or  in  reduced  competition  from  a  diminished  vendor 
base. 

The  aggregate  effect  of  the  additional  burdens  is  to  increase  costs,  and  to  "chill" 
prospective  commercial  suppliers  from  seeking  to  do  business  with  the  government.  In 
broader  terms,  the  continued  segregation  of  commercial  and  government  economic 
sectors  reduces  the  global  competitiveness  of  the  national  economy  overall. 

Unique  rights  to  audit  the  contractor's  and  subcontractor's  books,  records,  papers  or 
documents: 

10  U.S.C.  2313;  Examination  of  books  and  records  of  contractor 
41  U.S.C.  254(c);  Examination  of  books  and  records  of  contractor 

Audit  and  access  provisions  are  not  a  standard  commercial  practice.  These 
requirements  have  frequently  been  cited  as  one  of  the  major  impediments  to 
commercial  companies'  ability  or  willingness  to  do  business  with  the  Government,  and 
one  of  the  major  reasons  for  companies  setting  up  separate  Government  divisions  to 
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handle  Government  work.  The  rationale  for  audit  or  access  to  government  contractor 
records  does  not  apply  with  equal  force  to  commercial  item  buys.  With  commercial 
items,  market  forces  are  an  adequate  substitute  for  the  ability  to  ensure  a  fair  and 
reasonable  price.  Moreover,  government-unique  audit  rights  deter  commercial  vendors 
from  government  business,  decreasing  the  pool  of  government  suppliers  and 
increasing  the  administrative  (overhead)  cost  of  government  contracts.  It  also  prevents 
the  government  from  receiving  the  benefits  of  lower  costs  through  increased 
competition.  Finally,  since  most  commercial  contracts  are  fixed  price,  they  are  already 
exempt  and  DCAA  currently  would  not  have  access. 


Jewel  Bearings;  P.L  101-511,  §8121 

Berry  Amendment;  P.L.  102-396,  §9005 

Coal  or  Coke;  P.L  102-396,  §9008 

Floating  Storage  of  Petroleum;  P.L.  102-396,  §9020 

Supercomputer  Capability;  P.L.  102-396,  §9033 

Anchor  and  Mooring  Chain;  P.L.  102-396,  §9040 

Coal  and  Pitch  Carbon;  P.L.  102-396,  §9040A 

Multibeam  Sonar  Mapping  Systems;  P.L.  102-396,  §9082 

Carbon,  Alloy,  &  Armor  Steel  Plate;  P.L  102-396,  §9092 

Four-Ton  Dolly  Jacks;  P.L.  102-396,  §9108 

Ball  Bearings  and  Roller  Bearings;  P.L.  102-484,  §832 

These  provisions  prohibit  the  use  of  appropriated  funds  for  the  procurement  of  items 
not  grown  or  produced  in  the  US.  The  use  of  this  provisions  decrease  the  range  of 
contractors  available  to  the  Government,  is  not  a  commercial  practice,  and  disrupts 
established  commercial  supplier  networks. 

Government  unique  ethics  requirements: 

10  U.S.C.  2397c;  Limits  on  employment  of  former  DoO  officials 

Requires  contractors  to  report  annually  on  former  DoD  employees  hired  by  the 
contractor.  Penalties  are  provided  for  paying  restricted  employees  in  the  amount  of  the 
greater  of  $100,000  or  3  to  10  times  the  compensation  paid.  There  is  also  a  $10,000 
penalty  for  filing  to  file  a  report  This  reporting  requirement  is  burdensome  because  it 
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requires  the  establishment  of  a  reporting  system  with  attendant  personnel  to  collect  and 
review  data  and  write  reports. 

10  U.S.C.  2408;  Prohibition  on  certain  persons 

The  request  for  exemption  only  applies  to  flow  down  of  this  requirement  to 
subcontractors.  Flow  down  of  this  requirement  does  not  allow  the  prime  contractors  to 
use  established,  commercial  subs,  thereby  disrupting  supplier  networks. 

10  U.S.C.  2207;  Expenditure  of  appropriations:  limitation 

Requires  that  contracts  contain  a  clause  allowing  contract  termination  if  the 
Government  finds  that  a  gratuity  was  paid  to  any  Government  official  or  employee.  The 
statute  provides  for  punitive  damage  between  3  and  10  times  the  amount  involved. 
Bribery  of  Government  officials  is  covered  by  18  U.S.C.  201.  Commercial  firms  will  not 
do  business  with  DoD  using  contracts  that  contain  this  clause. 

41  U.S.C.  22;  Officials  not  to  Benefit 

The  Administration  would  amend  the  statute  to  convert  it  to  a  stand-alone  prohibition  on 
officials  benefiting  from  federal  contracts  rather  than  a  mandatory  contract  term  as 
follows:  "No  member  of  Congress  shall  be  admitted  to  any  share  or  part  of  any  contract 
or  agreement,  made,  entered  into,  or  accepted  by  or  on  behalf  of  the  United  States,  or 
to  any  benefit  to  arise  thereupon." 

Socioeconomic  requirements: 

15  U.S.C.  637(d)(4H6);Small  and  Small  Disadvantaged  Businesses 
Subcontracting  Plan 

Encourages  Government  contractors  to  subcontract  with  small  business  concerns  by 
requiring  the  negotiation  of  a  subcontracting  plan.  The  statute  also  requires  that  these 
provisions  be  included  in  lower  tier  contracts.  These  requirements  disrupt  established 
commercial  supplier  networks,  often  with  small  and  small  and  disadvantaged 
businesses,  and  require  renegotiation  of  large  supplier  contracts  to  flow  down  the 
subcontracting  plan  requirement.  This  adds  additional  cost  to  doing  business  with  DoD 
and  acts  as  a  barrier  to  commercial  firms.  The  request  for  exemption  only  applies  to 
flow  down  of  this  requirement  to  subcontractors. 

15  U.S.C.  644(d),  (e),  and  (f);  Preference  for  Labor  Surplus  Area 

These  provisions  establish  a  priority  for  the  placement  of  contracts  and  subcontracts  in 
areas  of  high  unemployment,  with  a  preference  in  such  areas  for  small  businesses. 
Like  the  statutes  above,  these  provisions  disrupt  established  supplier  relationships, 
adding  cost  to  Government  procurements. 
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41  U.S.C.  35  -  45;  Walsh-Healey  Act 

Requires  that  a  contractor  certify  that  the  contractor  is  a  manufacturer  of  the  goods 
proposed  for  sale  to  the  Government  and  that  certain  labor  standards  are  met.  Waiver 
is  authorized  by  the  statute,  but  it  is  at  such  a  high  level  that  waiver  is  not  practical. 
This  is  not  a  commercial  contract  requirement.  Its  use  will  disrupt  established  supplier 
networks,  adding  cost  to  the  GovecmraedtbprtfcleaElIai^ 
waiver  is  seeking  to  do  business  with  DoD.  (If  not  otherwise  repealed.) 

Miscellaneous  restrictions: 

10  U.S.C.  2410b;  Regulation  of  Contractor  Inventory  Systems  by  SECDEF 
(Essential  change  for  S.  1587  commercial  item  acquisition) 

Requires  standards  for  inventory  accounting  systems  and  requires  contractor 
certification.  The  statute  forces  contractors  to  establish  different  material  inventory  and 
accounting  systems  than  those  required  in  the  commercial  market,  thereby  increasing 
the  cost  to  the  Government. 

10  U.S.C.  2536;  Prohibition  on  Contracts  To  Entities  Controlled  by  Foreign 
Governments 

Statute  enacted  as  part  of  the  FY93  Defense  Authorization  Act  and  not  addressed  by 
Section  800  Panel  as  an  exemption  for  commercial  items;  however  imposition  of  the 
provisions  of  the  statute  would  be  a  government-unique  burden  to  the  acquisition  of 
commercial  items  without  regard  to  commercial  entity  control. 

22  U.S.C.  2370;  Prohibitions  Against  Furnishing  Assistance 

Statute  not  addressed  by  Section  800  Panel  as  an  exemption  for  commercial  items; 
however  imposition  of  the  provisions  of  the  statute  would  be  a  government-unique 
burden  to  the  provision  of  commercial  items  as  a  part  of  foreign  assistance. 

SUGGESTION:  In  addition  to  those  identified  in  S.  1 587,  when  purchasing  commercial 
items  the  government  should  be  exempt  from  the  additional  statutes  which  constitute 
barriers  to  commercial  item  acquisition  listed  above.  As  well,  the  Administration 
proposes  the  following  to: 

(1)  the  Cargo  Preference  Act: 

"§2631  of  Title  10,  U.S.C,  is  amended  to  add  the  following  sentence  at  the  end: 
The  requirements  of  this  section,  arising  out  of  contracts  for  commercial  items  as 
defined  in  §2302(7)  of  Title  10  or  §259(d)  of  Title  41  or  out  of  contracts  whose 
value  is  not  in  excess  of  the  simplified  acquisition  threshold  as  set  forth  at  §4(1 1 )  of 
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the  Office  of  Federal  Procurement  Policy  Act,  other  than  those  arising  out  of 
contracts  for  the  purchase  of  petroleum  or  petroleum-related  products,  do  not  apply 
to  entities  other  than  federal  agencies;"  and 

(2)  the  Merchant  Marine  Act: 

"§901  (b)  of  the  Merchant  Marine  Act,  1936  (46  U.S.C.  App  1241(b))  is  amended  to 
provide  as  follows:  '(4)(a)  The  requirements  of  paragraph  (1),  arising  out  of 
contracts  for  commercial  items  as  defined  in  §2302(7)  of  Title  10  or  §259(d)  of  Title 
41  or  out  of  contracts  whose  value  is  not  in  excess  of  the  simplified  acquisition 
threshold- as  set  forth  at  §4(1 1)  of  the  Office  of  Federal  Procurement  Policy  Act, 
other  than  those  arising  out  of  contracts  for  the  purchase  of  petroleum  or  petroleum- 
related  products,  do  not  apply  to  entities  other  than  federal  agencies.' " 

III.  Conyers/Clinger  Draft,  §7005: 

Addresses  the  following  statutory  barriers  to  commercial  item  acquisition: 
Kinds  of  contracts;  10  U.S.C.  2306(b) 
Rights  in  technical  data;  10  U.S.C.  2320 
Validation  of  proprietary  data  restrictions;  10  U.S.C.  2321 
Allowable  costs;  10  U.S.C.  2324(m) 
Requirement  to  identify  suppliers;  10  U.S.C.  2384(b) 
Prohibition  against  doing  business  with  certain  offerors;  10  U.S.C. 
2393(d) 

Reports  by  former  DoD  employees;  10  U.S.C.  2397(a)(1) 

Limits  on  employment  of  former  DoD  officials;  10  U.S.C.  2397b  and  2397c 

Prohibition  on  limitation  of  subcontractor  direst  sales;  10  U.S.C.  2402 

Prohibition  on  certain  persons;  10  U.S.C.  2408 

Federal  Water  Pollution  Control  Act;  33  U.S.C.  1368 

Contract  Work  Hours  and  Safety  Standards  Act;  40  U.S.C.  327  et  seq. 

Drug-Free  Workplace  Act;  41  U.S.C.  701  et  seq. 

Clean  Air  Act;  42  U.S.C.  7606 

Does  not  address: 

Examination  of  books  and  records  of  contractor;  10  U.S.C.  2313 
Examination  of  books  and  records  of  contractor;  41  U.S.C.  254(c) 
Domestic  source  restrictions: 

Jewel  Bearings;  P.L  101-511,  §8121 
Berry  Amendment;  P.L  102-396,  §9005 
Coal  or  Coke;  P.L.  102-396,  §9008 
Floating  Storage  of  Petroleum;  P.L.  102-396,  §9020 
Supercomputer  Capability;  P.L.  102-396,  §9033 
Anchor  and  Mooring  Chain;  P.L.  102-396,  §9040 
Coal  and  Pitch  Carbon;  P.L.  102-396,  §9040A 
Multibeam  Sonar  Mapping  Systems;  P.L  102-396,  §9082 
Carbon,  Alloy,  &  Armor  Steel  Plate;  P.L.  102-396,  §9092 
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Four-Ton  Dolly  Jacks;  P.L.  102-396,  §9108 

Ball  Bearings  and  Roller  Bearings;  P.L.  102-484,  §832 
Government  unique  ethics  requirements: 

10  U.S.C.  2207;  Expenditure  of  appropriations:  limitation 

41  U.S.C.  22;  Officials  not  to  Benefit 

41  U.S.C.  51  et  seq.;  Anti-Kickback  Act 

41  U.S.C.  423;  Procurement  Integrity 
Socioeconomic  requirements: 

15  U.S.C.  637(d)(4)-(6);Small  and  Small  Disadvantaged  Businesses 
Subcontracting  Plan 

-15  U.S.C.  644(d),  (e),  and  (f);  Preference  for  Labor  Surplus  Area 

41  U.S.C.  35-45;  Walsh-Healey  Act  (If  not  otherwise  repealed.) 
Miscellaneous  restrictions: 

10  U.S.C.  2410b;  Regulation  of  Contractor  Inventory  Systems  by 
SECDEF 

10  U.S.C.  2536;  Prohibition  on  Contracts  To  Entities  Controlled  by 

Foreign  Governments 
22  U.S.C.  2370;  Prohibitions  Against  Furnishing  Assistance 
49  U.S.C.  App.  1517;  Transport  of  Government  Passengers  (Fly  America) 

IV.  H.R.  3586,  §801: 

Addresses  the  following  statutory  barriers  to  commercial  item  acquisition: 
Expenditure  of  appropriations:  limitation;  10  U.S.C.  2207 
Kinds  of  contracts;  10  U.S.C.  2306(b) 

Examination  of  books  and  records  of  contractor;  10  U.S.C.  2313 
Supplies:  identification  of  supplier  and  sources;  10  U.S.C.  2384(b) 
Prohibition  against  doing  business  with  certain  offerors  or  contractors;  10 
U.S.C.  2393 

Defense  contractors:  requirements  concerning  former  Department  of 

Defense  officials;  10  U.S.C.  2397c 
Prohibition  on  persons  convicted  of  defense-contract  related  felonies;  10 

U.S.C.  2408 

Contractor  inventory  accounting  systems:  standards;  10  U.S.C.  2410b 
Supplies:  preference  to  United  States  vessels;  10  U.S.C.  2631 

Does  not  address: 

Limitation  on  Subcontractor  Sales;  10  U.S.C.  2402 
Examination  of  books  and  records  of  contractor;  41  U.S.C.  254(c) 
Domestic  source  restrictions: 

Jewel  Bearings;  P.L  101-511,  §8121 

Berry  Amendment;  P.L.  102-396,  §9005 

Coal  or  Coke;  P.L.  102-396,  §9008 

Floating  Storage  of  Petroleum;  P.L.  102-396,  §9020 

Supercomputer  Capability;  P.L.  102-396,  §9033 

Anchor  and  Mooring  Chain;  P.L.  102-396,  §9040 
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Coal  and  Pitch  Carbon;  P.L.  102-396,  §9040A 

Multibeam  Sonar  Mapping  Systems;  P.L.  102-396,  §9082 

Carbon,  Alloy,  &  Armor  Steel  Plate;  P.L.  102-396,  §9092 

Four-Ton  Dolly  Jacks;  P.L.  102-396,  §9108 

Ball  Bearings  and  Roller  Bearings;  P.L.  102-484,  §832 
Government  unique  ethics  requirements: 

41  U.S.C.  22;  Officials  not  to  Benefit 

41  U.S.C.  51  etseq.;  Anti-Kickback  Act 

41  U.S.C.  423;  Procurement  Integrity 
Socioeconomic  requirements: 

•15  U.S.C.  637(d)(4)-(6);Small  and  Small  Disadvantaged  Businesses 
Subcontracting  Plan 

15  U.S.C.  644(d),  (e),  and  (f);  Preference  for  Labor  Surplus  Area 

33  U.S.C.  1368;  Clean  Water  Act 

40  U.S.C.  327;  Contract  Work  Hours  and  Safety  Standards  Act 

41  U.S.C.  35  -  45;  Walsh-Healey  Act  (If  not  otherwise  repealed.) 

41  U.S.C.  701  et  seq.;  Drug  Free  Workplace 

42  U.S.C.  7606;  Clean  Air  Act 
Miscellaneous  restrictions: 

10  U.S.C.  2536;  Prohibition  on  Contracts  To  Entities  Controlled  by 

Foreign  Governments 
22  U.S.C.  2370;  Prohibitions  Against  Furnishing  Assistance 
49  U.S.C.  App.  1517;  Transport  of  Government  Passengers  (Fly  America) 
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COMMERCIAL  ITEMS 

S.  1587  §8006.  Flexible  Deadlines  for  Submission  of  Offers  of  Commercial  Items 
(See  also  issue  paper  on  S.  1587  §4013) 

I.  DoD  Position  on  Section  800  Recommendation:  No  Section  800 
recommendation. 

II.  S.  1587:  Amends  the  OFPP  Act  to  permit  the  use  of  flexible  deadlines  for 
submission  of  offers  for  commercial  items. 

ISSUE: 

None. 

SUGGESTION:  Supports.  1587. 

III.  Conyers/Clinger  Draft,  §7006:  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 
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COMMERCIAL  ITEMS 

S.  1587  §8007.  Advocate  for  Acquisition  of  Commercial  and  Nondevelopmental 
Items. 

I.  DoD  Position  on  Section  800  Recommendation:  N/A. 

II.  S.  1587:  Amends  Sec.  28  of  the  OFPP  Act  to  update  the  functions  of  the  advocate 
for  the  acquisition  of  commercial  and  nondevelopmental  items. 

ISSUE; 

Establishment  of  an  advocate  for  the  acquisition  of  commercial  and 
nondevelopmental  items  in  OFPP  is  unnecessary. 

The  Administration  supports  language  permitting  each  procuring  activity  to  establish  an 
advocate  for  the  acquisition  of  commercial  items.  Requiring  the  establishment  of  a  new 
advocate  is  contrary  to  the  intent  of  streamlining,  new  management  principles  of 
accountability  and  responsibility,  and  permitting  agencies  to  determine  the  best 
placement  of  such  advocacy.  It  is  possible  that  an  advocate  may  need  to  be 
designated  for  a  short  time  to  ensure  that  a  cultural  change  takes  place.  Once  that 
cultural  change  takes  place,  it  would  no  longer  be  appropriate  to  maintain  this 
advocacy. 

SUGGESTION:  Delete  paragraph  (a)  establishing  the  OFPP  mandate,  leaving 
paragraph  (b)  in  place  with  the  deletion  of  the  phrase  "and  other  nondevelopmental 
items." 

III.  Conyers/Clinger  Draft,  §7007:  Same  as  S.  1587. 

IV.  H.R.  3586,  §801:  Adopted  a  comparable  provision  for  DoD. 
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COMMERCIAL  ITEMS 

S.  1587  §8008.  Provisions  Not  Affected. 

I.  DoD  Position  on  Section  800  Recommendation:  No  Section  800 
recommendation. 

II.  S.  1587:  S.  1587  clarifies  that  the  Brooks  Automatic  Data  Processing  Act,  the 
Brooks  Architect-Engineers  Act,  the  Small  Business  Act,  and  the  Javits-Wagner-O'Day 
Act  are  not  waived  with  respect  to  the  new  commercial  item  acquisition  statutory 
regime. 

ISSUE: 

S.  1587  places  the  authorities  and  restrictions  under  the  Brooks 
Automatic  Data  Processing  Act,  the  Brooks  Architect-Engineers  Act,  the 
Small  Business  Act,  and  the  Javits-Wagner-O'Day  Act  off-limits  in  terms  of 
an  exemption  for  commercial  item  acquisition. 

SUGGESTION:  Delete  S.  1587  §8008. 

Mi.  Conyers/Clinger  Draft,  §7008:  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 
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COMMERCIAL  ITEMS 

S.  1587  §8009.  Comptroller  Review  of  Federal  Government  Use  of  Market 
Research. 

I.  DoD  Position  on  Section  800  Recommendation:  No  Section  800 
recommendation. 

II.  S.  1587:  S.  1587  provision  mandates  a  reporting  requirement  for  the  Comptroller 
General  to  review  Federal  Government  use  of  market  research  and  report  not  later 
than  two  years  after  enactment. 

ISSUE: 

None. 

SUGGESTION:  Support  S.  1587  provision. 

III.  Conyers/Clinger  Draft,  §7009:  Same  as  S.  1587. 

IV.  H.R.  3586:  No  comparable  provision. 
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COOPERATIVE  PURCHASING 
S.  1587:  Not  included  in  S.  1587. 
I.  DoD  Position  on  Section  800  Recommendation: 

Not  applicable, 
n.  S.  1587:  Not  included  in  S.  1587. 
ISSUE: 

Federal  government  supply  sources  are  currently  authorized  to  procure  and  supply 
personal  property  and  non-personal  services  for  the  use  of  executive  agencies,  mixed 
ownership  government  corporations,  the  District  or  Columbia,  the  Senate,  the  House  of 
Representatives,  the  Architect  of  the  Capitol,  and  certain  other  organizations  authorized 
by  law  to  use  federal  supply  sources.  However,  they  cannot  enter  into  cooperative 
arrangements  to  consolidate  their  requirements  with  those  of  other  of  governments  (i.e., 
state  and  local  governments)  or  acquire  items  from  contracts  established  by  state  or  local 
governments. 

Federal  managers  will  benefit  if  they  have  the  option  of  entering  into  cooperative 
arrangements  with  state  and  local  governments  to  consolidate  requirements  for 
procurement  under  a  single  contract.  A  recent  example  where  such  authority  could  have 
been  used  demonstrated  the  potential  benefits.  The  Department  of  Veterans  Affairs 
allowed  a  state  Veterans  Home  to  be  constructed  on  the  federal  VA  medical  center  site  in 
Albany,  NY.  This  provided  veterans  with  convenient  access  to  both  VA  and  state  medical 
facilities.  However,  even  though  the  state  home  was  located  on  federal  property  the  VA 
and  state  could  not  consolidate  their  common  service  requirements  under  one  contract. 
Both  the  state  and  the  VA  has  to  enter  into  separate  contracts  for  services  such  as  snow 
removal,  trash  removal,  and  laundry  services. 

The  National  Institute  of  Governmental  Purchasing  (NIGP)  found  in  a  recent  survey  that 
68  percent  of  their  current  members  participate  in  joint  purchasing  programs.  The  NIGP 
defines  a  joint  purchasing  program  as  an  arrangement  under  which  part  or  all  of  the 
purchases  of  two  or  more  governmental  units  are  made  by  a  shared  administrative  agency 
(a  joint  purchasing  office)  created  for  that  purpose.  According  to  NIGP,  17  states  now 
authorize  or  provide  for  cooperative  purchasing  among  local  governments.  The  National 
League  of  Cities  has  also  documented  many  examples  of  cities  joining  forces  to  buy  police 
cars,  construction  services,  and  other  items. 
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Federal  agencies  must  acquire  certain  supplies  and  services  from  qualified  nonprofit 
agencies  for  the  blind  or  others  with  severe  disabilities  approved  by  the  Committee  for 
Purchase  from  People  who  are  Blind  or  Severely  Disabled.   However,  these  nonprofit 
agencies  are  not  authorized  to  use  federal  supply  sources.   If  nonprofit  workshops  were 
allowed  to  use  federal  sources  they  could  produce  the  supplies  or  services  at  a  lower  cost  to 
federal  agencies. 

Adoption  of  this  proposal  is  a  win- win  situation  for  all  parties.  Better  prices  can  be 
negotiated  because  of  the  increased  volume  of  sales.  Administrative  costs  to  all  levels  of 
government  could  be  reduced.  Consolidation  could  enhance  governments  use  of  new 
technology,  e.g.,  alternate  fuel  vehicles,  energy  efficient  computers,  products  containing 
recycled  materials. 

SUGGESTION:    A  provision  should  be  added  to  S.  1587  to  amend  the  Federal  Property 
and  Administrative  Services  Act  to  authorize  cooperative  purchasing.  The  following 
language  is  provided  for  consideration. 

SEC.  COOPEPxATIVE  PURCHASING. 

Subsection  201  (b)  of  the  Federal  Property  and  Administrative  Services  Act  of  1949,  as 
amended  (40  U.S. C.  481(b)),  is  further  amended  to  read  as  follows: 

"(b)(1)  The  Administrator  shall,  as  far  as  practicable,  provide  any  of  the  services  specified 
in  subsection  (a)  of  this  section  to  any  other  Federal  agency  or  mixed  ownership 
corporation  (as  defined  in  chapter  91  of  Title  31). 

"(2)  The  Administrator  may  provide  for  the  utilization  of  Federal  supply  schedules  or 
other  schedule  contracts  by  any  of  the  following  entities  upon  their  request: 

"(A)  the  various  States  and  their  political  subdivisions,  including  local 
governments,  or  any  department  or  agency  thereof; 

"(B)  the  District  of  Columbia  and  the  Commonwealth  of  Puerto  Rico;  and 

"(C)  Indian  tribal  governments. 

This  authorization  shall  not  be  construed  to  allow  ordering  of  existing  stock  or  inventory  by 
such  entities  from  Federally-owned  and-operated,  or  Federally-owned  and  contractor- 
operated,  supply  depots,  warehouses,  or  similar  facilities. 
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"(3)  The  Administrator  may  provide,  to  the  extent  practicable,  any  of  the  services 
specified  in  subsection  (a)  of  this  section  to  nonprofit  agencies  employing  persons  with 
severe  disabilities  that  are  authorized  to  provide  a  commodity  or  service  to  the  Federal 
Government  under  the  Javits-Wagner-O'Day  Program  (41  U.S.C.  46-48c),  upon  their 
request.  The  items  or  services  must  be  used  directly  by  the  nonprofit  agency  in  making  or 
providing  a  commodity  or  service  to  the  Federal  Government. 

"(4)  Notwithstanding  paragraph  (1)  or  any  other  provision  of  law,  a  Federal  agency  or  a 
mixed-ownership  corporation  (as  defined  in  chapter  91  of  Title  31)  may  enter  into 
agreements  providing  for  utilization  of  contracts  for  nonpersonal  services  or  supplies  that 
are  awarded  by  the  various  States  and  their  political  subdivisions,  including  local 
governments  or  any  agency  or  department  thereof.  Such  agreements  shall  ensure  that 
Federal  social  and  economic  policy  goals  are  considered  in  the  contracting  process." 

III.  Conyers/Clinger  Draft:  Does  not  include  such  a  provision. 
SUGGESTION:  Adopt  the  language  cited  above. 

IV.  H.R.  3586:Not  included  in  H.R.  3586. 
SUGGESTION:  None. 
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EXTENDING  ACQUISITION  WORKFORCE  AUTHORITY  TO  CIVILIAN  AGENCIES 
S.  1587:  Not  included  in  S.  1587 
I.       DoD  Position  in  Sec.  800  Report:  N/A 
n.      S.  1587:  Not  included  in  S.  1587. 
ISSUE: 

The  National  Performance  Review  recommends  extending  authority  now  given  the 
Secretary  of  Defense  under  the  Defense  Acquisition  Workforce  Improvement  Act  (DAWIA) 
government-wide  through  changes  to  the  OFPP  Act. 

For  Defense  agencies  only,  DAWIA  requires: 

separate  acquisition  career  boards  for  major  acquisition  fields  (e.g.  contracting, 
purchasing,  program  management,  quality  assurance); 

establishment  of  a  career  path  in  each  field,  including  the  designation  of  critical 
acquisition  positions; 

mandatory  training  in  acquisition-related  duties  of  the  field  as  a  prerequisite  for 
v  advancement  to  the  critical  acquisition  positions; 

more  rigorous  qualification  requirements  (training  and  education)  than  are  now  applicable 
to  civilian  agency  acquisition  positions; 

intern  programs,  scholarship  programs  and  other  special  recruitment  incentives 
a  Defense  Acquisition  University;  and 

a  line  item  in  the  Department  of  Defense  budget  for  mandatory  training. 

The  Defense  program  is  generally  seen  as  effective  in  creating  a  more  professional  acquisition 
management  program.  Extending  authorities  to  civilian  agencies  through  the  Administrator, 
OFPP  will: 

•  preclude  a  two-tier  procurement  workforce 

•  provide  all  agencies  with  a  common  baseline  of  training  and  career  management 
authorities  to  develop  a  more  mobile  acquisition  workforce  throughout  government 

•  improve  civilian  agency  management  of  acquisition  programs 

studies  have  repeatedly  shown  improvements  in  the  acquisition  workforce  are 
needed  to  make  the  procurement  system  more  effective  (e.g.  MSPB,  Packard)  but 
agency  performance  is  difficult  to  sustain  since  training  often  has  low  priority 

SUGGESTION:      Amend  the  OFPP  Act  to  read  as  follows: 
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(a)  The  Office  of  Federal  Procurement  Policy  Act  of  1974  (Public  Law  93-400)  as 
amended,  (Chapter  7  of  tide  41,  United  States  Code),  is  amended  by  adding  at  the  end  the 
following: 

"Sec.  xx.  Federal  Acquisition  Workforce. 

"(a)  (1)  The  Administrator  shall  extend  governmentwide  the  Defense  acquisition  workforce 
policies  contained  in  Title  10  United  States  Code,  Chapter  87  as  described  in  this  section.  Such 
governmentwide  policies  may  be  modified  further  by  the  Administrator  as  necessary  to  recognize 
differences  between  non  Defense  and  Defense  Departments  and  agencies  and  among  non  Defense 
departments  and  agencies.  The  agency  head  responsibilities  of  the  Secretary  of  Defense  under 
this  section  are'set  forth  in  Tide  10  United  States  Code,  Chapter  87. 

The  Secretary  of  Defense  shall  endeavor  to  ensure  that  policies  and  programs  developed 
by  the  Department  of  Defense  to  implement  Title  10  United  States  Code,  Chapter  87  are 
consistent  with  this  Act.  However,  notwithstanding  this  or  any  other  provision  of  law 
relating  to  federal  acquisition  workforce  improvements,  the  Department  of  Defense  shall 
be  subject  only  to  the  requirements  of  chapter  87  of  title  10,  U.S.  Code." 

"(b)(1)  After  consultation  with  the  heads  of  agencies,  the  Administrator,  Office  of  Federal 
Procurement  Policy,  shall  establish  policies  and  procedures  for  agency  heads  to  designate 
acquisition  positions  and  manage  (including  accession,  education,  training,  and  career 
development)  employees  in  the  designated  acquisition  positions.  As  part  of  any  such  policies, 
the  Administrator  may  designate  specific  positions  or  categories  of  positions  as  acquisition 
positions  for  the  purposes  of  this  section. 

"(2)  The  Administrator  shall  take  due  consideration  of  the  needs  of  small  agencies  in 
formulating  and  implementing  policy  and  programs  under  this  section  to  ensure  the  benefits  of 
such  policy  and  programs  accrue  to  small  agencies. 

"(c)(1)  The  Administrator  shall  ensure  that,  to  the  maximum  extent  practicable,  the  acquisition 
workforce  policies  and  procedures  established  in  accordance  with  Sections  29  through  32  are 
uniform  in  their  implementation  throughout  the  Executive  Agencies. 

"(2)  Subject  to  the  authority,  direction  and  control  of  the  Administrator,  the  Director,  Federal 
Acquisition  Institute,  shall  implement  the  powers,  functions,  and  duties  of  the  Administrator  in 
meeting  the  requirements  of  this  Act.  The  Administrator  for  General  Services  shall  establish 
positions  in  the  Federal  Acquisition  Institute  necessary  under  this  section  with  the  concurrence 
of  the  Administrator. 

"(d)  The  Administrator  shall  prescribe  such  regulations  as  may  be  necessary  to  carry  out  the 
purposes  of  this  Act. 

"(e)  The  Aciministrator  may  establish  a  government-wide  award  program  to  recognize  individuals 
who  have  made  significant  contributions  to  acquisition  improvement. 

m.     Conyers/Clinger  Draft:      Not  included. 

SUGGESTION:      Add  a  provision  to  amend  the  OFPP  Act  as  described  above. 


IV.     H.R.  3586:    Not  included  in  the  bill. 
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DEFENSE  ACQUISITION  PILOT  PROGRAMS 

Congressional  staff  contend  that  pilot  program  legislation  is  not  needed 
because  the  reform  bill  contains  all  necessary  legislative  relief.  This  is  not  the 
case,  and  it  is  imperative  that  we  get  pilot  programs  included  with  an 
authorization  to  start  them  immediately. 

•  Implementation  of  the  statutory  waivers  contained  in  the  acquisition 
reform  bill  must  be  done  immediately  for  the  pilot  programs.  Several  of 
the  pilot  programs  are  facing  contract  actions  within  the  next  several  months 
(e.g.,  JDAM  contract  award  in  April  1994).  For  these  programs,  the  delay  in 
obtaining  statutory  relief  means  that  the  programs  will  have  to  settle  for 
whatever  changes  can  be  made  after  the  contract  award.  Other  pilot 
programs  are  releasing  RFPs  now  for  contract  award  in  early  1995  (e.g., 
JPATS  and  CDE).  Implementation  of  the  statutory  waivers  can  be  included 
in  the  RFP.  The  pilot  program  legislation  provides  for  immediate 
implementation  of  the  provisions  of  the  reform  bill  for  the  pilot  programs. 

•  Passage  of  the  acquisition  reform  bill  will  be  followed  by  implementation  of 
the  provisions  of  the  bill  through  FAR,  DFARS,  and  policy  memoranda. 
Therefore,  it  will  be  at  least  a  year  before  the  provisions  of  the  bill  can 
be  used  in  defense  programs. 

•  The  pilot  programs  contain  provisions  that  go  beyond  the  provisions  of 
the  reform  bill.  These  provisions  are  largely  in  the  area  of  major  systems 
management,  that  will  provide  DoD  the  flexibility  to  streamline  internal 
program  management  and  oversight. 

•  OSD  and  each  of  the  Military  Departments  have  invested  over  eight  months 
working  the  details  of  structuring  safeguards  into  these  programs  to  ensure 
waivers  of  statute  do  not  result  in  inappropriate  risk  to  the  Government.  We 
have  overcome  many  hurdles  in  convincing  program  managers  to  view 
reform  as  beneficial  to  them,  and  worth  the  time  and  effort  they  put  into 
developing  these  proposals.  Authorization  for  Pilot  programs  is  viewed  in 
the  Pentagon  as  the  test  to  determine  whether  Congress  really  intends 
to  support  a  new  way  of  doing  business. 

•  Proposed  offerors  have  already  been  reacting  to  the  potential  that  the 
pilot  programs  would  be  streamlined  and  have  invested  resources  in 
being  able  to  alter  their  proposals  to  provide  immediate  savings  to  the 
Government.  These  savings  may  be  lost  if  the  pilot  programs  are  not 
implemented  immediately. 

•  We  are  already  proceeding  with  regulatory  reform  within  DoD  authority. 

The  Under  Secretary  of  Defense  (Acquisition  &  Technology)  has  waived  all 
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regulatory  impediments  identified  by  PM,  FSCATT.  We  are  working  similar 
regulatory  relief  packages  for  JDAM,  JPATS,  DPSC,  and  CDE.  We  expect  to 
grant  100%  of  requested  relief. 
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BACKGROUND: 


•  Section  809  of  The  National  Defense  Authorization  Act  for  Fiscal  Year  1 991 
gave  the  Secretary  of  Defense  authority  to  initiate  a  Defense  Acquisition  Pilot 
Program. 

•  During  hearings  in  June  1993  with  Deputy  Secretary  Perry  as  the  witness, 
Senator  Nunn  requested  that  DoD  nominate  pilot  programs.  Deputy 
Secretary  Perry  promised  that  DoD  would  nominate  pilot  programs  by  mid- 
July  1993  with  the  view  that  the  pilot  programs  would  provide  an  opportunity 
to  procure  using  commercial  practices  while  waiting  enactment  of 
comprehensive  reform  legislation. 

•  The  DoD  Components  nominated  seven  programs  for  participation  in  the 
Pilot  Program  (a  list  of  the  programs  is  attached).  On  July  30,  1993,  Mr. 
Deutch  approved  all  seven  programs  as  candidates  to  be  forwarded  to 
Congress. 

•  On  September  10,  1993,  the  DoD  General  Counsel  forwarded  to  OMB  for 
Administration  clearance  draft  legislation  designating  the  seven  programs  as 
pilot  programs,  authorizing  the  Under  Secretary  of  Defense  for  Acquisition 
authority  to  waive  specific  statutes,  and  technical  amendments  to  the  original 
statute  (including  deletion  of  the  limit  on  the  number  of  programs).  During 
the  inter-agency  review  process,  DoD  agreed  to  delete  a  number  of  socio- 
economic statutes  which  were  included  in  the  DoD  legislation.  The  amended 
pilot  program  legislation  was  cleared  by  OMB  and  transmitted  to  Congress 
on  October  22,  1 993. 

•  While  the  Administration  was  clearly  late  in  getting  these  proposals  to 
Congress,  due  to  resolving  other  agency  concerns,  it  is  the  first  time  in  the 
three  years  since  the  legislation  was  enacted  that  we  have  been  able  to 
get  a  coordinated  DoD  and  Administration  position. 
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DEFENSE  ACQUISITION  PILOT  PROGRAM  CANDIDATES 

(Submitted  pursuant  to  Section  809,  FY  '91  Defense  Authorization  Act) 

1 .  Joint  Direct  Attack  Munition  (J DAM  1 )  -  Air  Force  and  Navy 
Program  Description:  Development  of  a  strap-on,  inertially-guided,  Global 
Positioning  System  (INS/GPS)-updated  guidance  kit  that  will  enhance  the 
delivery  accuracy  of  inventory  1000  and  2000  pound  bombs. 
Anticipated  Demonstration:  J  DAM  1  is  a  program  to  develop  a  strap-on 
guidance  kit  that  will  enhance  the  delivery  accuracy  of  inventory  1000  and 
2000  pound  bombs.  The  technical  solution  is  to  use  an  inertially-guided  , 
Global  Positioning  System  (INS/GPS)  updated  guidance  kit.  The  total  Air 
Force/Navy  planned  buy  is  more  than  70,000  units  over  20  years  production. 
Overall,  the  JDAM  1  is  a  military-unique  system  without  commercial  analog. 
Only  companies  traditionally  in  the  defense  electronics  business  have  the 
specialized  engineering  knowledge  and  technical  know-how  to  execute  the 
development  program.  That  fact  notwithstanding,  the  major  hardware 
elements  in  JDAM  1  do  have  commercial  counterparts.  The  inertial 
measurement  system,  Global  Positioning  System  receiver,  computer  and 
control  actuators  account  for  approximately  85%  of  the  system  hardware 
cost.  Each  of  these  either  have  or  could  be  sold  to  commercial  buyers  but 
with  different  specifications.  Under  the  appropriate  conditions,  the  normally 
commercial  sector  could  produce  these  items  using  the  same  plant,  work 
force  and  equipment  for  both  the  JDAM  1  and  commercial  application  also. 
Too,  most  of  the  other  components  (e.g.  wings,  wiring  harnesses  and  metal 
structures)  use  manufacturing  processes  that  are  generic  to  the  commercial 
sector;  the  requirements  for  these  components  are  not  so  stringent  that  they 
would  exceed  what  commercial  companies  might  produce  for  a  commercial 
buyer.  Thus,  they  are  amenable  to  manufacture  using  commercial  processes 
and  dual-use  equipment.  The  nature  of  JDAM  1  suggests  that  the  major 
savings  available  from  the  pilot  initiatives  would  accrue  in  production  rather 
than  development.  Realizing  savings  would  hinge  on  the  degree  to  which  the 
prime  contractor  was  able  to  merge  his  development  and  production  into  his 
commercial  sector  and  the  degree  to  which  his  vendors  were  able  to  take 
advantage  of  the  statutory  and  regulatory  relief. 

Evaluation  Factors:  Opportunity  to  measure  change  in:  production  cost 
relative  to  projections  under  a  business-as-usual  acquisition,  manpower 
within  the  program  office  and  time/resources  required  for  Milestones  II  and  III 
decisions,  development  schedule  and  development  cost. 

2.  Joint  Primary  Aircraft  Training  System  (JPATS)  -  Air  Force  and  Navy 
Program  Description:  Acquisition  of  a  new  primary  trainer  aircraft  and 
associated  ground-based  training  system  to  fulfill  Air  Force  and  Navy  joint 
undergraduate  aviation  training  requirements. 

Anticipated  Demonstration:  The  JPATS  program  will  seek  to  maximize  the 
acquisition  of  commercial  components  and  sub-systems  integrated  into  a 
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non-developmental  aircraft.  The  JPATS  effort  seeks  to  acquire  a  new  primary 
trainer  aircraft  to  fulfill  Air  Force  and  Navy  joint  undergraduate  aviation 
training  requirements.  The  JPATS  aircraft,  and  its  associated  Ground  Based 
Training  System  (GBTS),  will  replace  the  Air  Force  T-37B  and  Navy  T-34C 
aircraft  and  related  ground  based  training  equipment.  The  program  will  not 
design  a  new  aircraft  but  will  missionize  an  existing  airframe,  most  likely  a 
foreign  design  that  is  in  service  around  the  world.  All  proposed  modifications 
to  the  JPATS  aircraft  are  within  the  state-of-practice.  The  program  will  seek 
to  demonstrate  the  acquisition  of  commercial  components  and  sub-systems 
integrated  into  a  non-developmental  platform.  A  GBTS,  consisting  of  aircrew 
training. devices  (simulators),  courseware  (including  computer  based 
instruction  media),  a  Training  Management  System,  and  contractor  support 
for  the  life  of  the  system,  will  be  developed  and  procured  as  part  of  the 
JPATS  program.  GBTS  development  efforts  will  make  maximum  use  of 
commercial  components  and  subsystems.  JPATS  seeks  to  maximize  the 
benefits  of  allowing  the  prime  contractor  to  operate  using  commercial 
practices  with  his  subcontractors  and  vendors.  Due  to  the  nature  of  the 
acquisition  strategy,  current  government  acquisition,  accounting,  auditing 
and  domestic  content  policies  will  continue  to  be  applied  to  the  prime.  Most 
of  the  offerors  are  larger  aircraft  companies  for  whom  DoD  contracts 
comprise  a  large  percentage 

Evaluation  Factors:  Quantifiable  measures  would  include:  performance  of 
effective  program  management  with  less  personnel,  early  delivery  of 
production  aircraft,  and  comparison  of  development  cost  with  validated  cost 
estimates  to  identify  contract  preference  for  the  use  of  commercial 
products/practices  and  the  changing  composition  of  contractor  teams  from 
military  to  commercial  lines  of  business. 

3.  Commercial  Derivative  Aircraft  (CPA)  -  Air  Force 

Program  Description:  Two-phased  program  to  acquire  commercial 
derivative  aircraft  to  satisfy  military  requirements  with  Phase  1  using  future 
Foreign  Military  Sales  of  the  Boeing  767  Airborne  Warning  and  Control 
System  (AWACS);  and  Phase  2,  using  the  acquisition  of  commercial 
derivative  aircraft  to  meet  future  airlift  and/or  tanker  requirements. 
Anticipated  Demonstration:  Advantages  of  procuring  military  versions  of 
commercial  aircraft  using  standard  commercial  practices  allowing 
commercial  aircraft  companies  to  produce  the  aircraft  with  little  change  from 
how  they  produce  the  commercial  version.  The  767  aircraft  is  manufactured 
by  The  Boeing  Company  in  Everett,  Washington  and  first  flew  in  1981.  Over 
600  various  767  models  have  been  ordered,  including  most  recently  a 
commercial  freighter  model,  with  over  400  passenger  variants  already 
delivered  to  commercial  airline  customers  worldwide.  Each  of  the  customers 
has  unique  configuration,  paint  scheme,  interior  arrangement,  etc.,  for  the 
767  aircraft.  The  767  aircraft  will  require  changes  of  the  type  customarily 
provided  commercial  customers,  in  addition  to  changes  to  the  airframe 
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required  to  support  AWACS  structure,  but,  nonetheless  similar  to  commercial 
customer's  changes.  The  proposed  statutes  for  waiver  will  eliminate  the 
need  for  Boeing  Commercial  Aircraft  Group  to  change  their  normal  business 
practices  to  perform  the  technical,  advisory,  and  engineering  efforts  for  FMS 
767  AWACS  sales  to  foreign  governments.  The  intent  of  Phase  2  of  the 
Commercial  Derivative  Aircraft  Pilot  Program  will  be  to  expand  the 
application  of  the  statutory  waiver  authority  to  satisfy  future  airlift  and  tanker 
requirements  by  purchasing  or  upgrading  commercial  derivative  aircraft  such 
as  the  Boeing  757,  Boeing  767,  McDonnell-Douglas  MD-1 1 ,  Gulfstream  IV, 
Boeing  747,  Boeing  737,  Douglas  DC-10  or  others. 
Evaluation  Factors:  Phase  1  quantifiable  measures  to  be  used  are  man- 
year  and  program  costs,  contract  cost,  and  time  to  get  on  contract.  For 
Phase  2,  measures  of  effectiveness  will  be  identified  and  tailored  to  specific 
programs,  as  the  programs  are  defined,  and  will  include  program  cost, 
delivery  time,  and  personnel. 

4.  Commercial  Derivative  Engine  (CPE)  -  Air  Force 

Program  Description:  Two-phased  program  to  demonstrate  the  advantages 
of  using  derivatives  of  commercial  engines  to  satisfy  military  requirements 
with  Phase  I  using  the  F-1 17  engine  for  the  C-17A;  and  Phase  II  continuing 
the  use  of  commercial  derivative  engines  to  meet  future  airlift  and/or  tanker 
requirements. 

Anticipated  Demonstration:  Use  of  additional  standard  commercial  terms 
and  conditions  should  demonstrate  contract  simplification  and  streamlining 
with  Pratt  &  Whitney  in  Phase  I,  allowing  maximum  utilization  of  the  same 
production  line  while  providing  a  competitive  baseline  for  potential 
commercial  derivative  procurement  in  the  Phase  II  acquisition.  This  engine 
is  a  commercial  derivative  produced  by  United  Technologies  Pratt  &  Whitney. 
The  F-1 17  engines  are  provided  as  government  furnished  equipment  to 
McDonnell  Douglas  Aerospace  to  meet  the  C-17A  aircraft  production  line 
needs.  The  F-1 17  Engine  is  a  government  commercial  acquisition.  The 
engine  is  a  slightly  modified  version  of  the  PW2040  engine  currently  in 
commercial  airline  service.  It  was  developed  entirely  at  Pratt  &  Whitney's 
expense.  The  delivery  schedule  for  the  engines  is  driven  by  the  C-17A 
production  schedule.  Engine  performance  is  established  using  a  commercial 
specification  which  in  consistent  with  the  C-17A  aircraft  performance 
requirements.  Pratt  &  Whitney  also  produces  spare  engines  and  provides 
logistics  support  to  the  user,  Air  Mobility  Command,  under  the  same 
government  contract  used  to  acquire  engines.  This  support  includes  spare 
engines  and  an  off-wing  logistics  support  system,  including  support 
equipment,  technical  orders,  management  data,  and  initial  spare  parts. 
Phase  II  of  the  Commercial  Derivative  Engine  Program  continues  the 
statutory  waiver  authority  from  Phase  I  for  the  procurement  of  commercial 
derivative  engines  to  support  the  potential  purchase  of  commercial  derivative 
aircraft  to  meet  future  airlift  and/or  tanker  requirements. 
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Evaluation  Factors:  For  Phase  I,  the  measures  of  effectiveness  will  be 
based  on  program  manpower  savings  and  unit  cost.  Phase  II  measures  will 
be  identified  and  tailored  to  specific  programs  as  the  programs  are  defined 
and  will  include  program  cost,  delivery  time,  and  personnel. 

5.  Global  Grid  (GRID)  -  Director,  Defense  Research  and  Engineering 

(D,DR&E) 

Program  Description:  Joint-service,  multi-agency  Advanced  Technology 
Demonstration  (ATD)  for  accelerating  the  transition  of  leading-edge 
computing  and  telecommunications  technology  into  DoD's  worldwide 
communications  system. 

Anticipated  Demonstration:  GRID  will  demonstrate  the  full  use  of 
commercial  off-the-shelf  products.  Global  Grid  is  the  S&T  component  of 
Defense  Information  Systems  Network  (DISN).  DISN  is  a  planned  ACAT 
program  integrating  ground/satellite/tactical  communication  systems  for  the 
timely  and  seamless  transfer  of  nearly  all  data/voice/imagery/text/video 
information  among  and  between  tactical  forces  dispersed  throughout  the 
world.  DISN  has  participation  by  ARPA/Services/NSA  under  ASD  (C3I) 
management,  a  joint  Operational  Requirement  Directive  (ORD)  in  place,  an 
acquisition  agent  (DISA),  and  a  planned  acquisition/transition  strategy 
including  full  use  of  commercial  off-the-shelf  (COTS)  products.  The  Global 
Grid  ATD  will  provide  the  advanced  technologies  necessary  to  meet  DISN's 
requirement  for  terabit  data  rates,  global  interoperability  and  security,  and 
on-the-move  access.  Technologies  to  be  developed  and  demonstrated 
include  dynamic  network  management,  electronic  and  high  data  rate 
switching,  multi-level  security,  high  speed  encryption  and  key  management, 
surge  capability,  and  interactive  multi-media  distributed  processing. 
Evaluation  Factors:  Measures  will  include  evaluating  change  in: 
competitive  range  in  both  the  number  and  variety  of  commercial  firms  willing 
to  submit  a  proposal,  utilization  of  dual-use  products  and  technology,  time 
and  resources  to  administer  contracts,  the  number  of  military  specifications 
required,  and  the  obligation/expenditure  rates  and  milestones  achieved  due 
to  less  administrative  burdens. 

6.  Defense  Personnel  Support  Center  (DPSC)-  Defense  Logistics  Agency 
(DLA) 

Program  Description:  Categories  of  products  in  the  three  commodity 
groups  were  selected  to  be  purchased:  clothing,  medical,  and  subsistence. 
Anticipated  Demonstration:  Demonstrate  innovative  means  of  overcoming 
barriers  to  buying  commercial  items  and  technologies,  while  emulating 
commercial  business  systems.  DPSC  purchases  medical,  subsistence,  and 
clothing  and  textile  (C&T)  items  for  uniformed  members  of  the  Military 
Service  and  their  dependents  world-wide.  In  fiscal  year  1992,  DPSC  spent 
approximately  $2.66  billion  buying  over  120,000  items.  Participation  in  the 
DoD  Pilot  Program  allows  demonstrations  of  efficiencies  and  benefits  that 
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could  result  from  statutory  and  regulatory  waivers.  Categories  of  products  in 
each  of  the  three  commodity  groups  were  selected  for  participation  in  the 
Pilot  Program,  covering  approximately  50,000  items  (about  40  percent  of  total 
items)  with  projected  one  year  purchases  of  $280  million  (about  1 1  percent  of 
total  FY93  purchases).  These  items  were  chosen  because  they  are 
considered  the  best  targets  of  opportunity  to  test  the  objectives  of  the  Pilot 
Program. 

Evaluation  Factors:  Will  evaluate:  (1)  commercial-military  integration  in 
bringing  new  suppliers  into  competition  for  Government  business  while 
assisting  government-only  suppliers  to  compete  and  win  non-government 
customers;  (2)  change  in  cost  to  DPSC  customers  of  waiving  burdensome 
statutes  and  regulations;  (3)  change  in  depot  inventory  by  using  direct 
vendor  delivery  and  other  innovative  initiatives;  and  (4)  testing  different 
means  of  assuring  small  and  small,  disadvantaged  business  participation  in 
the  procurement  process. 

7.  Fire  Support  Combined  Arms  Trainer  ( FSCATT)  -  Army 

Program  Description:  A  training  simulation  system  replicating  an  actual 
M109A5  self-propelled  howitzer  turret  to  perform  collective  training  of  field 
artillery  gunnery  team  components. 

Anticipated  Demonstration:  FSCATT  will  seek  maximum  application  of 
dual-use  technology  to  demonstrate  the  capability  of  integrating  commercial 
and  nondevelopmental  components  into  a  complete  system.  The  major 
hardware  elements  in  FSCATT  have  commercial  counterparts.  If  approved, 
this  program  will  demonstrate  that  the  concepts  of  dual-use  technology  can 
be  applied  to  a  program,  in  addition  to  demonstrating  the  capability  of 
integrating  commercial  and  NDI  components  into  a  complete  system.  With 
the  right  contract  provisions,  the  commercial  sector  can  produce  the 
hardware  using  the  same  production  facilities  and  work  force  used  in 
commercial  ventures.  The  visual  simulation  software  and  hardware  and 
training  support  software  have  direct  application  to  both  the  commercial 
entertainment  and  education  community.  These  capabilities  have  already 
begun  to  transition  to  the  commercial  market.  Other  components  (e.g., 
wiring,  metal  structures,  etc.)  use  manufacturing  processes  that  are  generic 
to  the  commercial  sector  and  can  be  manufactured  using  commercial 
processes  and  dual-use  equipment.  This  program  will  also  demonstrate  that 
the  fast  track  principles  can  be  equally  applied  and  will  work  on  a  non  major 
program. 

Evaluation  Factors:  Pre-contract  award  comparisons  will  be  made  of  the 
number  of  firms,  at  both  the  prime  and  subcontractor  levels,  responding  to 
the  solicitation,  of  proposals  for  the  use  of  dual  use  technology,  of  in-house 
resources  necessary  for  program  management,  and  in  the  number  of  military 
specifications,  standards,  and  number  of  contract  deliverable  line  items 
required.  Post-contract  award  measures  will  include  the  correlation  between 
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contractor  performance  and  cost,  with  the  contractor's  performance  assessed 
against  the  program  baseline  schedule. 
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SECTION  OF  PUBLIC  CONTRACT  LAW 

AMERICAN  BAR  ASSOCIATION 

COMMENTS  ON  S.  1587 
THE  FEDERAL  ACQUISITION  STREAMLINING  ACT  OF  1993 

TITLE  I  -  CONTRACT  FORMATION 

Subtitle  A  -  Competition  Statutes 

Sections  1005, 10S5  =  Task  and  Delivery  Order  Contracts 

The  bill  would  add  new  provisions  to  the  Competition  in  Contracting  Act  to 
address  task  order  and  delivery  order  contracts.  The  use  of  such  contracts  would  be 
authorized,  subject  to  time  arid  dollar  limitations  and  a  specific  competition  requirement. 

The  following  comments  apply  to  both  Section  1005  and  Section  1055,  unless 
otherwise  indicated. 

1.  Subsection  (a)  -  the  scope  should  be  clear  ly  defined.  Present  subsection  10 
U.S.C.  2304(j)  is  limited  to  "master  agreements"  .  .  under  which  the  Secretary  may  issue 
orders  for  the  performance  of  specific  advisory  and  assistance  services  .  .";  the 
subsection  provides  for  issuance  of  "task  orders",  Subject  sections  in  S.  1587 
significantly  expand  coverage  to  "a  contract  that  does  not  procure  or  specify  a  firm 
quantity  of  supplies  or  services  (other  than  a  minimum  or  maximum  quantity)  and  that 
provides  for  the  issuance  of  delivery  orders  or  task  orders  during  the  specific  period  of  the 
contracts  Especially  against  the  background  of  the  earlier  language,  the  revised  language 
could  be  interpreted  to  include  a  wide  range  of  contracts  and  other  agreements,  in  any 
event  it  could  cause  confusion  among  contracting  officers  as  to  its  coverage,  This  is 
particularly  significant  in  that  subject  sections  provide  that  agency  heads  "may  enter  into 
such  a  contract  only  under  the  authority  of  this  section,"  which  would  rule  out  other 
authority  for  entry  into  such  contracts 

Therefore,  the  Section  urges  that  sections  10U5  and  1055  be  amended  to  precisely 
define  "task  and  delivery  order  contracts1  At  a  minimum,  the  definition  should  exclude 
small  purchase  contracts  as  well  as  non -contractual  agreements. 

2.  In  view  of  the  Ant  i- Deficiency  Act  (31  U.S.C.  1341),  subsection  (b)  should 
contain  a  provision  that  contract  terms  in  excess  of  one  year  are  subject  to  availability  of 
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funds  under  other  law.  The  Section  understands  that  the  Administration  has  suggested 
that  the  time  limitations  for  task  order  contracts  under  S.  1587  be  deleted.  We  agree  with 
this  change. 

3.  For  consistency  and  clarity,  the  term  "separate  contracts",  rather  than 
"multiple  contracts",  should  be  used  in  subsection  (c)(4)(B)  of  both  Section  1005  and 
1055.  We  also  favor  deleting  the  threshold  and  specific  contract  type  from  this 
subsection,  and  leaving  such  matters  to  regulations  to  be  issued. 

4.  Paragraph  (d)(2)  requires  that,  with  certain  exceptions,  if  "multiple 
contracts"  have  been  awarded,  each  delivery  order  or  task  order  issued  must  be  competed 
among  all  contractors  that  were  awarded  such  contracts.  Evidently,  the  intent  of  this 
provision  is  to  increase  competition.  The  Section  understands  that  the  Administration  has 
proposed  that  the  use  of  such  competition  for  orders  be  left  to  the  agency's  discretion.  We 
agree  with  that  approach. 

5.  Subsection  (d)(3)  bars  protests  "in  connection  with  the  issuance,  proposed 
issuance,  or  competing  of  a  delivery  order  or  task  order",  with  certain  exceptions.  We 
concur  with  this  provision.  We  also  concur  with  the  provision  of  the  bill  establishing  a 
task  order  ombudsman  as  an  aid  in  building  and  maintaining  confidence  in  the 
Government  acquisition  system. 

Sections  1011  and  1061  -  Source  Selection  Factors  and  Subfactors 

Sections  1011  and  1061  of  S.  1587  would  make  certain  conforming  amendments 
to  10  U.S.C.  §  2305(a)  and  41  U.S.C.  §  303A  and  303B.  In  general,  these  sections  would 
conform  the  language  of  the  Federal  Property  and  Administrative  Services  Act  with  that 
of  the  Armed  Services  Procurement  Act,  on  the  subject  of  evaluation  factors  and 
subfactors  in  competitive  proposals.  The  proposed  amendments  would  also  require 
agencies  to  (1)  identify  all  evaluation  factors  and  subfactors  in  every  solicitation,  and 
(2)  state  the  relative  importance  of  each  factor  and  subfactor,  including  whether  all 
evaluation  factors  other  than  price  or  cost,  when  combined,  are  significantly  more 
important,  equal  in  importance,  or  significantly  less  important  than  price  or  cost. 
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With  respect  to  the  first  of  these  proposed  changes,  i.e.,  conforming  the  provisions 
of  the  Federal  Property  and  Administrative  Services  Act  with  those  of  the  Armed 
Services  Procurement  Act,  the  Section  supports  the  bill,  since  there  is  no  apparent  policy 
reason  for  a  distinction  between  defense  and  non-defense  procurements  in  this  area.  In 
this  regard,  the  Section  recommends  one  additional  conforming  amendment.  Current 
subpart  (d)(4)  of  41  U.S.C.  §  303B  (which  would  be  renumbered  as  (d)(2)  under  S.  1587) 
includes  this  sentence: 

Except  as  otherwise  provided  in  subsection  (b),  the  executive 
agency  shall  award  a  contract  with  reasonable  promptness  to 
the  responsible  source  whose  proposal  is  most  advantageous 
to  the  United  States,  considering  only  price  and  other  factors 
included  in  the  solicitation. 

In  order  to  conform  to  10  U.S.C,  §  2503(b)(4)(B),  the  underlined  phrase  should  state 
"considering  only  cost  or  pike " 

With  respect  to  the  second  set  of  changes  proposed  in  Sections  1011  and  1061, 
involving  identification  of  evaluation  factors  and  subfactors  and  their  relative  importance, 
the  Section  notes  that  current  regulations  at  FAR  §  15,406-5(c)  and  15.605  require 
agencies  to  identify  all  evaluation  factors  and  significant  subfactors,  and  to  state  their 
relative  importance.  The  FAR  thus  substantially  tracks  the  current  language  in  10  U.S.C. 
§  2305(a)(2)(A). 

S.  1587  would  require  identification  of  all  factors  and  "all"  subfactors,  rather  than 
all  factors  and  "significant"  subfactors.  In  addition,  it  would  require  identification  of  the 
relative  importance  of  all  factors  and  all  subfactors  as  compared  to  price  or  cost,  whereas 
current  regulations  contain  only  a  general  statement  that  the  relative  importance  of  all 
factors  and  significant  subfactors  must  be  set  out. 

In  general,  the  Section  believes  that  these  issues  are  more  appropriately  handled  at 
the  regulatory  level.  Accordingly,  the  Section  recommends  that  these  provisions  be 
deleted  from  the  bill.  The  Section  understands  that  the  Administration  has  also  suggested 
that  these  provisions  be  deleted. 

There  have,  however,  been  a  number  of  bid  protests  over  the  years  involving  the 
issue  of  whether  a  subfactor  is  "significant"  and  should  have  been  disclosed;  or  whether 
an  agency  correctly  stated  the  relative  importance  of  its  factors  and  subfactors,  including 
their  relationship  to  cost  or  price.  If  Congress  nevertheless  prefers  to  address  the  question 
legislatively,  the  Section  would  support  the  proposed  changes  in  order  to  enhance  the 
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ability  of  offerors  to  focus  their  proposals  on  actual  evaluation  factors  and  subfactors,  and 
to  reduce  the  likelihood  of  protests  on  these  issues. 

Sections  1013. 1014. 1063  and  1064  -  Notice  to  Offerers  and  Debriefings 

Sections  1013,  1014,  1063  and  1064  provide  consistent  amendments  to  DoD  and 
civilian  agencies  governing  notification  to  offerers  and  debriefings.  S.  1587  provides  that 
notice  to  all  offerors  must  be  provided  within  three  (3)  days  of  contract  award.  In 
addition,  debriefings  are  required  if  an  agency  received  a  request  for  a  debriefing  from  an 
unsuccessful  offeror  within  seven  (7)  days  after  contract  award.  The  Section  concurs 
with  these  provisions. 

These  changes  also  affect  the  timing  of  a  protest  in  order  to  obtain  a  suspension.  If 
the  offeror  did  not  receive  notice  of  award  within  a  reasonable  time,  the  ability  to  obtain  a 
debriefing  and  a  suspension  would  be  lost.  Therefore,  the  Section  recommends  that  the 
time  for  requesting  a  debriefing  and  for  filing  a  protest  for  purposes  of  securing  a 
suspension  should  run  from  the  time  the  contractor  receives  written  notice  of  award. 

The  Section  notes  that  the  Administration  has  proposed  eliminating  the  notice  of 
award.  We  oppose  this  change. 

The  Administration  also  has  proposed  to  require  offerors  to  request  a  debriefing 
within  three  (3)  days  after  award  with  debriefing  provided  within  five  (5)  days  of  the 
request.  Again,  the  Section  believes  that  the  deadline  for  requesting  a  debriefing  should 
be  measured  from  receipt  by  the  offeror  of  written  notice  of  the  award. 

In  its  comments  on  H.R.  3161  and  on  the  800  Panel  report,  the  Section 
recommended  that  timely  debriefings  be  required  in  an  effort  to  prevent  protests  based  on 
a  need  of  the  unsuccessful  offeror  to  obtain  basic  information  concerning  the  outcome  of 
the  procurement  and  the  reasons  for  that  offeror's  failure  to  obtain  the  award.  H.R.  3161 
contained  extremely  detailed  requirements  for  information  to  be  provided  in  a  debriefing 
and  the  Section  objected  to  the  level  of  detail  and  potential  for  disclosure  of  proprietary 
information.  The  debriefing  provisions  of  S.  1587  provide  for  release  of  basic 
information,  but  do  not  go  overboard  into  unnecessary  detail. 

Under  S.  1587,  the  debriefing  is  required  to  provide  the  unsuccessful  offeror  with 
(i)  the  agency's  evaluation  of  the  significant  weak  or  deficient  factors  in  the  offer;  (ii)  the 
overall  evaluated  cost  of  the  winning  proposal  and  the  overall  cost  of  the  unsuccessful 
offeror;  (iii)  the  overall  ranking  of  all  offerors  and  the  total  technical  and  cost  scores  of  all 
offerors;  (iv)  a  summary  of  the  rationale  for  award;  (v)  where  commercial  items  are 
involved,  the  make  and  model  of  the  items  incorporated  in  the  winning  offer;  and  (vi) 
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reasonable  responses  to  questions  by  the  unsuccessful  offeror  as  to  whether  the  evaluation 
criteria  and  the  regulations  were  followed  by  the  agency  in  conducting  the  procurement. 
We  believe  that  this  disclosure  strikes  a  good  balance  between  providing  meaningful 
information  and  too  much  unnecessary  detail  We  propose  only  to  add  to  item  (ii)  the 
overall  technical  ranking  of  the  winning  proposal  and  the  unsuccessful  offeror;  and  to  add 
to  item  (iii)  the  overall  technical  ranking  of  all  offerors,  and  to  change  the  word  "scores" 
to  "scores  and/or  ratings"  to  expressly  include  adjectival  ratings  that  are  used  by  some 
agencies  in  lieu  of  numerical  scores.  S.  1587  specifically  states  that  the  debriefing  may 
not  include  point-by-point  comparisons  of  the  debriefed  offeror's  proposal  with  other 
proposals.  Further,  the  debriefing  may  not  disclose  proprietary  information  that  is  not 
releasable  under  the  Freedom  of  Information  Act  relating  to  trade  secrets,  privileges  or 
confidential  manufacturing  processes  and  techniques,  and  commercial  and  financial 
information  such  as  cost  breakdowns 

To  prevent  injustice,  if  within  a  year  of  the  date  of  contract  award  and  a  successful 
protest,  the  agency  attempts  to  fulfill  the  requirement  on  the  basis  of  a  revised  or  new 
solicitation,  the  agency  must  provide  all  offerors  in  the  competitive  range  with  a 
comparable  debriefing. 

This  is  consistent  with  the  recommendations  previously  made  by  the  Section  of 
Public  Contract  Law 

Sections  1015.  1016.  1065  and  1066  -  Protest  Files  and  Payment  of  Costs 

Sections  1015,  1016,  1065  and  1066  address  maintenance  of  protest  files  by  both 
DoD  and  civilian  agencies  and  also  authorize  DoD  and  civilian  agencies  to  pay  costs  and 
fees  in  connection  with  settlements  of  bid  protests. 

With  respect  to  maintenance  of  protest  files,  Sections  1015  and  1065  clarify  that 
the  agency  must  maintain  a  protest  file  if  the  protester  so  requests,  "Access'  to  that  file 
shall  be  provided  to  all  actual  or  prospective  offers  to  the  extent  that  information 
contained  in  the  file  is  releasable  under  the  Freedom  of  Information  Act.  However,  where 
a  protective  order  is  in  place,  S.  1587  provides  specifically  that  information  otherwise 
exempt  from  FOIA  may  be  released, 

These  sections  avoid  the  need  for  all  parties  to  a  protest  to  intervene  in  an  effort  to 
monitor  the  proceedings  if  they  are  otherwise  not  prepared  to  expend  the  resources 
necessary  to  participate  in  a  protest  case.  It  would  make  these  sections  even  more 
effective  if  the  reference  to  protester  requests  was  eliminated,  so  that  agencies  would  be 
required  to  maintain  protest  files  on  a  uniform  basis 
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These  sections  also  make  it  clear  that  information  which  is  exempt  from  disclosure 
under  FOIA  may  he  released  under  an  applicable  protective  order.  The  Section  believes 
that  these  provisions  are  helpful,  particularly  in  addressing  GAO's  authority  for  protective 
orders.  The  Administration  has  proposed  to  delete  the  language  referring  to  an  applicable 
protective  order.  We  believe  the  protective  order  language  should  be  retained  to  make  it 
clear  that  release,  where  a  protective  order  is  in  place,  is  not  subject  to  the  FOIA  standard. 

With  respect  to  payment  of  protesters'  costs  and  fees  and  agency  settlements  of 
protests,  S.  1587  provides  specifically  that  agency  heads  may  determine  that  a 
procurement  which  has  been  protested  is  flawed  and  settle  the  case  through  payment  of 
costs.  Again,  we  believe  that  this  is  a  helpful  correction  and  endorse  this  provision. 

Subtitle  B  -  Truth  in  Negotiations 

Sections  1201  and  1251  -  Stabilization  of  Dollar  Threshold  of  Applicability 

Sections  1201  and  1251  stabilize  the  threshold  for  submission  of  certified  cost  or 
pricing  data  at  $500,000  for  defense  and  civilian  acquisitions.  This  is  consistent  with  the 
Section  800  Panel  and  National  Performance  Review  recommendations  and  this  Section's 
position. 

We  understand  that  the  Administration  has  proposed  to  go  one  step  further  and 
provide  for  an  inflation  adjustment  to  the  threshold  every  five  years.  We  would  generally 
favor  such  an  adjustment,  provided  it  could  be  coordinated  with  the  threshold  for  Cost 
Accounting  Standards  ("CAS")-covered  contracts  —  currently  $500,000  —  to  minimize 
confusion  in  the  future. 

Sections  1202  and  1251  --  Cost  or  Pricing  Data  Revisions 

Sections  1202  and  1251  of  S.  1587  retain  the  "established  catalog  or  market  price 
of  commercial  items"  exemption  and  extend  it  to  contracts  for  services  "regularly  used  for 
other  than  Government  services."  The  Section  agrees  that  commercial  service  contracts 
should  be  exempted  from  the  Truth  in  Negotiations  Act  ("TINA"). 

The  "established  catalog  or  market  price  of  commercial  items"  exemption  must  be 
coordinated  with  the  definition  of  "commercial  item"  set  forth  in  Title  VIII  of  S.  1587.  In 
this  regard,  the  Section  recommends  deletion  from  the  established  catalog  or  market  price 
exemption  the  phrase  "regularly  used  for  other  than  Government  purposes,  as  the  case 
may  be,  that  are  sold  in  substantial  quantities  to  the  general  public."  This  phrase  is 
considered  unnecessary  and  is  potentially  confusing,  given  the  overlapping  and 
conflicting  definition  of  "commercial  item"  set  forth  in  Title  VIII  of  S.  1587.  If  an  item 
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meets  the  definition  of  "commercial  item"  set  forth  in  Title  VIII  and  has  established 
catalog  or  market  prices,  then  any  acquisition  of  the  item  should  be  exempt  from  TINA. 

In  addition,  the  Section  recommends  that  the  "adequate  price  competition" 
provision  in  Sections  1202  and  1251  of  S.  1587  be  expanded  and  clarified  as 
recommended  by  the  Section  800  Report.  The  Section  800  Report  recommends  adding  a 
new  provision  (B)(3)  expanding  the  "adequate  price  competition"  exemption  to  include 
consideration  of  prices  charged  by  the  contractor  in  the  marketplace  for  the  same  or 
similar  items.  The  Section  800  proposed  provision  reads  as  follows: 

In  determining  the  applicability  of  the  exception  in  paragraph 
(l)(A)(i)  above,  to  a  contract  or  subcontract,  the  price  for  an 
item  may  be  considered  as  based  on  adequate  price 
competition  if  the  item  is  purchased  from  a  company  or 
business  unit  which  produces  the  same  or  similar  items  for  the 
commercial  market  using  the  same  or  similar  production 
processes  and  the  price  is  fair  and  reasonable.  In  this  case,  a 
determination  of  fair  and  reasonable  price  may  take  into 
consideration  (A)  the  price(s)  of  alternative  items  that  perform 
the  same  or  similar  function(s),  (B)  the  prices  at  which  the 
offeror  has  previously  sold  the  same  or  similar  items  or  (C)  in 
the  case  of  a  subcontract,  if  the  prime  contractor  or  higher  tier 
subcontractor  consistently  applies  established  subcontractor 
or  vendor  business  relationships  and  pricing  methodologies 
regularly  used  for  its  commercial  production. 

The  Section  understands  that  the  Administration  has  proposed  to  make  the 
exceptions  in  subsection  (b)(1)  of  Sections  1202  and  1251  mandatory  by  changing  "need 
not"  to  "shall  not."  On  the  whole,  we  have  found  contracting  officers  reluctant  to  use  the 
discretionary  exceptions  for  fear  of  being  second-guessed;  thus  we  favor  making  the 
exceptions  mandatory. 

The  Section  also  understands  that  the  Administration  has  proposed  to  change  the 
language  of  the  "catalog  or  market  price"  exemption  in  subsection  (b)(1)  of  Sections  1202 
and  1251  by  eliminating  the  words  "catalog  or"  and  changing  "substantial"  to  "sufficient". 
While  we  generally  favor  relaxing  this  exception,  we  are  not  sure  that  these  changes  will 
accomplish  that  goal.  The  meaning  of  the  word  "sufficient"  is,  we  think,  troublesome  in 
this  context  Both  "substantial"  and  "sufficient"  imply  use  of  a  percentage  test,  which  this 
Section  has  long  opposed.  We  previously  commented  to  the  Section  800  panel  that  the 
statute  should  prohibit  use  of  a  percentage  test  to  determine  whether  sales  to  the  public 
are  "substantial",  and  we  think  this  approach  should  be  considered.    At  a  minimum, 
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regardless  of  whether  a  "substantial  quantities"  or  a  "sufficient  quantities"  test  is  utilized, 
we  believe  it  should  be  made  clear  that  the  percentage  of  Government  business  shall  not 
be  taken  into  account  in  determining  whether  the  sales  to  the  general  public  are 
substantial  or  sufficient. 

Subsection  (b)(2)  of  Sections  1202  and  1251  of  S.  1587  extend  the  TINA 
exemptions  to  modifications  to  commercial  item  contracts  that  would  not  change  the 
commercial  item  to  a  non-commercial  item.  The  Section  generally  concurs  in  this 
provision  since  it  goes  a  long  way  toward  solving  the  problem  that  currently  exists  when 
agencies  seek  to  negotiate  modifications  in  excess  of  the  TINA  threshold  amount  on 
contracts  that  were  exempt  from  the  cost  or  pricing  data  submission  requirements  when 
originally  awarded.  The  Section  recommends  that  a  reference  to  the  TINA  exemption  for 
"prices  set  by  law  or  regulation"  be  added.  There  are  commercial  item  prices  which  are 
subject  to  tariffs  that  would  otherwise  be  exempt  from  TINA.  In  addition,  the  Section 
recommends  that  a  phrase  be  added  at  the  end  of  the  provision,  consistent  with  the 
Section  800  Report,  which  states  "or  the  modification  is  issued  solely  to  purchase  a 
commercial  item  or  service." 

We  understand  that  the  Administration  proposes  to  eliminate  subsection  (b)(2)  of 
Sections  1202  and  1251  which  contain  the  proposed  exception  for  modifications  to 
contracts  or  subcontracts  originally  exempt,  and  to  insert  the  words  "or  to  a  modification 
of  any  contract  or  subcontract"  at  the  beginning  of  subsection  (b)(1)  in  Sections  1202  and 
1251.  While  this  change  is  undoubtedly  an  attempt  to  streamline  the  language  of  the 
statute,  it  has  the  unintended  effect  of  appearing  to  require  that  the  modification  itself  be 
exempt  due  to  adequate  price  competition  or  the  catalog  or  market  price  exception.  This, 
of  course,  defeats  the  purpose  of  the  exception  for  modifications. 

Section  1203  and  Subsection  (c)  of  Section  12S1  -  Authority  to  Require  Cost  or 
Pricing  Data 

Sections  1203  and  Subsection  (c)  of  1251  require  a  written  determination  for  the 
submission  of  cost  or  pricing  data  in  a  case  where  one  of  the  TINA  exceptions  applies. 
The  Section  recommends  that  this  requirement  be  fortified  by  replacing  the  word  "may" 
with  the  word  "shall"  so  that  this  provision  reads  "submission  of  such  data  shall  not  be 
required  unless".  This  is  consistent  with  the  use  of  the  word  "shall"  in  Sections  121  and 
302  of  H.R.  2238. 
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Section  1204  and  Subsection  (dl  of  Section  12S1  -  Additional  Exception  Provisions 
Regarding  Commercial  Items 

Section  1204  and  Subsection  (d)  of  section  1251  create  a  new  exception  from 
TINA  for  commercial  items  where  competition  is  not  feasible  and  one  of  the  other  TINA 
exemptions  is  not  otherwise  available.  The  Section  generally  opposes  all  of  the  proposed 
amendments  to  TINA  regarding  commercial  items  contained  in  S.  1587.  The  proposed 
TINA  amendments  for  commercial  items  do  not  remove  the  most  significant  barriers  to 
commercial  item  acquisition  imposed  by  TINA.  In  addition,  the  proposed  TINA 
amendments  impose  new  barriers  and  uncertainties  on  the  acquisition  of  commercial 
items.  The  proposed  TINA  amendments  are  also  confusing,  and  conflict  with 
overlapping  provisions  for  commercial  items  set  forth  in  Title  VIII  of  S.  1587.  The 
Section  recommends  as  an  alternative  that  a  separate  provision  on  commercial  item 
pricing  issues  be  developed  for  inclusion  in  Title  VIII  of  S.  1587  and  that  it  be  made  clear 
in  the  proposed  statute  that  all  commercial  item  acquisitions  are  governed  by  Title  VIII 
and  are  exempt  from  TINA.  Any  such  commercial  item  pricing  statutory  provision 
should  address  both  competitive  and  other  than  competitive  acquisition  procedures,  as 
well  as  access  to  records  and  audit  issues. 

We  understand  that  the  Administration  proposes  elimination  of  the  proposed  TINA 
amendments  regarding  commercial  items  included  in  S.  1587  in  favor  of  establishing 
identical  but  separate  commercial  item  chapters  for  Titles  10  (Defense)  and  41  (Civilian) 
which  incorporate  pricing  provisions  for  commercial  items  and  components.  The  Section 
also  understands  that  the  Administration's  proposal  includes  a  new  exemption  from  TINA 
for  commercial  items  or  components  where  the  price  has  been  determined  fair  and 
reasonable  under  the  proposed  new  commercial  item  pricing  provisions.  This  approach  is 
preferable  since  it  involves  an  exemption  from  TINA  rather  than  amendments  to  TINA 
and  would  incorporate  the  governing  pricing  provisions  in  the  commercial  item  chapters 
of  Titles  10  and  41. 

We  also  understand  that  the  Administration's  proposed  pricing  provision  for 
commercial  items  contains  a  presumption  of  price  reasonableness  for  procurements  based 
on  adequate  price  competition  and  for  procurements  where  the  price  agreed  on  is  based 
on  items  sold  in  "sufficient  quantities  to  the  general  public  to  establish  a  market  price." 
The  Section  generally  concurs  in  the  Administration's  proposed  provision.  However,  the 
Section  does  not  believe  that  the  Administration's  proposed  use  of  "sufficient"  in  lieu  of 
"substantial"  in  the  market  price  exemption  is  of  much  benefit,  as  explained  above,  since 
it  does  not  eliminate  issues  related  to  the  percentage  of  Government  sales. 

The  Section  recommends  that,  if  these  commercial  item  TINA  provisions  of 
S.  1587  are  retained,  they  be  amended.   The  Section  recommends  that  the  proposed 
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provisions  in  (d)(2)(A)  of  Sections  1204  and  1251  be  expanded  to  include  information  on 
the  prices  charged  by  other  offerors,  contractors  or  subcontractors  for  the  same  or  similar 
products  in  the  commercial  marketplace.  Information  supporting  the  reasonableness  of 
the  price  charged  for  a  commercial  item  by  a  particular  .offeror,  contractor  or 
subcontractor  should  not  be  limited  only  to  information  on  the  prices  charged  by  that 
particular  vendor  in  the  commercial  marketplace.  This  expansion  could  be  achieved 
simply  by  deleting  the  phrase  "by  such  offeror,  contractor,  or  subcontractor"  from  the 
proposed  provision. 

The  Section  understands  that  the  Administration's  proposed  pricing  provision  for 
commercial  items  permits  offerors  to  furnish  documentation  to  demonstrate  the  market 
price  of  an  item  or  to  otherwise  demonstrate  that  the  price  is  fair  and  reasonable.  We 
believe  that  this  provision  is  preferable  to  the  approach  in  S.  1587  since  it  appears  to 
permit  documentation  on  prices  charged  in  the  commercial  marketplace  by  the  offeror  as 
well  by  others. 

Section  1204  and  Subsections  (d)(3)(A)  and  (d)(4)(A)  and  (B)  of  section  1251  also 
create  a  new  price  reduction  provision  for  "materially  inaccurate  or  misleading 
information"  and  permit  post-award  audits  up  to  3  years  after  the  contract  action  in 
commercial  acquisitions.  The  Section  strongly  opposes  both  of  these  proposed  provisions 
as  a  step  backward  for  acquisitions  of  commercial  items.  The  Section  has  previously 
taken  the  position,  in  responding  to  the  Section  800  Panel,  that  retroactive  price 
adjustments  are  wholly  inappropriate  in  commercial  item  acquisitions  and  are  wholly 
inconsistent  with  the  commercial  marketplace.  Moreover,  liability  under  TINA  should  be 
expressly  dependent  on  the  submission  of  cost  or  pricing  data  and  a  certificate  of  current 
cost  or  pricing  data.  In  acquisitions  in  which  TINA  does  not  apply,  contractors  who  do 
not  submit  cost  or  pricing  data  should  be  afforded  some  certainty  regarding  their  liability 
in  contracting  with  the  Government.  The  provision  proposed  in  S.  1587  is  even  more 
troublesome  in  light  of  the  insertion  of  the  new  standard  "materially  inaccurate  or 
misleading."  This  new  standard  appears  to  impose  liability  even  where  the  alleged 
inaccurate  or  misleading  statement  is  not  knowing  or  intentional  and  even  where  the 
Government  would  not  have  sought  a  lower  price  had  the  allegedly  inaccurate  or 
misleading  statement  not  been  made.  In  addition,  most  commercial  contractors  simply 
lack  the  data  bases  necessary  to  comply  with  this  provision,  which  could  be  read  to 
require  them  to  track  all  of  their  market  prices  and  transactions  for  the  same  or  similar 
products  -  regardless  of  whether  the  terms,  conditions  and  quantities  of  sale  were  similar 
to  Governmental  purchases. 

Further,  the  Section  recommends  that  the  reference  to  subcontractors  in  these 
provisions  be  deleted  as  unnecessary  and  confusing,  since  it  implies  some  sort  of  privity 
between  the  Government  and  the  subcontractor.  Finally,  the  Section  recommends  that 
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S.  1587  be  amended  to  make  clear  that  any  audit  conducted  in  connection  with  a 
commercial  item  acquisition  should  be  restricted  to  pre-award  verification  of  the 
information  submitted  by  the  offeror.  Post  award  audit  is  a  governmental  intrusion  that  is 
unacceptable  to  most  commercial  companies,  and  its  imposition  would  continue  to 
discourage  commercial  companies  from  entering  the  federal  marketplace. 

The  Section  understands  that  the  Administration's  proposed  commercial  item 
pricing  provision  also  contains  a  retroactive  price  reduction  provision  based  on  a 
"knowing  or  negligent"  submission  of  "materially  inaccurate  or  misleading 
documentation"  and  proposes  a  1-year  period  for  post-award  audits.  While  the 
Administration's  proposal  is  less  egregious  than  that  included  in  S.  1587,  the  Section  also 
opposes  the  Administration's  version  as  inconsistent  with  the  commercial  marketplace 
and  inappropriate  for  commercial  item  acquisitions.  We  note  further  that  existing 
statutory  coverage  of  civil  and  criminal  fraud  already  provides  the  Government  with 
adequate  remedies  for  "knowing  or  negligent"  submissions. 

Sections  1204  and  1251  of  S.  1587,  at  (d)(3)(B),  also  propose  to  authorize  the 
heads  of  agencies  to  negotiate  "any  contract  clause  that  provides  additional  price 
adjustment  authority  for  the  protection  of  the  Government's  interests  in  specific  types  of 
contracts,  including  multiple  ordering  agreements."  The  Section  strongly  opposes  this 
proposed  provision.  In  addition  to  the  reasons  set  forth  above  as  to  why  there  should  be 
no  post-award  price  adjustment  clauses  utilized  in  commercial  item  acquisitions,  this 
proposed  provision  should  be  deleted  for  the  additional  reason  that  it  inappropriately 
promotes  the  use  of  nonstandard  clauses  in  commercial  item  acquisitions  —  which  is 
clearly  at  odds  with  Section  8003  of  S.  1587  which  requires  issuance  of  uniform  contract 
clauses  for  commercial  item  contracts.  This  proposed  provision  appears  to  permit 
contracting  agencies  to  negotiate  contract-by-contract  price  adjustment  mechanisms.  The 
resulting  multiplicity  of  such  clauses  will  only  add  to  the  already  significant  barriers 
facing  commercial  item  acquisitions.  If  there  is  to  be  any  such  price  adjustment  clause, 
and  the  Section  believes  there  should  not,  then  the  clause  should  at  least  be  made  standard 
and  be  included  in  the  procurement  regulations  as  part  of  the  uniform  clauses  required  by 
Section  8003  ofS.  1587. 

Section  1206  and  Subsection  (h)  of  Section  12S1  -  Required  Regulations 

Section  1206  and  subsection  (h)  of  Section  1251  of  S.  1587  requires  issuance  of 
regulations  identifying  the  type  of  procurement  for  which  contracting  officers  should 
consider  requiring  certified  cost  or  pricing  data  and  specifying  the  types  of  information 
offerors  must  submit  for  purposes  of  price  analysis  in  procurements  of  $500,000  or  less, 
to  include  at  a  minimum  "appropriate  information  on  the  prices  at  which  such  offeror  has 
previously  sold  the  same  or  similar  products  "    These  proposed  provisions  appear 
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unnecessary.  These  provisions  should  be  revised  to  simply  direct  issuance  of  appropriate 
implementing  regulations. 

Section  1207  and  Subsection  (dXIXB)  of  Section  1251  -  Consistency  of  Time 
References 

Finally,  Section  1207  and  Subsection  (d)(1)(B)  of  Section  1251  of  S.  1587  make  it 
clear  that  the  operative  date  for  certification  of  cost  or  pricing  data  may  be  a  cut-off  date 
other  than  the  date  of  agreement  on  price  if  the  parties  have  so  agreed.  This  achieves 
consistency  within  the  price  reduction  paragraph. 

Subtitle  C  —  Research  and  Development 

Sections  1301-1303  -  Delegation.  Research  Projects  and  Coordination 

S.  1587  would  consolidate  DoD  authority  under  10  U.S.C.  §  2358  to: 

a)  enter  into  all  research  projects,  including  "advanced  research" 
projects,  and 

b)  to  use  a  variety  of  legal  instruments  for  funding  research  projects, 
including  not  only  contracts  and  grants,  but  also  cooperative 
agreements  and  other  transactions  that  were  previously  reserved  for 
"advanced  research"  under  10  U.S.C.  §  2371. 

The  bill  would  also  consolidate  certain  provisions  under  existing  law  and  change  some 
terminology  regarding  "research". 

The  Section  understands  that  the  Administration  would  retain  at  10  U.S.C. 
§  2371(a)  the  separate  authority  for  the  Secretary  of  Defense,  through  the  Advanced 
Research  Projects  Agency  (ARPA),  and  the  Secretary  of  each  military  department,  to 
carry  out  "advanced  research  projects"  using  "cooperative  agreements  and  other 
transactions."  This  is  the  only  apparent  existing  DoD  authority  for  "advanced  research 
projects,"  and  the  only  authorized  use  of  cooperative  agreements  or  other  transactions  for 
any  research  projects.  The  Administration  proposes  to: 

a)  amend  10  U.S.C.  §  2371  to  give  the  same  authority  to  "other  defense 
research  and  development  agencies,"  which  would  include  the 
Ballistic  Missile  Defense  Organization  and  the  Defense  Nuclear 
Agency,  and 
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b)  to  provide  the  same  authority  -  using  virtually  the  same  wording  as 
in  10  U.S.C.  §2371,  except  for  some  Congressional  reporting 
requirements  ~  to  civilian  agencies  by  codifying  a  new  section  of  the 
Federal  Property  and  Administrative  Services  Act,  at  41  U.S.C 
§  254c. 

Under  S.  1587  and  the  Administration  version,  for  both  civilian  and  defense  agencies,  the 
"cooperative  agreements  and  other  transactions"  may  be  used  only  when  standard 
contracts  or  grants  are  not  feasible  or  appropriate  (such  as,  for  procurement  contracts, 
where  goods  and  services  are  being  purchased  for  the  benefit  of  the  federal  Government). 

In  addition  to  authorizing  the  use  of  cooperative  agreements  and  other  transactions 
for  advanced  research  projects,  the  proposed  changes  by  the  Administration  would 
authorize  the  civilian  and  defense  agencies  to: 

a.  require  private  funding  in  support  of  the  advanced  research  project. 
The  funding  would  be  placed  in  a  special  U.S.  Treasury  account,  and 

b.  permit,  in  support  of  a  research  project,  a  Federally  Funded  Research 
and  Development  Center  (FFRDC)  to  enter  into  cooperative  research 
and  development  agreements  (CRADA's)  as  authorized  in  the 
Stevenson- Wydler  Act  of  1980  (15  U.S.C.  §  3710a). 

The  Administration  version  would  repeal  10  U.S.C.  §  2356,  which  specifies  the  authority 
of  the  Secretary  of  a  military  department  to  delegate  R&D  contract  authority  to  specific 
officials.  The  apparent  intent  of  this  change  is  to  permit  broad  discretion  in  the 
Secretaries  to  delegate  such  authority. 

Subtitle  C,  "Research  and  Development,"  of  S.  1587,  and  the  proposed 
Administration  changes,  would  accomplish  similar  goals  of  expanding  DoD  authority  to 
use  cooperative  agreements  and  "other  transactions"  for  research  and  development 
projects.  The  Senate  bill  and  Administration  changes  each  have  laudable  benefits.  The 
benefit  of  S.  1587  is  that  it  would  expand  the  cooperative  agreement/transactions 
authority  to  all  types  of  DoD  research  projects  ("basic,  advanced  and  applied  research  and 
development"),  instead  of  just  "applied  research"  as  under  current  law  (10  U.S.C.  §  2371). 
The  benefit  of  the  Administration's  version  is  that  the  authority  to  use  "cooperative 
agreements  and  other  transactions,"  as  in  10  U.S.C.  §  2371,  would  be  expanded  to  civilian 
agencies,  though  just  for  "advanced  research"  The  Section  recommends  that  the  benefits 
of  both  of  these  versions  --  that  is,  authorization  of  use  of  cooperative  agreements  and 
other  transactions  for  R&D  projects  at  both  DoD  and  civilian  agencies  -  be  included  in 
the  final  version  of  S.  1 587,  with  the  following  caveats: 
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1 .  Additional  authority,  and  encouragement,  should  be  provided  in  the  future 
to  agencies  regarding  issues  related  to  the  implementation  of  the 
cooperative  agreements  and  other  transactions.  These  issues  are  discussed 
below.  This  is  particularly  appropriate  if  the  research  projects  involve  "dual 
use"  technology  development,  such  as  was  involved  in  ARPA's  Technology 
Reinvestment  Project"  or  the  Advanced  Technology  Program  of  the 
National  Institutes  of  Standards  and  Technology. 

2.  S.  1587  would  remove  specific  reference  to  the  Advanced  Projects 
Research  Agency  ("ARPA")  by  deleting  10  U.S.C.  §  2371(a).  S.  1587 
should  specifically  include  ARPA  in  the  list  of  DoD  agencies  authorized  to 
use  the  expanded  authority,  or  at  a  minimum  the  legislative  history  should 
note  that  this  change  should  in  no  way  affect  the  programs  or  authority  of 
ARPA,  which  is  recognized  as  a  highly  effective  and  innovative  agency  in 
the  use  of  cooperative  agreements  and  other  transactions  for  advanced 
research. 

3.  Under  Section  1302,  "Research  Projects,"  of  S.  1587,  the  proposed  10 
U.S.C.  §  2368(b)(1)  includes  a  statement  of  parties  with  whom  the 
Secretaries  may  enter  agreements  and  other  transactions.  This  statement 
should  be  more  expansive,  e.g.,  using  the  language  at  10  U.S.C.  §  2371(a). 

Most  of  the  proposed  provisions  of  this  section  of  S.  1587,  and  the  proposed 
Administration  changes,  may  have  limited  impact  ~  "cooperative  agreements  and  other 
transactions"  will  be  used  only  when  contracts  and  grants  are  inappropriate,  and  the 
statutory  authority  for  "cooperative  agreements"  is  already  available  under  other  statutes 
to  virtually  all  of  the  agencies  that  would  be  affected  by  this  section  of  S.  1587. 

However,  by  combining  aspects  of  both  S.  1587  and  the  changes  proposed  by  the 
Administration,  a)  DoD  agencies  would  be  permitted  to  use  cooperative  agreements  and 
other  transactions  for  a  wider  variety  of  research  agreements,  and  b)  civilian  agencies, 
only  a  few  of  which  are  authorized  to  enter  "other  transactions,"  will  be  able  to  use  this 
new  authority.  This  authority  has  been  used  effectively  by  ARPA  for  collaborative 
applied  R&D  efforts  for  developing  advanced  military  technologies,  "dual  use" 
technologies,  and  commercialization  of  Government  technologies.  When  used,  this 
"other  transactions"  authority  can  be  particularly  effective  because  there  can  be  more 
flexibility  in  negotiating  the  agreement  between  the  parties;  i.e.,  the  sometimes 
burdensome  Government  patent  laws  are  inapplicable,  allowing  greater  flexibility  in 
negotiating  patent  and  invention  clauses. 
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The  fact  that  there  is  authority  to  use  such  "other  transactions"  will  not  necessarily 
result  in  usage  by  DoD  and  civilian  agencies  that  are  unfamiliar  with  the  potential 
benefits.  In  addition,  the  above  authority  does  not  address  certain  issues  that  arise  in  the 
collaborative  R&D  initiatives  authorized  by  this  section  -  particularly  those  involving 
development  of  "dual  use"  technologies  and  partly  funded  or  supported  by  the  private 
party  to  the  agreement  ~  whether  they  be  entered  into  under  "cooperative  agreements"  or 
other  transactions."  These  include  provision  of  "in-kind"  Government  support  (use  of 
Government  facilities,  services,  patents  and  know-how)  in  addition  to  Government 
funding;  protection  of  "proprietary  information"  developed  in  agency  laboratories  in 
support  of  a  collaborative  advanced  R&D  effort  that  is  partly  funded  by  the  private  party; 
general  requirements  for  competition,  allowability  of  IR&D  and  B&P  costs;  the 
appropriate  use  of  simplified  cost  accounting  standards  and  cost  principles  Some  of 
these  issues  are  addressed  in  legislation  establishing  the  National  Institute  of  Standards 
and  Technology's  "Advanced  Technology  Program"  -  see  the  Technology 
Competitiveness  Act,  P.L.  100-418,  Section  5131(a),  codified  at  15  U.S.C  §  278n  -  and 
legislation  establishing  ARPA's  Technology  Reinvestment  Project  (TRP). 

Thus,  we  recommend  that  additional  legislative  guidance  —  such  as  that  provided 
for  NIST's  "Advanced  Technology  Program"  and  ARPA's  TRP  —  be  provided  in  future 
legislation,  particularly  for  civilian  agencies  that  will  be  using  this  new  authority. 

Subtitle  D  —  Procurement  Protests 

Sections  1401-1403  -  GAP  Protests 

I.      CO  To  Withhold  Performance 

Section  1401  attempts  to  avoid  contract  performance  stops  and  starts  in  dealing 
with  protest  suspensions.  This  provision  prohibits  contractors  from  beginning 
performance  in  the  first  ten  days  after  contract  award,  unless  otherwise  authorized  by  the 
contracting  officer.  This  gives  the  contracting  officer  the  ability  to  hold  up  performance 
if  he  believes  a  protest  is  likely,  and  may  be  helpful  in  avoiding  incurrence  of  unnecessary 
costs.  This  section  also  affects  the  suspension  period  in  GAG  protests.  Hie  period  for 
suspension  is  described  as  the  date  that  is  "10  days  after  contract  award"  or  seven  (7)  days 
after  the  debriefing  date.  We  again  point  out  that,  for  reasons  stated  above,  the  time  for 
debriefings  and  suspension  should  be  counted  from  when  the  unsuccessful  offeror 
receives  notice  of  award. 
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2.  Computation  of  Time 

Section  1402  changes  the  computation  of  days  with  respect  to  processing  and 
deciding  GAO  bid  protests.  Instead  of  the  mix  of  calendar  and  business  days  currently 
used  in  the  process  (calendar  days  for  determining  suspension  and  the  express  option),  the 
Bill  would  change  all  references  to  calendar  days,  as  recommended  by  the  800  Panel. 
The  800  Panel  was  concerned  that  the  timing  issues  at  the  GAO  (as  well  as  the  GSBCA) 
were  not  sufficiently  transparent  to  companies  and  individuals  outside  Washington  who 
are  not  regularly  before  the  GAO.  In  general,  it  is  the  Section's  view  that,  while  this  is 
not  a  major  matter,  the  current  system  is  well  understood  and  the  changed  computation  by 
calendar  days  will  only  create  additional  confusion.  The  one  change  that  is  helpful  would 
extend  the  time  for  a  decision  under  the  express  option  to  65  (calendar)  days  instead  of  45 
(calendar)  days  as  in  the  current  statute.  We  support  this  change  and  believe  it  may  lead 
to  more  use  of  the  express  option. 

3.  Award  of  Costs 

Section  1402(b)  attempts  again  to  correct  the  perceived  constitutional  issue  with 
respect  to  the  Comptroller  General's  ability  to  direct  payment  of  protest  and  bid  and 
proposal  costs.  This  provision,  which  is  similar  to  the  language  contained  in  H.R.  3161, 
changes  the  Comptroller  General's  authority  from  the  ability  to  mandate  payment  to  the 
ability  to  recommend  payment  in  protest  cases.  As  in  H.R.  3161,  additional  provisions 
for  Congressional  oversight  of  uncooperative  agencies  are  provided.  The  Section  of 
Public  Contract  Law  supports  this  change. 

We  understand  that  the  Administration  would  delete  the  requirement  that  a  failure 
by  the  agency  to  follow  the  Comptroller  General's  recommendation  be  reported  within  60 
days,  and  would  also  change  the  requirement  that  an  agency  either  pay  or  report  —  leaving 
this  issue  to  future  regulations.  The  Section  opposes  these  Administration  changes. 

4.  Specific  Legislative  Direction 

Section  1403  authorizes  the  Comptroller  General  to  issue  regulations  concerning 
the  calculation  of  time  and  concerning  electronic  filings  and  disseminations.  S.  1587  also 
contains  similar  provisions  (Section  1438)  for  the  GSBCA.  In  both  cases,  S.  1587 
provides  that  the  GAO  or  the  GSBCA  must  adopt  rules  that  will  contain  certain  specific 
provisions  for  computing  time  periods  and  specific  provisions  allowing  electronic  filings. 
The  provisions  of  S.  1587  reflect  comments  previously  made  by  the  Section  to  the 
GSBCA  concerning  its  rules  revision.  However,  the  Section  believes  that  matters  of  this 
level  of  detail  in  administration  of  the  protest  process  should  be  left  to  the  individual 
forum,  rather  than  being  addressed  in  legislative  language. 
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5. 


Section  1439  of  S.  1587  changes  the  definition  of  "protest"  for  the  GSBCA  to 
include  a  written  objection  to  cancellation  of  a  solicitation  and  termination  or  cancellation 
of  award,  where  such  cancellation  or  termination  is  based  on  improprieties  in  the 
procurement  process.  We  believe  the  definition  of  "protest"  should  be  consistent  for  all 
forums  and  recommend  that  this  same  definition  be  used  for  protests  at  the  GAO  (and  in 
the  courts  as  discussed  below). 

Sections  1402(e>  and  1435  -  Limitation  of  Protest  Costs  and  Expert  Costs  to  EAJA 
Levels 

For  both  the  GAO  and  the  GSBCA,  S.  1587  provides  that  certain  costs  incurred  by 
attorneys  and  expert  witnesses  may  be  paid  (as  recommended  by  GAO  or  directed  by  the 
GSBCA).  Initially,  this  provision  addresses  the  problem  created  by  the  Sterling  Federal 
case  (currently  on  appeal  to  the  Federal  Circuit)  wherein  the  GSBCA  concluded  that  the 
statute  was  insufficiently  clear  to  permit  payment  of  expert  costs. 

However,  these  provisions  go  on  to  change  the  fundamental  private  attorney 
general  concept  that  is  contained  in  the  CICA  provisions  initially  authorizing  protests  in 
both  forums. 

Sections  1402(c)  and  1435  would  limit  payment  of  attorneys  fees  and  witness  fees 
to  the  levels  established  in  the  Equal  Access  to  Justice  Act.  The  limitation  on  fees  is 
inconsistent  with  the  underlying  basis  for  the  protest  provisions  and  is  inappropriate, 
Congress,  in  creating  the  GSBCA  jurisdiction  and  formally  authorizing  protest 
jurisdiction  of  the  GAO,  explicitly  recognized  the  private  attorney  general  function 
performed  by  creating  an  incentive  for  private  parties  to  expose  Government  procurement 
practices  that  violated  statute  or  regulation.  Rather  than  create  an  entire  new  army  of 
auditors  to  monitor  the  contract  formation  process,  it  was  the  Congressional  judgment 
that  bidders  and  offerors  were  in  the  best  position  to  bring  to  the  attention  of  the 
respective  forums  unacceptable  procurement  practices,  To  provide  an  incentive  for 
private  companies  to  undertake  the  challenge  to  impermissible  practices,  Congress 
specifically  provided  that  a  successful  protester  could  recover  the  costs  of  bringing  and 
pursuing  the  protest,  including  attorneys  fees  and  expert  witness  fees  without  limitation. 
The  purposes  of  the  statutory  provisions  regarding  reimbursement  of  costs  in  the  EAJA 
are  entirely  different.  The  EAJA  was  designed  to  protect  private  rights  —  the  interests  of 
persons  who  have  unreasonably  been  forced  into  litigation  by  the  Government.  The 
private  attorney  general  provisions  of  the  protest  statutes  are  designed  to  protect  public 
rights,  Le^,  the  interest  of  all  citizens  in  a  Government  procurement  system  that  is  fair  and 
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equitable.  This  objective  will  not  be  achieved  by  limiting  fee  recoveries  to  EAJA 
amounts. 

The  current  EAJA  rates  are  limited  to  $75  per  hour  unless  an  agency  has 
determined  by  regulation  that  fees  be  adjusted,  which  most  have  not.  This  rate  is  grossly 
inadequate  in  most  fields  of  law,  and  is  particularly  so  in  many  areas  of  procurement 
which  involve  sophisticated  and  highly  technical  issues  (especially  ADP  protests  at  the 
GSBCA).  The  effect  of  the  limitation  will  be  to  discourage  companies,  particularly  small 
companies,  from  pursuing  protests  against  improper  procurement  practices.  This 
undermines  the  entire  purpose  of  the  fee  shifting  provisions,  which  is  to  remove  costs  as 
an  impediment.  The  Section  recommends  that  this  limitation  be  dropped  in  favor  of  the 
current  statutory  scheme. 

Sections  1421-1422. 1437  -  Protests  in  the  Federal  Courts 

Sections  1421,  1422,  and  1437  of  S.  1587  would  implement  the  recommendations 
of  the  Section  800  Advisory  Panel  and  the  National  Performance  Review  that  all  judicial 
protest  remedies  be  consolidated  in  the  United  States  Court  of  Federal  Claims.  The 
jurisdiction  that  the  district  courts  have  exercised  in  disappointed  bidder  cases  since 
Scanwell  Laboratories.  Inc.  v.  Schaffer.  424  F.2d  859  (D.C.  Cir.  1970),  would  be 
eliminated.  The  Section  of  Public  Contract  Law  previously  objected  to  this  proposal  in 
its  December  1992  comments  on  the  preliminary  Section  800  Advisory  Panel 
recommendations. 

As  originally  introduced,  section  1422  of  S.  1587  would  give  the  Court  of  Federal 
Claims  "exclusive  jurisdiction"  in  actions  by  an  "interested  party"  objecting  to  a 
solicitation  or  contract  award.  In  describing  this  jurisdiction,  S.  1587  adopts  the  same 
language  currently  used  in  the  Competition  in  Contracting  Act  (CICA)  to  define  a 
"protest"  before  the  GAO  or  GSBCA.17  This  jurisdiction  is  expressly  granted  for  both 
pre-  and  post-award  protests.  Section  1422  also  empowers  the  court  to  "award  any  relief 
that  the  court  considers  proper,  including  declaratory  and  injunctive  relief."  The  court  is 
also  to  give  due  regard  to  national  defense  interests  and  the  need  to  expedite  protest 
proceedings.    Unlike  the  CICA  protest  provisions  applicable  to  both  the  GAO  and 


l7  S.  1587  states:  "The  United  States  Court  of  Federal  Claims  has  exclusive 
jurisdiction  to  render  judgment  on  an  action  by  an  interested  party  objecting  to  a 
solicitation  by  a  Federal  agency  for  bids  or  proposals  for  a  proposed  contract  or  to  a 
proposed  award  or  the  award  of  the  contract."  S.  1587,  103d  Congress,  1st  Sess. 
§  1422(a)(1993).  Although  other  provisions  of  S.  1587  would  amend  the  CICA  definition 
of  a  protest  to  include  cancellation  of  a  solicitation  or  termination  of  a  contract,  this 
expanded  definition  is  not  used  in  Section  1422(a). 
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GSBCA,  S.  1587  does  not  define  "interested  party,"  and  does  not  afford  a  prevailing 
protester  a  right  to  recover  attorneys'  fees  or  costs. 

The  Section  continues  to  oppose  the  proposed  consolidation  of  judicial  remedies  in 
the  Court  of  Federal  Claims.  We  would  instead  clarify  the  concurrent  jurisdiction  of  the 
courts  in  this  area  to  eliminate  continuing  uncertainty  in  the  law  and  insure  that  both  the 
district  courts  and  the  Court  of  Federal  Claims  are  permitted  to  exercise  both  pre-  and 
post-award  jurisdiction  effectively  in  protest  cases.  This  position  is  consistent  with  an 
August  1984  resolution  of  the  ABA  House  of  Delegates.  That  resolution  states  that  the 
ABA  should  urge  Congress  to  enact  legislation  which  would: 

Clarify  the  jurisdiction  of  the  United  States  Claims  Court 
conferred  by  28  U.S.C  §  1491(a)(3)  to  .  .  .  establish  that  the 
jurisdiction  of  the  Claims  Court  and  the  district  courts  in  [bid 
protest]  cases  be  concurrent  and  coextensive. 

Resolution  106,  Section  1,  ABA  House  of  Delegates 

While  we  oppose  S.  1587's  proposed  consolidation  of  judicial  remedies  in  the 
Court  of  Federal  Claims,  we  believe  that  certain  aspects  of  the  proposed  legislative 
language  describing  the  scope  and  nature  of  the  court's  protest  authority  should 
nevertheless  be  clarified  and  made  more  consistent  with  current  and  proposed  CICA 
provisions  governing  GAO  and  GSBCA  protests. 

A.      The  Jurisdiction  of  the  District  Courts  Should  Be 

Preserved  and  Clarified  

The  Court  of  Federal  Claims  (previously  known  as  the  United  States  Claims 
Court)  obtained  its  current  authority  to  grant  declaratory  and  injunctive  relief  in  certain 
protest  cases  through  the  Federal  Courts  Improvement  Act  of  1982  (FCIA),  Pub.  L.  No. 
97-164,  96  Stat.  25.  Prior  to  that  time,  the  pre-FCIA  Court  of  Claims  had  decided  bid 
protest-type  cases  only  in  limited  circumstances.  Those  cases  involved  requests  for 
monetary  relief,  such  as  bid  preparation  costs,  under  a  theory  of  an  implied  contract  to 
consider  bids  and  offers  fairly.  Such  claims  were  viewed  as  part  of  the  court's  Tucker  Act 
jurisdiction  over  contract  claims  against  the  United  States.  Consistent  with  this 
background,  the  FCIA  used  the  following  language  to  confer  the  new  authority  to  grant 
declaratory  and  injunctive  relief  in  protest  cases: 

To  afford  complete  relief  on  any  contract  claim 
brought  before  the  contract  is  awarded,  the  court  shall  have 
exclusive  jurisdiction  to  grant  declaratory  judgments  and  such 
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equitable  and  extraordinary  relief  as  it  deems  proper, 
including  but  not  limited  to  injunctive  relief.  In  exercising 
this  jurisdiction,  the  court  shall  give  due  regard  to  the  interests 
of  national  defense  and  national  security. 

28  U.S.C.  §  1491(a)(3)  (emphasis  added).  The  emphasized  portions  of  this  language 
presented  three  major  difficulties. 

First,  the  court's  new  authority  was  limited  to  pie-award  cases,  a  seemingly 
nonsensical  distinction  that  required  a  race  to  the  courthouse  in  order  to  perfect  a  protest 

in  the  Court  of  Federal  Claims. 

Second,  the  use  of  the  phrase  "contract  claim"  prompted  the  Federal  Circuit  and 
the  Court  of  Federal  Claims  to  impose  a  number  of  significant  constraints  on  the  protest 
authority  of  the  court.  Foremost  among  these  was  that  the  court's  authority  was  still 
limited  to  assessing  claims  related  to  the  implied  contract  to  consider  bids  fairly  (the  only 
contract  that  could  exist  before  the  express  contract  is  awarded).  United  States  v.  John  C. 
Grimberg  Co..  702  F.2d  1362,  1367-68  (Fed.  Cir.  1983).  This,  in  turn,  produced 
questions  about  whether  the  court  could  consider  cases  alleging:  (1)  statutory  or 
regulatory  violations  unrelated  to  the  implied  contract;  (2)  violations  of  law  that  affected 
all  offerors  equally;  and  (3)  solicitation  defects.  The  contract  claims  language  also 
prompted  the  court  to  question  its  authority'  to  entertain  claims  by  claimants  who  were  not 
actually  bidders  or  offerors.  Thus,  for  example,  objections  to  the  terms  of  a  solicitation, 
the  failure  to  issue  a  solicitation,  or  the  cancellation  of  a  solicitation  -  all  of  which  are 
routinely  considered  in  protests  brought  before  the  GAO  and  GSBCA  -  generally  have 
not  been  entertained  by  the  Court  of  Federal  Claims. 

Third,  the  reference  to  "exclusive  jurisdiction,"  apparently  used  by  Congress  to 
make  clear  that  the  court's  protest  jurisdiction  was  exclusive  vis-a-vis  the  boards  of 
contract  appeals,  was  interpreted  by  some  district  and  circuit  courts  as  divesting  the 
district  courts  of  their  longstanding  authority'  to  entertain  pre-award  cases.27 

It  is  against  this  background  that  the  Section  800  Advisory  Panel  and  the  NPR 
have  recommended  the  elimination  of  all  district  court  jurisdiction  in  protest  cases  and  the 


27  Three  years  ago,  the  Section  comprehensively  assessed  the  state  of  current  judicial 
protest  remedies  in  the  Court  of  Federal  Claims  and  the  United  States  district  courts.  The 
Section  concluded  that  the  most  pressing  need  was  for  an  amendment  that  would  simply 
strike  the  word  "exclusive."  The  Section  also  would  insert  a  new  sentence  that  would 
indicate  that  the  grant  of  protest  authority  to  the  court  did  not  affect  the  jurisdictions  of 
the  boards. 
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consolidation  of  judicial  remedies  for  both  pre-  and  post-award  cases  in  the  Court  of 
Federal  Claims.  In  support  of  the  need  for  a  consolidation  of  remedies,  the  Panel  cited 
the  obvious  waste  of  resources  in  adjudicating  jurisdictional  issues  and  the  need  for 
uniform  precedent  and  practice.  Report  of  the  Acquisition  Law  Advisory  Panel  to  the 
United  States  Congress  J  1.5.0.9.  With  regard  to  which  of  the  two  forums  should  receive 
the  consolidated  jurisdiction,  the  Panel  cited  ten  reasons  for  selecting  the  Court  of  Federal 
Claims.  Id-  H  1.5.8.4.  The  principal  reasons  appear  to  be  the  need  for  greater  uniformity 
in  decisions  (which  the  Panel  believes  cannot  be  achieved  in  the  nationally  dispersed 
district  and  circuit  courts),  the  greater  expertise  of  the  Court  of  Federal  Claims  in 
Government  contract  matters,  the  potential  for  continuing  jurisdictional  problems  if 
remedies  were  consolidated  in  the  district  courts,  and  the  "nation-wide  jurisdiction"  of  the 
Court  of  Federal  Claims. 

The  Section  believes  that  the  district  courts  play  an  important  role  in  the  current 
system  of  protest  remedies  and  that  most  of  the  cited  justifications  for  consolidating 
judicial  remedies  in  the  Court  of  Federal  Claims  are  insubstantial  or,  in  some  cases, 
largely  irrelevant.  There  are  two  principal  grounds  for  our  view.3/ 

First,  in  the  twenty  or  so  years  since  the  U.S.  Court  of  Appeals  for  the  D.C.  Circuit 
recognized  the  right  of  "disappointed  bidders"  to  seek  judicial  review  of  contract  award 
decisions  in  the  federal  district  courts,  those  courts  have  offered  a  convenient  and 
generally  effective  protest  forum  for  contractors  located  throughout  the  country.  These 
contractors  generally  have  had  the  choice  of  filing  their  cases  in  the  District  of  Columbia 
or  the  Eastern  District  of  Virginia  (because  most  federal  agencies  are  headquartered  in  the 
Washington  area)  or  in  the  district  where  they  reside  or  the  federal  agency  in  question 
conducts  its  procurement  activities.  See  generally  28  U.S.C.  §  1391(e).  (Supp.  IV  1992). 
As  a  result,  contractors  can  and  do  file  cases  in  their  local  federal  courts  without  the  need 
to  retain  special  counsel.  Those  contractors  who  do  employ  Washington  counsel  or  who 
wish  to  file  protest  cases  in  a  district  court  that  is  relatively  more  experienced  in  such 
matters  can  file  their  cases  in  Washington  or  Northern  Virginia.  The  availability  of  the 
district  courts  also  provides  litigants  with  an  Article  III  forum  for  the  resolution  of  these 
important  cases. 

Although  the  Court  of  Federal  Claims  (an  Article  I  court)  is  statutorily  authorized 
to  hold  hearings  anywhere  in  the  United  States,  there  are  substantial  impediments  to 
doing  so  in  the  expedited  time  frames  of  protest  cases.  We  are  not  aware  of  any  instance 
in  which  the  court  has  actually  held  a  hearing  outside  of  Washington,  D.C,  in  a  protest 


2'  In  addition,  the  American  Bar  Association  has  adopted  a  standing  policy  against 
specialized  courts  and  in  favor  of  access  to  the  federal  courts  of  general  jurisdiction.  The 
facts  of  the  instant  controversy  confirm  the  wisdom  of  this  general  policy. 
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case.  This  problem  is  particularly  acute  because  most  judicial  protest  cases  are  initiated 
with  a  motion  for  a  temporary  restraining  order  (TRO)  or  a  preliminary  injunction  that 
must  be  heard  and  decided  very  quickly. 

The  district  courts  routinely  conduct  such  hearings  under  Rule  65  of  the  Federal 
Rules  of  Civil  Procedure,  have  well  established  procedures  in  this  area,  and  have 
employed  these  procedures  effectively  in  protest  cases.  Indeed,  the  district  courts  have 
often  disposed  of  protest  cases  on  an  expedited  basis  by  invoking  the  option  provided  in 
Rule  65(a)(2)  to  consolidate  the  preliminary  injunction  hearing  with  a  final  hearing  of  the 
action  on  the  merits.  In  other  cases,  final  disposition  of  the  case  through  the  preliminary 
injunction  proceedings  has  been  achieved  as  a  practical  matter.  In  contrast,  the  Court  of 
Federal  Claims  does  not  routinely  hear  TRO  or  preliminary  injunction  motions  and 
cannot  be  expected  to  conduct  these  hearings  outside  of  Washington,  D.C.,  on  short 
notice. 

Second,  relatively  few  protesters  choose  the  Court  of  Federal  Claims  as  a  protest 
forum.  Although  reliable  statistics  are  not  available,  the  experience  of  practitioners  in  the 
protest  field  (including,  we  believe,  the  United  States  Attorneys  Offices  in  the  District  of 
Columbia  and  the  Eastern  District  of  Virginia)  suggests  that  a  large  number  of  cases 
continue  to  be  filed  in  the  district  courts.4^  By  all  accounts,  the  number  of  cases  filed  in 
the  district  courts  on  an  annual  basis  is  greater  than  the  handful  of  cases  that  are  filed 
annually  in  the  Court  of  Federal  Claims. 

We  recognize  that  a  significant  number  of  protesters  have  been  deterred  from 
filing  cases  in  the  Court  of  Federal  Claims  by  the  considerable  limitations  on  the  scope  of 
the  court's  protest  authority  that  were  either  imposed  by  the  FCIA  or  through  judicial 
interpretation  of  that  Act.  Nonetheless,  the  Court  of  Federal  Claims  has  not  actively 
embraced  its  protest  jurisdiction  or  signaled  to  protesters  that  it  intends  to  offer  an 
effective  protest  remedy.  Nor  has  the  court  developed  any  special  procedures  for  the 
expeditious  resolution  of  protest  cases.  Moreover,  the  United  States  Court  of  Appeals  for 
the  Federal  Circuit  has  issued  a  series  of  decisions  taking  the  most  restrictive  position  as 
to  Court  of  Federal  Claims  jurisdiction. 

The  Section  disagrees  with  the  Section  800  Panel's  proffered  rationale  for  the 
proposed  consolidation.  Many  of  the  Panel's  stated  reasons  relate  to  the  need  for 
uniformity  in  decisions  and  the  Court  of  Federal  Claims'  greater  expertise  in  Government 
contract  matters.  In  the  more  than  twenty  years  that  the  district  courts  have  exercised 
jurisdiction  in  protest  cases,  however,  divergent  decisions  have  never  been  a  significant 


4/  Some  of  these  cases  are  filed  as  an  adjunct  to  GAO  protests,  while  others  are  filed 
independently  of  any  GAO  proceedings.  Sfi£  31  U.S.C.  §  3556  (1988  &  Supp.  IV  1992). 
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problem  (apart  from  the  pre-  and  post-award  jurisdictional  dispute  that  can  be  eliminated 
through  a  simple  legislative  clarification).  Indeed,  most  circuits  and  district  courts  around 
the  country  have  followed  closely  the  lead  of  the  D.C.  Circuit  with  respect  to  the  standard 
and  scope  of  review  in  Scanwell  actions  and  these  courts  have  looked  to  the  same  body  of 
substantive  "protest"  law  that  has  been  developed  over  many  years  by  the  GAO. 

Further,  although  the  judges  of  the  Court  of  Federal  Claims  have  experience  in 
contract  dispute  matters,  protest  cases  are  generally  decided  under  a  body  of  contract 
formation  law  that  involves  different  statutes,  regulations,  and  case  law  than  do  contract 
disputes.  Compare  John  Cibinic,  Jr.  &  Ralph  C.  Nash,  Jr.  Formation  of  Government 
Contracts  (2d  ed.  1986),  with  John  Cibinic,  Jr.  &  Ralph  C.  Nash,  Jr.,  Administration  of 
Government  Contracts  (2d  ed.  1985).  The  district  courts  have  exhibited  no  lack  of  ability 
to  adjudicate  these  contract  formation  issues. 

The  Section  800  Panel  also  cited  the  potential  for  continuing  jurisdictional 
problems  arising  out  of  the  statutory  role  of  the  Court  of  Federal  Claims  as  the  exclusive 
forum  for  monetary  claims  against  the  United  States,  £fi£  28  U.S.C.  1491(a)(l)(1988  & 
Supp.  IV  1992);  5  U.S.C.  §  702  (1988)'.  This  purported  issue  apparently  relates  to  the 
inability  of4he- district  courts  to  grant  monetary  claims  for  bid  and  proposal  costs  and  the 
continuing  authority  of  the  Court  of  Federal  Claims  to  do  so,  even  if  judicial  protest 
remedies  were  otherwise  consolidated  in  the  district  courts.  This  is  not  a  significant  issue. 
Protests  seeking  bid  and  proposal  costs  as  their  principal  object  are  (and  always  have 
been)  rare.  In  the  vast  majority  of  cases,  the  district  courts'  authority  to  afford  declaratory 
and  injunctive  relief  is  all  that  is  needed  to  grant  effective  relief. 

The  other  principal  rationale  advanced  by  the  Section  800  Panel  is  that  the  Court 
of  Federal  Claims  "is  the  only  court  with  national  jurisdiction."  Report^  1.5.8.4,  at  1-263 
to  264.  Although  it  is  unclear  what  the  Panel  means  by  this  reference,  there  have  been  no 
significant  problems  with  respect  to  the  ability  of  protest  plaintiffs  to  choose  a  district 
court  venue  in  which  all  necessary  parties  can  be  brought  before  the  court.  In  cases  in 
which  a  protester  does  not  join  other  offerors  as  parties,  moreover,  those  parties  can 
intervene  in  the  action  under  the  liberal  intervention  procedure  in  Rule  24  of  the  Federal 
Rules  of  Civil  Procedure.  Further,  contrary  to  a  suggestion  in  the  Panel's  report,  a  litigant 
in  the  federal  courts  can  issue  a  discovery  subpoena  for  witnesses  or  document  production 
anywhere  in  the  country  under  the  procedures  in  Rule  45. 

For  these  reasons,  the  Section  recommends  that  the  Congress  maintain  the 
concurrent  jurisdiction  of  the  Court  of  Federal  Claims  and  district  courts  in  protest  cases. 
Contrary  to  the  current  system,  however,  both  the  Court  of  Federal  Claims  and  the  district 
courts  should  have  pre-  and  post-award  jurisdiction.  In  any  event  (i.e.,  even  if  jurisdiction 
is  consolidated  in  the  Court  of  Federal  Claims),  28  U.S.C.  §  1491  should  be  amended  to 
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delineate  more  clearly  the  scope  of  that  court's  protest  authority  and  to  make  that 
authority  more  consistent  with  the  protest  provisions  of  CICA.  Our  recommendations  for 
doing  so  follow. 

B.      Needed  Changes  to  the  Court  of  Federal  Claims  Bid 

Protest  Jurisdiction  

The  Section  recommends  the  following  changes  to  S.  1587  in  order  to  clarify  the 
Court  of  Federal  Claims'  exercise  of  its  protest  jurisdiction  and  to  resolve  certain 
problems  that  have  arisen  over  the  years.  A  proposed  revised  section  1422  may  be  found 
infra  at  pp.  28-29.  The  Section's  comments  below  refer  to  the  specific  subparagraphs  in 
the  proposed  revision  of  section  1422. 

Subparagraph  1:  The  Section  Endorses  Elimination  of  the  Phrase 
"Contract  Claim, "  But  Proposes  to  Include  Language  Covering  an 
Agency's  Failure  to  Issue  Solicitation,  Cancellation  of  Solicitation, 
and  Termination  of  Contract. 

S.  1587  (Section  1422(a)(3))  eliminates  the  phrase  "contract  claim"  from  the  grant 
of  bid  protest  jurisdiction.  This  change  should  avoid  the  unfortunate  jurisdictional 
limitations  arising-out-of  the  {irimherg  line  of  cases,  which  4iave  hindered  the  court  in 
exercising  the  bid  protest  jurisdiction  originally  intended  by  Congress.  If  jurisdiction  no 
longer  rests  on  a  "contract  claim,"  the  court's  bid  protest  jurisdiction  should  extend  over 
all  alleged  deficiencies  in  the  contract  award  process,  as  is  now  the  case  with  federal 
district  courts  exercising  Scanwell  jurisdiction.  The  Section  interprets  S.  1587  to  overrule 
Grimberg.  and  to  make  clear  that  the  court's  bid  protest  jurisdiction  is  not  to  be  construed 
in  line  with  the  Tucker  Act's  separate  grant  of  jurisdiction  over  contract  disputes.  S.  1587 
also  overrules  another  holding  of  Grimberg.  that  a  contractor  may  not  obtain  relief  in  the 
Court  of  Federal  Claims  if  suit  is  brought  after  contract  award.  Under  S.  1587,  the  court's 
bid  protest  jurisdiction  would  extend  to  any  aspect  of  the  procurement  process  up  to  and 
including  the  award  of  the  contract. 

S.  1587  adopts  the  recommendation  of  the  Section  800  Advisory  Panel  to  define 
Court  of  Federal  Claims  protest  jurisdiction  by  using  the  definition  of  "protest"  as 
provided  by  the  Competition  in  Contracting  Act  ("CICA").  For  purposes  of  the  GSBCA 
and  the  GAO,  CICA  defines  a  "protest"  as  an  objection  "by  an  interested  party  to  a 
solicitation  by  a  Federal  agency  for  bids  or  proposals  for  a  proposed  contract ...  or ...  to 
a  proposed  award  or  the  award  of  such  a  contract."  40  U.S.C.  §  759(f)(9)(A)  (1988);  S££ 
also  31  U.S.C.  §  3551(1)  (1988). 
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Elsewhere  in  S.  1587,  however,  the  bill  would  expand  the  definition  of  "protest" 
for  the  GSBCA  but  not  for  the  GAO  or  the  Court  of  Federal  Claims.  S.  1587,  Section 
1439.  That  expansion  would  include  objections  to  cancellations  of  solicitations  or 
cancellations  of  contract  awards  (if  such  cancellation  is  based  on  improprieties 
concerning  the  award  of  the  contract).  The  Section  would  adopt  this  expanded  definition 
for  the  Court  of  Federal  Claims  but  also  would  include  in  the  definition  of  "protest"  an 
objection  to  an  agency's  failure  to  issue  a  solicitation.  The  Section  also  recommends  that 
this  same  addition  to  the  definition  be  used  for  both  the  GAO  and  the  GSBCA. 

As  a  final  matter,  the  Section  also  proposes  to  delete  S.  1587's  suggested  grant  of 
"exclusive"  judicial  jurisdiction  over  bid  protests  to  the  Court  of  Federal  Claims. 

Subparagraph  2:  The  Section  Proposes  to  Permit  the  Court  to  Afford 
"Complete  "  Relief. 

This  provision  was  essentially  adopted  from  the  text  of  the  current  statute  at 
section  1491(a)(3).  In  order  to  underscore  that  the  court  has  the  ability  to  offer  a 
complete  remedy,  the  Section  proposes  to  retain  the  term  "complete"  in  this  section  from 
the  original  statute  at  28  U.S.C.  §  1491(a)(3). 

Subparagraph  3:  The  Section  Proposes  to  Define  "Interested  Party" 
to  Clarify  Who  Has  Standing  to  Bring  Suit. 

The  Section  proposes  to  clarify  who  has  "standing"  to  bring  a  bid  protest  action  in 
the  Court  of  Federal  Claims.  Under  the  current  case  law,  there  have  been  strict 
limitations  placed  on  such  standing.  For  example,  non-bidders  have  been  precluded  from 
challenging  a  defective  solicitation,  because  such  parties  have  no  "implied  contract"  with 
the  Government  to  consider  bids  fairly  and  honestly.  See,  e.g..  Omega  World  Travel.  Inc. 
v,  United  States,  9  CI.  Ct.  623  (1986);  Motorola.  Inc.  v.  United  States.  988  F.2d  1 13  (Fed. 
Cir.  1993). 

S.  1587  may  not  remove  the  uncertainty  as  to  what  test  the  court  will  use  to 
evaluate  whether  a  protester  has  standing  to  bring  suit.  Although  the  bill  states  that  any 
"interested  party"  may  file  a  protest  in  the  Court  of  Federal  Claims,  the  bill  does  not 
attempt  to  define  "interested  party." 

The  Section  800  Advisory  Panel  recommended  that  the  Court  of  Federal  Claims 
adopt  the  definition  of  "interested  party"  used  in  CICA.  For  purposes  of  GAO  and 
GSBCA  bid  protests,  CICA  defines  an  "interested  party"  as  "an  actual  or  prospective 
bidder  or  offeror  whose  direct  economic  interest  would  be  affected  by  the  award  of  the 
contract  or  by  failure  to  award  the  contract."  31  U.S.C.  §  3551;  40  U.S.C.  §  759  (f)(9)(B) 
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(1988).  The  language  suggested  by  the  Section  adopts  the  definition  of  "interested  party" 
used  by  CICA. 

Subparagraph  4:  The  Section  Proposes  to  Clarify  That  an  Interested 
Party  Need  Not  Establish  "Particularized  Harm. "  —         —  -  — 

Under  existing  case  law,  the  court  lacks  jurisdiction  where  a  plaintiff  cannot  allege 
that  an  impropriety  caused  him  greater  harm  than  was  caused  to  other  bidders.  Quality 
Furniture  Rentals.  Tnc.  v.  United  States.  1  CI,  Ct.  136,  140  (19_83.)Jhelheory.holds  that 
such  solicitations  are  "fair,"  because. all  the  bidders  suffer  under  Ihe  samcimpediment  as 
the  plaintiff,  and  therefore  compete  on  an  equal  footing.  Id*  Under  this  analysis,  if  there 
is  no  disproportionate  harm,  the  Government  has  fulfilled  its  implied  contract  to  consider 
all  bids  fairly,  and  consequently  there  is  no  jurisdiction-conferring  "contract  claim."  IjL 

S.  1587's  elimination  of  "contract  claim"  in  the  grant  of  bid  protest  jurisdiction 
may  be  sufficient  to  avoid  the  Quality  Furniture  holding  that  the  protester  must  allege  a 
disproportionate  harm.  In  order  to  make  clear  that  this  restrictive  rule  does  not  apply,  the 
Section  proposes  to  add  the  following  language:  "It  shall  not  be  a  ground  for  dismissal 
that  the  harm  suffered  by  the  protester  is  no  greater  than  the  harm  suffered  by  other 
interested  parties." 


Subparagraph  5:   The  Section  Proposes  to  Permit  the  Recovery  of 
Protest  Costs  Plus  Bid  and  Proposal  Preparation  Costs. 

The  Bill  as  introduced  does  not  afford  a  prevailing  protester  any  right  to  recover 
protest  costs.  The  Section  advocates  adoption  of  the  Section  800  Panel  recommendation 
to  permit  a  protester  to  recover  the  costs  of  filing  and  pursuing  the  protest  (including 
reasonable  attorneys'  fees),  as  well  as  bid  and  proposal  preparation  costs.  Such  recovery 
is  currently  permitted  by  the  CICA  with  respect  to  protests  filed  at  GAO  and  the  GSBCA. 
$££  31  U.S.C.  §  3554(c)(1)  (1988);  40  U.S.C.  §  759(f)(5)(C)  (1988).  In  addition,  S.  1587 
elsewhere  recommends  that  the  current  CICA  provision  for  recovery  of  costs  be  amended 
to  allow  recovery  for  consultant  and  expert  witness  fees.  See  S.  1587,  Sees.  1402(c)(1), 
1435.  We  recommend  that  the  same  change  be  included  for  the  Court  of  Federal  Claims 
recovery  of  cost  provisions. 

Additionally,  the  Section  proposes  to  add  that  a  protester's  ability  to  recover 
protest  and  bid  and  proposal  preparation  costs  is  in  addition  to  the  relief  that  may  be 
obtained  under  other  provisions  of  this  section:  "The  relief  provided  in  this  subsection 
shall  be  in  addition  to  any  other  relief  available  to  the  protester  elsewhere  in  this  section." 
This  addition  will  effectively  overrule  the  Court  of  Federal  Claims'  current  limitation 
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against  recovery  of  both  financial  and  injunctive  relief  in  the  same  action.  £fi£  Grumman 
Data  Systems  Corp.  v.  United  States.  28  F.ed.  CI.  803  (1993). 

Subparagraph  6:  No  Changes  Are  Recommended. 

Subparagraph   7:      This  Section  Does  Not  Recommend  The 
Elimination  of  District  Court  Jurisdiction  Over  Bid  Protests. 

The  Section  recommends  that  the  Court  of  Federal  Claims  have  bid  protest 
jurisdiction  coextensive  with  the  federal  district  courts. 
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American  Bar  Association 
Public  Contract  Law  Section  Proposal 
 For  Statutory  Language  


PROPOSED  CHANGE  TO  S.  1S87.  SEC.  1422 

"BID  PROTESTS.-(l)  THE  UNITED  STATES  COURT  OF  FEDERAL  CLAIMS  HAS 
EXCLUSIVE  JURISDICTION  TO  RENDER  JUDGMENT  ON  AN  ACTION  BY  AN 
INTERESTED  PARTY  OBJECTING  TO: 

(A)     THE  ISSUANCE  QF  OR  THE  FAILURE  TO  ISSUE  A  SOLICITATION  BY  A 
FEDERAL  AGENCY  FOR  BIDS  OR  PROPOSALS  FOR  A  PROPOSED 

CONTRACT; 

m  A  CANCELLATION  OF  SUCH  A  SOLICITATION  OR  OTHER  REQUEST: 
£Q  OR  TO  A  PROPOSED  AWARDER  THE  AWARD  OF  A  CONTRACT;  QR 
(D)     A  TERMINATION  OR  CANCELLATION  OF  AN  AWARD  QF  SUCH  A 

CONTRACT.  IF  THAT  TERMINATION  OR  CANCELLATION  IS  ALLEGED 
TO  BE  BASED  IN  WHOLE  OR  IN  PART  ON  IMPROPRIETIES 
CONCERNING  THE  AWARD  OF  THE  CONTRACT. 

THE  COURT  HAS  JURISDICTION  TO  ENTERTAIN  SUCH  AN  ACTION  WITHOUT 
REGARD  TO  WHETHER  SUIT  IS  INSTITUTED  BEFORE  OR  AFTER  THE  CONTRACT  IS 
AWARDED. 

"(2)  TO  AFFORD  COMPLETE  RELIEF  IN  SUCH  AN  ACTION,  THE  COURT 
MAY  AWARD  ANY  RELIEF  THAT  THE  COURT  CONSIDERS  PROPER,  INCLUDING 
DECLARATORY  AND  INJUNCTIVE  RELIEF. 

"(3)  AN  'INTERESTED  PARTY1  MEANS  AN  ACTUAL  OR  PROSPECTIVE 
BIDDER  QR  OFFEROR  TO  A  CONTRACT  QR  A  PROPOSED  CONTRACT  DESCRIBED 
IN  SUBPARAGRAPH  (1).  WHOSE  DIRECT  ECONOMIC  INTEREST  WOULD  BE 
AFFECTED  BY  THE  AWARD  OF  THE  CONTRACT  OR  BY  FAILURE  TO  AWARD  THE 
CONTRACT. 

"(4)    IT  SHALL  NOT  BE  A  GROUND  FOR  DISMISSAL  THAT  THE  HARM 

SUFFERED  BY  THE  PROTESTER  IS  NO  GREATER  THAN  THE  HARM  SUFFERED  BY 

OTHER  INTERESTED  PARTIES. 

"0)  IF  THE  COURT  DETERMINES  THAT  A  SOLICITATION  QR  ITS 
CANCELLATION.  OR  A  FAILURE  TO  ISSUE  A  SOLICITATION  FOR  BIDS  OR 
PROPOSALS  FOR  A  PROPOSED  CONTRACT.  OR  A  PROPOSED  AWARD  OR  THE 
AWARD  OF  A  CONTRACT.  OR  A  TERMINATION  QR  A  CANCELLATION  QF  SUCH  AN 
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AWARD  OF  A  CONTRACT.  DOES  NOT  COMPLY  WITH  A  STATUTE  OR  REGULATION. 
THE  COURT  MAY  DFCI.ARF  THF.  PROTESTER  TO  BE  ENTITLED  TO  THF  COSTS  OF- 

(A)  FILING      AND     PURSUING  IHE  PROTEST;  INCLUDING 

REASONABLE   ATTORNEYS'   FEES   AND' CONSULTANT  AND 

EXPERT  WITNESS  FEES;  AND 

(B)  BID  AND  PROPOSAL  PREPARATION, 

THE  RELIEF  PROVIDED  IN  THIS  SUBSECTION  SHALL  BE  IN  ADDITION  TO  ANY 
OTHER  RELIEF  AVAILABLE  TO  THE  PROTESTER  ELSEWHERE  IN  THIS  SECTION. 

"(6)  IN  EXERCISING  JURISDICTION  UNDER  THIS  SUBSECTION,  THE  COURT 
SHALL  GIVE  DUE  REGARD  TO  THE  INTERESTS  OF  NATIONAL  DEFENSE  AND 
NATIONAL  SECURITY  AND  THE  NEED  FOR  EXPEDITIOUS  RESOLUTION  OF  THE 
ACTION. 

^9  THE  DISTRICT  COURTS  OF  THE  UNITED  STATES  DO  NOT  HAVE 

JURISDICTION  OF  ANY  ACTION  REFERRED  TO  IN  PARAGRAPH  (1).". 

Sections  1431-1439  -  GSBCA  Protests 

Section  1432  -Review  of  Federal  Agency  Decisions 

Section  1432  of  S.  1587  clarifies  that  the  Board  shall  review  any  decision  by  "a 
federal  agency"  alleged  to  have  violated  statute  or  regulations  or  "the  delegation  of 
procurement  authority."  This  language  substitutes  the  decision  of  a  "federal  agency"  for 
the  current  statutory  language  referring  to  decisions  of  the  contracting  officer  and  clarifies 
that  violation  of  the  conditions  of  a  DPA  constitutes  a  violation  for  purposes  of  the 
statute.  The  intention  of  the  language  is  to  encompass  decisions  which  are  made  by  the 
Government,  but  not  necessarily  made  by  a  contracting  officer.  The  DPA  provision 
clarifies,  in  response  to  the  Federal  Circuit,  that  agencies  also  must  comply  with  the  terms 
of  a  DPA.  The  Section  supports  these  changes. 

Standard  of  Review 

The  Administration  has  proposed  that  Section  1432  of  S,  1587  be  amended  to 
drastically  revise  the  standard  of  review  at  the  GSBCA,  We  oppose  this  change  The 
Section  believes  this  proposed  change  is  based  on  a  misperception  of  the  actual  standard 
of  review  applied  at  the  Board  and  that  such  a  change  is  unnecessary. 
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The  Administration  appears  to  have  based  its  study  of  the  GSBCA's  standard  of 
review  on  a  misunderstanding  of  how  the  standard  is  actually  applied  in  practice.  In  its 
draft  Issue  Papers  the  NPR  concluded  that: 

1)  De  novo  review  allows  GSBCA  to  review  the  entire 
record  anew  without  having  to  defer  to  rationally  based 
agency -decision;  and, 

2)  It  allows  the  GSBCA  to  substitute  its  judgment  for  that  of  the 
contracting  officer. 

Its  underlying  assumptions  regarding  de  novo  review  were  incorrect  and,  accordingly,  its 
recommendation  is  not  justified.  Both  the  GSBCA  and  the  Court  apply  a  deferential 
standard  of  review  to  agency  action  based  on  the  degree  of  discretion  provided  to  a 
procurement  official  by  the  applicable  statute,  regulation  or  mandatory  requirements. 
Both  apply  a  strict  review  to  violations  ,  of  statute,  regulation  or  other  mandatory 
requirements.  In  this  regard,  their  standards  of  review  resemble  each  other  more  than 
they  differ. 

The  Section  800  Panel  initiated  its  study  of  GSBCA  standard  of  review  with  the 
same  assumptions  that  were  relied  on  by  the  Administration's  NPR  team.  The  panel 
initially  intended  to  recommend  that  the  GSBCA  standard  be  changed.  That  panel  tested 
its  assumptions,  however,  and  realized  that  they  were  incorrect  and  thus  a  poor 
foundation  on  which  to  make  a  recommendation.  The  panel  finally  concluded,  as  a  result 
of  its  study,  that  no  change  of  the  GSBCA  standard  was  required. 

The  NPR  failed  to  demonstrate  any  problem  with  the  GSBCA's  standard  of  review 
that  would  be  remedied  by  changing  it  to  "rational  basis."  The  only  consequence  of  such 
a  change  would  be  to  limit  the  extent  of  review  available  at  the  GSBCA,  an  outcome  that 
is  contrary  to  the  Congressional  purpose  behind  the  GSBCA's  protest  jurisdiction. 
Therefore,  it  is  recommended  that  such  a  change  not  be  made. 

Technical  Errors 

S.  1587  contains  some  technical  errors  regarding  protests  that  should  be  addressed. 

a.  Section  1439  changes  the  definition  of  "protest."  Current  law  refers 
to  objections  to  requests  for  "bids  or  proposals"  and  this  language  has  not  been  the  subject 
of  uncertainty  or  controversy.  However,  the  bill,  in  defining  "protests,"  simply  refers  to 
objections  to  requests  for  "offers."  This  change  will  result  in  confusion  and  unnecessary 
litigation.  The  Section  recommends  that  the  current  definition  be  retained. 
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b.  Section  1437  appears  to  be  intended  as  a  conforming  change  to 
Section  1433,  giving  the  U.S.  Claims  Court  "exclusive  judicial  jurisdiction  of  bid 
protests."  However,  the  language  is  poorly  drafted,  and  it  is  not  clear  whether  the 
exclusive  jurisdiction  is  limited  to  other  courts  or  could  be  interpreted  to  go  beyond  the 
federal  courts  and  affect  the  jurisdiction  of  the  GAO  or  GSBCA.  For  that  reason,  it 
would  be  preferable  if  in  Section  1433  the  word  "judicial"  be  inserted  after  the  word 
"exclusive."  This  is  apparently  intended,  as  the  Section-by-Section  analysis  released  with 
S.  1587  uses  this  terminology. 

c.  Sections  1015  and  1065,  which  add  a  new  reference  as  discussed 
above  requiring  the  agencies  to  maintain  a  protest  file,  contain  an  incorrect  reference  to 
the  Contract  Disputes  Act.  Each  of  the  new  Sections  references  "protests  to  the  General 
Services  Board  of  Contract  Appeals  under  the  Contract  Disputes  Act  of  1978  (41  U.S.C., 
60  et  seqV"  This  reference  should  be  corrected  to  reflect  protests  to  the  GSBCA  are 
authorized  by  Section  1 1 1(f)  of  the  Federal  Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  §  759(f))  ("the  Brooks  Act").    :_. 

Section  1433  -  Pre- Award  Suspensions 

We  understand  the  Administration  has  proposed  an  amendment  to  Section  1433  of 
the  Bill  that  would  override  the  pre-award  suspension  in  GSBCA  protests  if  the  agency 
head  determines  such  action  to  be  in  the  best  interest  of  the  United  States.  The  identical 
recommendation  was  made  in  the  NPR  Report. 

In  examining  the  issue  of  continuing  the  procurement  process  during  a  pre-award 
GSBCA  protest,  the  Section  concluded  that  the  pre-award  suspension  process  at  the 
GSBCA  is  probably  too  rigid  and  may  result  in  too  many  total  suspensions.  However,  we 
do  not  believe  it  is  wise  to  abolish  the  entire  pre-award  suspension  as  the  Administration 
recommends,  Instead,  the  Section  suggests  that  the  statute  be  amended  to  allow  the 
agency  to  attempt  an  "urgent  and  compelling"  showing  even  if  award  is  not  likely  to 
occur  within  30  days.  In  addition,  the  Section  recommends  that  even  where  the  agency 
cannot  make  the  urgent  and  compelling  showing,  the  Board  apply  a  balancing  test  that 
would  enable  the  Board  to  examine  whether  the  prejudice  to  the  protester  is  outweighed 
by  the  interest  of  the  Government  in  a  particular  cases  and  to  fashion  less  than  full 
suspension  where  appropriate. 

Section  1434  -  Dismissal  of  Protests 

Section  1434  authorizes  the  GSBCA  to  dismiss  a  protest  that  is  frivolous,  brought 
in  bad  faith,  or  does  not  state  on  its  face  a  valid  basis  for  protest.  This  recommendation  in 
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a  slightly  different  form  was  also  made  by  the  Section  800  Panel  and  in  H.R.  3161.  It  has 
been  most  recently  made  by  the  NPR.  However,  it  is  worth  noting  that  in  Section  1438, 
S.  1587  also  provides  that  the  board's  authority  to  impose  sanctions  may  include  dismissal 
of  the  protest  and  award  to  any  other  party  of  costs  (including  reasonable  attorneys'  feesY 

Section  1436  -  Disclosure  of  Settlements 

Section  1436  of  S.  1587  requires  public  disclosure  of  settlement  agreements  that 
provide  for  the  dismissal  of  a  protest  and  involve  payments  made  from  appropriated 
funds.  Under  the  proposed  legislative  language,  such  agreements  must  be  submitted  to 
the  Board  and  made  part  of  the  public  record  (subject  to  any  protective  order  considered 
appropriate  by  the  Board).  In  addition,  where  a  federal  agency  is  a  party  to  such  an 
agreement,  the  submission  to  the  Board  must  include  a  memorandum  from  the 
contracting  officer  describing  the  reasons  for  the  Government's  position  on  the  settlement 
—  including  the  propriety  of  the  award  or  proposed  agency  action  issue. 

Section  1436  also  deals  again,  as  did  H.R.  3161,  with  the  issue  of  whether  the 
agencies  must  reimburse  the  judgment  fund,  and  provides  that  such  reimbursement  is 
required.  The  Section  has  expressed  a  persistent  concern  about  disclosure  of  settlements 
and  the  potential  for  a  chilling  effect  if  all  of  the  details  of  a  particular  settlement  must  be 
revealed.  However,  given  the  provision  in  the  Bill  that  provides  for  protective  orders  in 
appropriate  cases,  Section  1436  appears  to  be  a  balanced  approach. 

Section  1438  -  Sanctions  for  "Frivolous"  Protests 

Section  1438  of  S.  1587  provides  for  imposition  of  sanctions  upon  an  express 
finding  by  the  GSBCA  that  a  protest  (or  protest  allegation)  is  frivolous  or  has  not  been 
brought  or  pursued  in  good  faith,  which  may  include  an  award  of  costs  (including 
reasonable  attorneys'  fees)  to  any  other  party.  This  apparently  contemplates  payment  of 
both  the  Government's  costs  to  defend  the  protest  or  secure  its  dismissal,  as  well  as  costs 
incurred  by  other  parties  (such  as  the  defending  awardee)  in  defending  the  protest. 
Although  the  bill  did  not  include  a  sanction  for  GAO  protests,  the  Administration  has 
proposed  such  a  provision  for  the  GAO.  The  Section  opposes  these  provisions  because 
(i)  these  provisions  very  likely  will  generate  substantial  collateral  litigation  that  will  add 
further  cost  and  burden  the  process;  and  (ii)  there  is  no  evidence  that  frivolous  protests 
are  a  problem  requiring  legislative  intervention. 
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I.  Background 

The  U.S.  Court  of  Appeals  for  the  Federal  circuit  has  defined  a  "frivolous"  bid 
protest  as  one  that  "lacks  an  arguable  basis  in  fact  or  law."  ViQN  Corporation  V.  United 
Slfliss,  906  F.2d  1564  (Fed.  Cir.  1990). 

A.  Current  Authority 

Both  the  General  Accounting  Office  ("GAO")  and  the  General  Services  Board  of 
Contract  Appeals  ("GSBCA"),  the  two  non-judicial  bid  protest  forums,  have  authority  to 
dismiss  bid  protests  deemed  "frivolous."  31  U.S.C.  §  3554(a)(3)(GAO);  40  U.S.C.  § 
759(f)(4)(C)(GSBCA).  The  U.S.  District  Court  and  the  U.S.  Court  of  Federal  Claims  also 
have  authority  to  dismiss  "frivolous"  cases  brought  there  protesting  federal  contract 
solicitations  and  awards.  £fi£  Fed,  R.  Civ.  P.  16(c), 

B.  Proposals  to  Further  Penalize  Frivolous  Protests 

A  debate  has  been  underway  in  recent  years  regarding  proposals  to  give  GAO  and 
GSBCA  authority  to  impose  additional  sanctions,  up  to  and  including  monetary  penalties, 
on  parties  who  file  frivolous  protests.  In  August,  1991,  H.R.  3161  was  introduced,  which 
included  a  proposal  to  authorize  the  GSBCA  to  impose  monetary  sanctions  for  violating 
the  Board's  orders  and  decisions,  but  not  for  filing  frivolous  protests.  The  GSBCA 
proposed  amendments  to  its  procedural  rules  in  December,  1992,  including  sanctions  for 
misconduct  and  failure  to  comply  with  its  decisions  and  orders.  These  rules  proposals, 
and  the  rules  as  finally  promulgated  in  December,  1993,  did  not  provide  for  either 
monetary  sanctions  or  sanctions  for  filing  frivolous  protests. 

The  new  GSBCA  rules  do  provide  for  "such  other  sanctions  as  the  Board  deems 
appropriate."  The  GSBCA's  authority  to  impose  monetary  sanctions  is  a  matter  of  debate. 
In  International  Technology  Corp..  GSBCA  No.  10056-C  (10010-P),  October  16,  1989, 
90-1  BCA  Ti  22,341,  the  Board  described  monetary  sanctions  as  authorized,  but  did  not 
impose  them.  Research  has  not  revealed  any  instance  in  which  the  GSBCA  has  imposed 
monetary  sanctions.  Staff  Counsel  at  the  Office  of  Federal  Procurement  Policy  and  the 
Treasury  Department  in  a  December  27,  1990  paper  on  proposed  GSBCA  rules  revisions 
wrote:  "it  is  questionable  whether  an  administrative  tribunal  with  specialized  jurisdiction 
has  this  type  of  sanction  [monetary]  available  to  it  absent  Congressional  authorization. 
Consider,  for  instance,  that  agency  boards  do  not  have  'contempt'  powers  like  the  federal 
courts,  and  while  boards  can  issue  subpoenas,  they  must  rely  on  federal  district  courts  to 
enforce  them  in  the  event  of  contumacy.  [MJonetary  sanctions  ...  are  probably  more 
appropriately  reserved  for  courts  of  general  jurisdiction." 
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In  March  1993,  the  Section  800  Panel  recommended  legislation  authorizing  GAO 
to  sanction  parties  that  file  frivolous  protests,  or  who  do  not  file  or  pursue  protests  "in 
good  faith,"  by  requiring  them  to  pay  the  Government's  costs  of  defending  those  protests. 
(The  S.  1587  provision  authorizing  costs  to  parties  other  than  the  Government  is  a 
substantial  expansion.)  The  panel  also  recommended,  however,  that  sanctions  should  not 
be  imposed  where  "special  circumstances"  make  such  payments  "unjust"  or  when  a  party 
"promptly"  withdraws  its  protest  allegation  after  receiving  information  showing  that  it  is 
frivolous  or  can  no  longer  be  brought  in  good  faith.  The  Section  800  Panel  did  not 
explicitly  recommend  similar  sanction  authority  for  the  GSBCA. 

C.     Previous  Section  Positions 

The  Section  has  been  evaluating  proposals  to  increase  the  GAO  and  GSBCA 
authority  to  sanction  frivolous  protests  since  at  least  Fall,  1990  and  Spring,  1991,  when 
such  proposals  were  considered  in  the  context  of  possible  revisions  to  the  GSBCA  rules. 
At  that  time,  the  Section  declined  to  endorse  monetary  sanctions  for  frivolous  bid  protests 
at  the  GSBCA  because  such  protests  are  not  voluminous  and  can  be  addressed  by  already 
existing  sanction  authority  that  has  not  been  fully  exploited  or  shown  to  be  ineffective. 

The  Section  has  endorsed  proposals  to  authorize  monetary  sanctions  for  failing  in 
bad  faith  to  comply  with  GSBCA  orders  or  decisions,  in  the  form  of  costs  and  fees 
incurred  in  securing  compliance. 

II.      Additional  Sanctions  Will  Inspire  More  Litigation 

Rather  than  streamlining  the  procurement  process,  an  additional  cost  recovery 
device  holds  the  promise  of  even  more  litigation  at  GAO  and  GSBCA. 

An  opportunity  for  recovering  costs  against  those  filing  "frivolous"  protests  creates 
a  tempting  incentive  to  commence  potentially  costly  litigation  over  whether  a  particular 
protest  is  or  is  not  "frivolous."  Unfortunately,  the  potential  for  absurd  and  counter- 
productive developments  under  such  an  arrangement  is  all  too  easy  to  predict.  Where  a 
protest  is  not  sustained  or  is  withdrawn,  there  would  be  the  prospect  for  continuing 
litigation  over  whether  the  protest  should  have  been  brought  at  all  or  withdrawn  sooner. 
Protesters  who  decide  after  discovery  that  they  are  unlikely  to  prevail,  but  fearing  motions 
for  sanctions  if  they  withdraw  their  claims,  may  opt  to  "tough  it  out"  rather  than  admit 
error.  Where  a  protester  does  withdraw  and  a  sanctions  motion  is  filed,  there  must  then 
be  a  hearing  on  whether  the  case  was  frivolous  and  whether  sanctions  should  be  imposed, 
when  otherwise  the  case  would  be  over. 
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The  experience  in  the  U.S.  District  Courts  under  Federal  Rules  of  Civil  Procedure 
1 1  confirms  that  the  prospect  of  additional  litigation  is  not  fanciful.  Rule  1 1  requires  that 
papers  filed  with  the  court  be  well  grounded  in  fact  and  law,  and  if  not  the  party  filing 
them  may  be  sanctioned.  That  rule  spawned  such  significant  collateral  litigation  over 
sanctions  issues  that  it  was  recently  amended  in  an  effort  to  more  narrowly  confine  its 
scope  and  to  provide  a  "safe  harbor"  from  such  sanctions  where  litigants  act  to  remedy 
the  allegedly  objectionable  conduct. 

Establishing  a  mechanism  that  introduces  a  further  layer  of  litigation  into  the 
protest  arena  is  hardly  consistent  with  a  desire  to  streamline  and  reform  the  process. 
Given  the  very  few  instances  where  frivolous  protests  have  been  filed  and  the 
Government's  lack  of  success  when  moving  to  dismiss  protests  as  frivolous,  public 
resources  could  be  better  spent  than  in  litigation  over  sanctions  issues.  Moreover,  the 
GAO  and  GSBCA  are  set  up  to  resolve  bid  protests  quickly.  Imposing  a  new  sanctions 
device  and  the  attendant  litigation  runs  counter  to  that  fundamental  notion, 

III.     Additional  Sanctions  For  Frivolous  Protests  Are  Unnecessary 

It  is  easy  to  express  concern  over  "frivolous"  protests  and  such  comments  have 
become  increasingly  popular.  Legislation  providing  for  imposition  of  sanctions  in 
administrative  protest  proceedings,  however,  is  a  solution  in  search  of  a  problem. 
Experience  before  the  GSBCA  and  GAO  does  not  bear  out  perceptions  that  frivolous 
protests  are  widespread. 

A.     GSBCA  Experience 

Since  the  inception  of  the  GSBCA's  bid  protest  jurisdiction,  the  Board  has  had  to 
determine  whether  to  dismiss  a  protest  or  a  portion  of  a  protest  as  frivolous  on  a  relatively 
infrequent  basis.  Out  of  the  almost  2,100  protests  filed  with  the  Board,  only  twenty-eight 
involved  allegedly  frivolous  protests  or  protest  allegations.  Of  these  twenty-eight, 
fourteen  involved  motions  for  frivolousness  which  were  denied,  thirteen  involved  orders 
dismissing  the  protest  or  some  of  the  allegations  therein,  and  the  final  case  involved  a 
motion  to  dismiss  for  frivolousness  which  was  mooted  when  the  Board  denied  the  protest. 
The  only  case  appealed  to  and  decided  by  the  Federal  Circuit  has  been  reversed  and 
another  has  been  recently  appealed.  The  Board  acted  sua  sponte  in  five  of  the  cases 
where  the  protest  or  allegations  contained  therein  were  dismissed. 

Most  of  the  cases  where  the  issue  arose  involved  motions  by  either  the 
Government  or  an  intervenor  to  dismiss  the  protest  for  frivolousness.  These  motions 
were  typically  denied  because  the  protester  had  stated  a  sufficient  factual  or  legal  basis  on 
which  to  support  its  protest.  The  Board  denies  the  vast  majority  of  motions  brought  by 
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the  Government  or  intervenors  to  dismiss  protests  as  frivolous.  On  occasion,  the  Board 
has  even  granted  a  protest,  even  while  dismissing  a  particular  allegation  of  the  protest  as 
frivolous. 

Judging  by  the  number  of  times  the  issue  has  been  raised,  there  is  not  a  serious 
problem  with  protesters  filing  frivolous  protests.  While  there  are  instances  where  protests 
or  allegations  contained  therein  have  been  dismissed  as  frivolous,  these  cases  are  the 
exception  when  examining  the  number  of  protests  brought  to  the  Board.  Only  a  small 
number  of  protests  involve  allegations  of  frivolousness  and  even  a  smaller  number  are 
actually  dismissed  on  those  grounds.  Most  of  the  time,  the  protester  has  provided  enough 
factual  support  for  its  allegations  that  the  protest  cannot  be  dismissed  as  frivolous.  In 
short,  the  overwhelming  number  of  protests  filed  at  the  GSBCA  have  some  factual  or 
legal  support.  While  not  all  of  these  protests  are  ultimately  sustained,  they  cannot  be 
called  "frivolous." 

B.       GAP  Experience 

The  experience  at  GAO  with  frivolous  protests  is  similar  to  what  is  found  at  the 
GSBCA.  GAO's  practices,  however,  are  somewhat  different. 

GAO  is  a  far  more  informal  protest  forum  than  the  GSBCA,  and  many  protests  are 
filed  without  the  assistance  of  legal  counsel.  Estimates  are  that  of  the  approximately 
3,000  cases  filed  at  GAO  each  year,  nearly  half  are  summarily  dismissed  at  the  very 
beginning  of  the  protest  process.  Usually  these  dismissals  are  for  a  variety  of  obvious 
flaws,  such  as  late  filing,  lack  of  jurisdiction  and  the  like,  but  cases  are  also  dismissed  that 
do  not  state  a  valid  legal  or  factual  basis  for  protest  relief  ~  they  are  technically 
"frivolous."  Because  of  these  early  dismissals,  however,  these  protests  have  very  little 
impact  or  cost  consequence  on  the  contracting  agency.  Even  the  Section  800  panel  stated 
that  its  recommendation  to  authorize  sanctions  for  frivolous  protests  at  GAO  should  not 
apply  to  these  early  dismissals,  but  rather  are  directed  at  frivolous  protests  that  add  cost 
and  burden  to  the  protest  process. 

Setting  aside  these  very  early  dismissals,  most  of  which  are  not  even  reported  in 
GAO's  published  decisions,  there  are  very  few  cases  that  can  truly  be  described  as  raising 
issues  of  frivolousness.  The  record  at  GAO  simply  does  not  support  an  assertion  that 
frivolous  protests  are  imposing  costs  and  burdens  on  the  protest  process. 

During  the  past  three  years,  since  GAO  has  been  operating  with  more  elaborate 
discovery  and  hearing  procedures,  research  of  GAO  decisions  has  revealed  only  five 
cases  suggesting  issues  of  frivolousness.  Even  in  these  instances,  the  decisions  use  terms 
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like  "unsupported  allegation,"  but  do  not  always  clearly  articulate  pursuit  of  a  frivolous 
protest.  There  are  no  express  findings  of  bad  faith  by  the  protester. 

In  short,  like  the  GSBCA,  the  case  simply  has  not  been  made  that  frivolous 
protests  at  GAO  constitute  any  kind  of  problem  that  burdens  the  procurement  system  to 
the  point  that  legislative  action  is  required.5 

IV.     Additional  Sanctions  May  Deter  Even  Legitimate  Protests 

Assigning  a  substantial  financial  risk  to  initiating  a  bid  protest  promises  to  have  a 
"chilling"  effect  on  the  bid  protest  remedy.  Legislation  providing  sanctions  for  frivolous 
protests  may  well  discourage  Government  contractors,  particularly  smaller  ones,  from 
ever  bringing  a  protest,  no  matter  how  meritorious  their  claims.  Even  if  the  contractor 
has  the  resources  to  withstand  attacks  by  the  Government  or  an  intervening  party,  a 
rational  decision  may  be  to  forego  the  time  and  money  needed  for  that  fight  and  the  risk 
of  paying  the  opponent's  costs. 

The  consequence  of  chilling  bid  protests  should  not  be  taken  lightly.  While 
dealing  with  bid  protests  may  be  a  source  of  irritation  and  annoyance  to  certain 
Government  procurement  authorities  and  counsel,  the  importance  of  this  tool  cannot  be 
ignored.  Every  successful  protest  represents  an  instance  where  a  violation  of 
procurement  laws  and  regulations  has  been  established.  Both  GAO  and  the  GSBCA  have 
recognized  the  value  of  having  Government  contractors,  who  have  a  motivation  to  keep 
contract  competitions  fair  and  open,  to  act  as  "private  attorneys  general."  £fi£  Armour  of 
America.  Inc..  B-237690.2,  March  4,  1992,  92-1  CPD  1  257;  Department  of  Commerce. 
B-238452.3,  October  22,  1990,  90-2  CPD  %  322;  Amdahl  Corporation.  GSBCA  No.  7965 
(7859-P) ,  85-3  BCA  %  28,283  (July  12,  1985). 

\ 

Even  with  the  more  elaborate  debriefing  opportunities  contemplated  in  S.  1587, 
the  very  limited  time  available  for  obtaining,  investigating  and  analyzing  information 
means  that  most  protests  must  be  filed  based  on  whatever  information  is  available.  If 
filed  in  good  faith  based  on  that  knowledge  and  a  good  faith  analysis,  there  should  not  be 
an  additional  financial  risk  just  because  the  protest  eventually  is  not  successful.  Bidders 
and  offerors  come  to  a  protest  with  a  far  more  limited  informational  base  and  perspective 


5  The  only  asserted  evidence  of  frivolous  protest  filings  cited  in  the  Section  800 
Panel's  report  was  an  unexplained  and  unsubstantiated  perception  of  such  conduct 
referenced  in  a  letter  by  an  Air  Force  official. 
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relative  to  the  agency  that  conducted  the  procurement.  It  may  be  far  into  the  protest 
proceedings  before  a  protester  has  an  accurate  picture  of  what  went  on.6 

*    *  * 

In  conclusion,  the  Section  believes  that  monetary  sanctions  for  frivolous  protests  is 
a  solution  in  search  of  a  problem.  We  are  very  concerned  that  legislation  requiring  or 
authorizing  such  sanctions  would  create  problems  far  more  serious  than  the  purported 
problems  it  seeks  to  address. 

Subtitle  £  —  Definitions  and  Other  Matters 

Sections  1504  and  1554  -  Undefinitized  Contractual  Actions 

Section  1504  of  S.  1587  would  make  clarifying  amendments  to  10  U.S.C.  §  2326, 
which  places  certain  limitations  on  the  authority  of  DoD  contracting  officers  to  enter  into 
undefinitized  contractual  actions. 

The  Section  supports  the  clarifying  amendments  to  10  U.S.C.  §  2326  contained  in 
Section  1504.  These  proposed  amendments  were  also  recommended  by  the  Section  800 
Panel.  They  eliminate  an  existing  ambiguity  in  the  statute  regarding  limitations  on 
obligations  or  expenditure  of  funds  under  undefinitized  contractual  actions;  and  they  also 
permit  waiver  of  the  restriction  by  the  head  of  the  agency  when  necessary  in  order  to 
support  a  contingency  operation. 

In  this  regard,  the  Section  understands  that  the  Administration  has  suggested 
modifying  the  term  "contingency  operation"  with  the  phrase  "as  defined  in  Sec. 
101(a)(3)".  The  Section  800  Panel  also  made  this  recommendation.  In  order  to  avoid 
misunderstanding  over  the  meaning  of  contingency  operation,  the  Section  agrees  that  this 
reference  to  Section  101(a)(3)  should  be  included  in  S.  1587. 

It  is  the  Section's  understanding  that  the  Administration  has  also  suggested 
permitting  waiver  by  the  head  of  the  agency  based  on  a  determination  that  such  a  waiver 
is  "in  the  best  interests  of  the  United  States."  The  Section  would  support  such  a  provision 
in  order  to  provide  flexibility  under  the  circumstances  referred  to  in  subpart  (a)  of  Section 

2326. 


«  Indeed,  the  question  is  inevitably  raised  concerning  a  Government  agency,  which 
is  in  possession  of  all  the  facts  and  is  aware  of  violations  of  law  and  regulation  in  its 
procurement,  but  nonetheless  defends  its  position  to  the  bitter  end.  Should  an  agency  be 

subject  to  sanctions  for  a  "frivolous"  defense? 
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Section  1554  of  S.  1587  would  add  a  section  comparable  to  10  U.S.C.  §  2326  to 
the  Federal  Property  and  Administrative  Services  Act,  except  that  the  waiver  provisions 
would  not  be  included.  The  Section  supports  this  provision. 

Administration  Proposal  for  Acquisition  Demonstration  Projects 

It  is  the  Section's  understanding  that  the  Administration  has  proposed  that  an 
additional  section  be  added  to  Title  I  of  S.  1587  that  would  amend  Section  15  of  the 
Office  of  Federal  Procurement  Policy  Act  to  provide  for  acquisition  demonstration 
projects.  It  is  the  Section's  understanding  that  pursuant  to  this  proposed  amendment,  the 
Administrator  of  OFPP  would  be  authorized  to  conduct  and  evaluate  demonstration 
projects,  directly  or  through  agreement,  contract  or  grant  with  one  or  more  agencies  and 
public  and  private  organizations,  to  determine  whether  a  specified  change  in  acquisition 
policies  or  procedures  would  result  in  improved  acquisition  management.  It  is  also  the 
Section's  understanding  that  conducting  demonstration  projects  under  the  proposed 
amendment  would  not  be  limited  by  any  lack  of  specific  authority  under  Title  41  or  by 
any  law,  rule  or  regulation  which  is  inconsistent  with  the  action  contemplated. 

The  Section  supports  the  concept  of  such  demonstration  projects.  However,  to  the 
extent  that  private  organizations  (contractors  or  grantees)  participate  in  these  projects, 
they  should  be  specifically  protected  from  liability  for  violation  of  any  inconsistent  law, 
rule  or  regulation.  The  Section  recommends  adding  a  provision  in  the  Administration's 
proposed  amendment  to  address  this  issue. 


Administration  Proposed  Additions 

The  Section  understands  that  the 
additional  provisions  to  Title  I  of  S.  1587. 
few  of  those  proposed  provisions. 


\ 

Administration  has  proposed  to  add  several 
The  Section  has  the  following  comments  on  a 


1 .  The  Section  understands  that  the  Administration  has  proposed  adding  new 
sections  to  both  Title  10  and  Title  41,  authorizing  certain  "two  phase  selection 
procedures."  Specifically,  the  Administration  would  add  new  sections  authorizing  the 
secretaries  of  the  military  departments  and  the  heads  of  civilian  agencies  to  utilize  two 
phase  selection  procedures  when  it  is  anticipated  that  several  offers  will  be  received,  a 
substantial  amount  of  design  work  must  be  performed  before  offerors  can  develop  a  price 
or  cost  proposal,  and  substantial  expenses  will  be  incurred  by  offerors  in  preparing  and 
submitting  proposals. 

In  those  circumstances,  the  Secretary  /head  of  an  agency  would  be  permitted 
to  solicit  initial  proposals  without  cost  or  price  information,  then  select  at  least  three 
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offerors,  determined  to  be  the  most  highly  qualified,  to  submit  competitive  proposals  with 
cost  or  price  information.  Award  would  be  made  from  among  this  latter  group  of 
offerors. 

The  Section  supports  adding  the  new  sections,  subject  to  the  following 

reservations. 

First,  the  proposed  language  would  require  "at  least  three"  proposals  to  be 
included  in  the  second  phase  of  the  selection  process.  This  may  not  be  a  realistic  number 
in  many  situations,  and  the  Section  recommends  that  the  procedures  allow  a  minimum  of 
two,  rather  than  three,  proposers.  Contracting  officials  would  still  be  permitted  to  require 
a  higher  number  of  offerors  in  the  second  phase  if  that  appears  feasible.  In  this  way,  the 
agencies  and  military  departments  would  have  maximum  flexibility. 

Second,  the  proposed  language  does  not  address  payment  for  proposal 
preparation  costs.  The  Administration's  proposal  specifically  contemplates  "substantial 
expense"  in  the  proposal  stage  due  to  "substantial  design  work"  that  must  be  performed 
by  offerors  before  they  are  able  to  prepare  a  price  or  cost  proposal.  In  utilizing  this 
authority,  the  Government  is  effectively  asking  for  substantial  design  work  from  offerors, 
some  of  the  costs  of  which  may  not  be  recoverable  under  current  law.  See,  £&,  FAR 
31.205-18.  The  result  of  this  process  could  well  be  that  contractors  whose  proposal 
preparation  costs  could  not  otherwise  be  recouped  would  decline  to  participate  in  the 
competition. 

The  Section  recommends  that  the  Administration  proposal  address  this 
issue,  taking  into  account  the  increased  competition  that  is  likely  to  result  if  the  second- 
phase  offerors  are  entitled  to  recoup  their  proposal  preparation  costs,  whether  or  not  they 
are  selected  for  award.  The  Section  would  oppose  this  provision  if  it  permits  the 
Government  to  obtain  "substantial  design  work"  without  compensating  each  of  the 
contractors  who  provide  this  work. 

2.  The  Section  also  understands  that  the  Administration  has  proposed  adding  a 
new  section  to  the  Federal  Property  and  Administrative  Services  Act  to  permit  multiyear 
contracts  under  certain  circumstances.  The  Section  endorses  this  proposal  for  expanded 
availability  of  multi-year  contracting,  with  one  caveat.  Although  the  proposal  includes 
some  provision  for  cancellation  costs,  if  any,  it  may  be  read  as  imposing  a  cap  on  such 
costs.  That  is,  although  an  agency  may  only  enter  into  a  multiyear  contract  if 
appropriations  are  available  and  obligated  for  the  full  term  and  for  the  "estimated 
cancellation  costs,  if  any"  to  be  incurred  if  the  contract  must  be  canceled,  it  is  not  clear 
what  happens  if  the  Government's  estimate  of  cancellation  costs  is  too  low.  Provision 
should  be  made  for  availability  of  funds  to  cover  all  actual  cancellation  costs.  Without 
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such  a  provision,  contractors  faced  with  termination  for  convenience  under  the  provisions 
of  this  section  could  be  required  to  litigate  in  order  to  recover  their  actual  termination 
costs  through  the  Permanent  Indefinite  Judgment  Fund  (and  then  through  current  agency 
appropriations,  see,  41  U.S.C.  §  612),  rather  than  being  able  to  recover  such  costs  at  the 
administrative  level. 

TITLE  II  -  CONTRACT  ADMINISTRATION 

Subtitle  B  -  Cost  Principles 

Sections  2101  and  2151  -  Allowable  Contract  Costs 

Statutory  Threshold  Raised  to  S500f00Q 

Section  2101  of  S.  1587  proposes  to  raise  the  statutory  threshold  for  applicability 
of  the  cost  allowability  restrictions  in  military  agency  contracts  from  $100,000  to 
$500,000.  The  Section  supports  this  proposal  to  reduce  the  burden  of  compliance  with 
the  additional  accounting  requirements  imposed  by  statutory  cost  allowability  provisions, 

Extension  of  Statutory  Disallowance  to  Civilian  Agency  Contracts 

Section  2151  of  S.  1587  proposes  to  extend  to  civilian  agency  contracting  the  same 
statutory  requirements  for  cost  allowability  restrictions  that  apply  to  military  agency 
contracts  pursuant  to  statute.  Thus,  the  proposed  legislation  would  a  create  a  new  section 
of  Title  41  to  duplicate  the  requirements  in  Title  10  that  agency  contracts  must  include 
language  disallowing  the  charging  of  costs  that  are  not  in  accordance  with  the  Cost 
Principles.  In  addition,  the  proposed  Section  2151  specifically  designates  fifteen  types  of 
costs  as  unallowable,  and  requires  the  cost  principles  covering  sixteen  other  types  of  costs 
to  be  "clarified."  Finally,  the  proposed  Section  2151  would  duplicate  penalties  for 
unallowable  costs  and  other  related  requirements  that  currently  apply  to  military  agency 
contracts. 

The  Section  supports  the  goal  of  uniformity  in  the  statutory  requirements 
applicable  to  civilian  and  military  contracting.  However,  the  Section  is  concerned  that 
instead  of  "streamlining"  the  acquisition  process,  these  two  provisions  in  S.  1587  as 
currently  drafted  would  create  "unnecessary  laws"  that  merely  duplicate  existing 
regulations  or  introduce  additional  burdens  and  risks  to  the  business  of  contracting  with 
the  Government. 

The  Federal  Acquisition  Regulation  already  provides  that  cost-based  agency 
contracts  are  generally  subject  to  the  cost  allowability  restrictions  set  forth  in  the  Cost 
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Principles  at  FAR  Part  31.  Moreover,  the  several  lists  of  specific  categories  of 
unallowable  costs  that  are  included  in  the  proposed  legislation  merely  duplicate  existing 
regulations  that  are  already  applicable  to  civilian  agency  contracts. 

The  Section  understands  that  the  Administration  has  proposed  to  delete  the  list  of 
specific  unallowable  costs  from  Section  2151  of  S.  1587  and  to  eliminate  the  several  lists 
of  specific  unallowable  costs  from  Title  10,  namely,  10  U.S.C.  §§  2324(e),  (f)  and  (k). 
The  Section  supports  these  proposals. 

Rather  than  repealing  the  cost  allowability  restrictions  in  10  U.S.C.  §  2324,  as 
recommended_by  the  Section  800  Panel  Report  (§2.2  at  2-41  through  2-60),  S.  1587 
unnecessarily  duplicates  these  requirements.  The  Section  agrees  with  the  Section  800 
Panel's  recommendation  that  all  such  statutory  restrictions  on  cost  allowability  be 
repealed  in  order  to  eliminate  duplication  of  legal  requirements  and  promote  flexibility  in 
the  acquisition  process.  If  statutory  prohibitions  on  cost  allowability  are  to  be  retained, 
however,  the  Section  would  agree  that  they  should  be  uniformly  applied  to  both  civilian 
and  military  agency  contracts.. 

Extension  of  Penalties  to  Civilian  Agency  Contracts 

The  Section  opposes  the  proposal  to  extend  penalties  for  unallowable  costs  to 
civilian  agency  contracts.  Although  the  Section  generally  supports  conforming  the 
requirements  applicable  to  military  and  civilian  agency  contracts,  the  extension  of 
additional  burdens  and  risks  that  are  not  already  applicable  to  civilian  agency  contractors 
runs  contrary  to  the  recommendation  of  the  Vice-President's  National  Performance 
Review  that  the  procurement  process  be  simplified. 

The  Section  believes  that  the  extension  of  statutory  penalties  for  unallowable  costs 
to  civilian  agency  contracts  will  unnecessarily  increase  costs,  without  providing 
significant  additional  protection  to  the  Government's  interest  in  not  paying  for 
unallowable  costs.  It  will,  for  example,  increase  the  tendency  to  segregate  Government 
and  commercial  operations  and,  more  generally,  increase  the  costs  of  doing  business  with 
the  Government.  It  would  also  create  an  additional  disincentive  for  commercial  entities 
to  do  business  with  and  make  their  products  available  to  the  Government.  As  one 
prominent  commentator  has  recently  observed, 

[w]hile  it  may  be  good  policy  to  require  major  weapons 
systems  contractors  to  account  precisely  for  all  unallowable 
costs,  it  makes  little  sense  to  extend  this  requirement  to 
commercial  firms  . . .  This  merely  forces  them  to  incur  far 
greater  costs  for  a  precision  in  accounting  that  is  totally 
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unjustified  by  an  sensible  measure  of  the  market  place  in 
which  they  operate.  To  put  it  another  way,  this  level  of 
accounting  costs  far  more  than  it  is  worth. 

7  Nash  &  Cibinic  Report  1 13,  at  39  (emphasis  in  original). 

In  addition,  the  Section  believes  that,  as  a  practical  matter,  imposing  penalties  for 
the  inclusion  of  unallowable  costs  at  this  time  would  be  unfair  to  civilian  agency 
contractors.  The  rationale  for  applying  penalties  to  military  contractors  who  requested 
reimbursement  for  unallowable  costs  was  that  military  contractors  have  long  been  subject 
to  the  complex  rules  governing  cost  allowability.  Thus,  contract  administrators  and 
auditors  within  the  military  agencies  were  well  versed  in  the  cost  allowability  rules  and 
had  substantial  experience  in  applying  these  rules. 

Issues  regarding  contract  cost  accounting  compliance  in  civilian  agency 
contracting  have  been  explored  in  hearings  conducted  by  the  House  Energy  and 
Commerce  Subcommittee  on  Oversight  and  Investigations,  have  been  examined  in  GAO 
studies,  and  have  been  reviewed  in  detail  in  the  report  of  the  "SWAT  Team  on  Civilian 
Agency  Contracting"  ("SWAT  Team  Report")  issued  by  the  Office  of  Management  and 
Budget  in  December  1992. 

We  recognize  that  those  reviews  found  that  civilian  agency  contractors  had 
included  unallowable  costs  in  indirect  rate  proposals.  However,  reviews  such  as  the 
SWAT  Team  Report  did  not  document  a  widespread  incidence  of  inclusion  of  expressly 
unallowable  or  previously  determined  unallowable  costs,  if  any,  that  would  warrant 
extension  of  the  statutory  penalty  provisions  to  such  contracts,  especially  in  light  of  the 
additional  costs  which  will  result  from  doing  so.7 

Further,  in  each  of  these  reviews  of  civilian  agency  contracting,  including  reviews 
of  issues  of  charging  of  unallowable  costs  to  such  contracts,  deficiencies  in  compliance 
were  identified  as  having  been  caused,  at  least  in  part,  by  serious  deficiencies  in  agency 
contract  administration,  lack  of  technical  expertise  among  agency  auditors  and 
administrators,  inadequate  training  and  guidance  for  contracting  officers,  weak  oversight 
of  project  officers'  activities,  and  lack  of  high-level  management  attention  to  contract 
management. 


In  fact,  the  SWAT  Team  found  that  there  were  nfil  significant  instances  of  the 
Government  paying  unallowable  costs  where  audits  were  performed.  £fi£  SWAT  Team 
Report  at  iii. 
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The  civilian  agencies  are  just  beginning  to  improve  their  implementation  of  the 
complex  cost  allowability  rules  and  to  focus  on  associated  training  and  improved 
management.  The  same  is  true  of  civilian  agency  contractors.  Therefore,  the  Section 
opposes  the  inclusion  of  authority  to  impose  penalties  at  this  time.  If,  despite  the  obvious 
difficulties  in  implementation,  such  provisions  are  included  as  part  of  S.  1587,  the  Section 
believes  that  they  should  not  become  effective  until  at  least  one  year  after  the 
applicability  of  the  other  cost  unallowability  provisions  in  Section  2151  of  S.  1587. 

Repeal  of  Unnecessary  Laws 

Finally,  the  Section  notes  that  S.  1587  adopts  two  recommendations  for  repeal  of 
unnecessary  laws  in  accordance  with  the  Section  800  Panel  Report.  First,  Section  2102 
would  repeal  10  U.S.C.  §  2382  (Contract  Profit  Controls  During  Emergency  Periods)  as 
recommended  in  the  Section  800  Panel  Report  §2.2.2  at  2-61  through  2-64.  Second, 
Section  2191  would  repeal  10  U.S.C.  §420  (Travel  Expense  of  Contractors)  as 
recommended  in  the  Section  800  Panel  Report  §2.2.3  at  2-61  through  2-67.  The  Section 
supports  the  repeal  of  these  statutory  provisions. 

Subtitle  E  -  Administration  of  Contract  Provisions 
Relating  to  Price,  Delivery  and  Product  Delivery 

Section  2451  -  Assignment  of  Claims 

Section  2451  of  S.  1587  would  amend  41  U.S.C.  §  15  as  follows: 

a.  To  allow  assignment  to  banks  and  financing  institutions  at  all  times,  rather 
than  only  during  war  or  national  emergencies. 

b.  To  allow  contracts  to  provide  (or  be  amended  without  consideration  to 
provide)  that  payments  to  authorized  assignees  shall  not  be  subject  to 
reduction  or  set-off  when  the  President  makes  a  determination  of  need, 
rather  than  to  depend  upon  the  existence  of  a  national  emergency. 

c.  To  make  certain  technical/clerical  amendments. 

The  Section  supports  these  provisions.  Financing  by  banks  and  other  financing 
institutions  is  particularly  important  to  small  business  concerns  and  other  contractors  with 
limited  resources,  whether  or  not  there  is  a  "national  emergency".  The  proposed 
amendments  would  permit  the  Administration  to  eliminate  the  fiction  of  "national 
emergency"  pursuant  to  which  assignments  have  been  permitted  for  many  years. 
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Declarations  of  need  by  the  President  pursuant  to  these  provisions  may  be  through 
executive  order  proclamation,  or  some  other  mechanism.  In  order  to  ensure  that 
contractors  and  financing  institutions  are  adequately  notified,  the  Section  recommends 
that  another  sentence  be  added  to  subparagraph  (e)  of  proposed  new  Section  3737, 
requiring  the  President  to  cause  a  copy  of  his  declaration  of  need  to  be  published  in  the 
Department  of  Commerce  Daily  Bulletin  or  some  other  widely  available  publication. 

Subtitle  F  —  Claims  and  Disputes 

Section  2S01  -  Certification  of  Contract  Claims 

Section  2501  of  S.  1587  repeals  10  U.S.C.  §  2410,  which  defines  DoD-unique 
claim  certification  requirements.  Also  repealed  is  the  superseded  §  813(b)  of  the  Defense 
Authorization  Act  for  FY  1993. 

The  Section  endorses  Section  2501  since  the  effect  of  the  repeal  is  to  leave  the 
certification  requirement  of  the  Contract  Disputes  Act  as  the  sole  claim  certification 
requirement  in  the  U.S.  Code.  This  repeal  should  eliminate  the  confusion  existing  with 
respect  to  the  certification  of  DoD  claims  which  are  currently  subject  to  two  separate 
certification  requirements. 

Contemporaneous  with  the  1992  amendments  to  the  certification  requirement, 
Congress  added  an  additional  provision  to  Section  2410.  Section  2410e  instructed  the 
Department  of  Defense  to  promulgate  regulations  that  would  require  for  DoD  claims 
exceeding  $100,000  a  Contract  Disputes  Act  certification,  plus  a  certification  that  the 
certifier  had  knowledge  of  the  claim  and  its  basis,  and  knowledge  of  the  accuracy  and 
completeness  of  the  supporting  data.  Once  these  regulations  are  implemented,  Congress 
intended  that  Section  2410  would  be  repealed.  The  Department  of  Defense  has  issued 
interim  regulations  which  adopt  the  Contract  Disputes  Act  certification  requirement  with 
the  additional  "knowledge"  requirement. 

The  Section  believes  that  S.  1587  should  go  further,  and  repeal  Section  24i0e  as 
well  as  2410.  Section  2410e's  additional  "knowledge"  requirement  imposes  yet  another 
requirement  that  is  capable  of  various  interpretations,  and  goes  far  beyond  the  Contract 
Disputes  Act  certification  requirement.  The  Contract  Disputes  Act  requirement  that  the 
certifier  be  duly  authorized  to  certify  the  claim  is  sufficient  and  should  be  the  sole 
standard. 
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Section  2551  -  Concurrent  Jurisdiction  of  U.S.  District  Courts 

This  section  would  amend  28  U.S.C.  §  1346,  which  gives  the  United  States 
District  Court  concurrent  original  jurisdiction  with  the  Court  of  Federal  Claims  over 
certain  civil  actions.  The  statute  currently  excludes  from  the  district  court's  broad 
jurisdiction  any  civil  action  or  claim  against  the  United  States  founded  upon  any  express 
or  implied  contract  or  for  liquidated  or  unliquidated  damages  in  cases  not  sounding  in  tort 
that  are  subject  to  the  Contract  Disputes  Act  of  1978. 

S.  1587  would  eliminate  district  court  jurisdiction  over  "any  civil  action  or  claim 
against  the  United  States  which  relates  in  any  manner  to  a  contract  to  which  ^the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  §  601  el.  S£q.)  applies. . . ."  S.  1587,  §  2551(a)(2)(B). 
This  measure  was  recommended  by  the  Department  of  Justice  and  adopted  by  the  Section 
800  Panel  in  order  to  alleviate  confusion  among  the  district  courts  as  to  their  jurisdiction 
over  actions  involving  the  Contract  Disputes  Act. 

The  Section  does  not  support  this  proposal.  The  bill  would  deprive  the  district 
court  of  any  review  of  matters  that  somehow  involve  in  any  way  contracts  subject  to  the 
Contract  Disputes  Act.  Frequently,  contractors  seek  injunctive  and  declaratory  relief  at 
the  district  courts  for  violations  of  federal  statutory  or  other  rights  that  tangentially 
involve  a  Contract  Disputes  Act  contract.  Contractors  would  be  totally  deprived  of  this 
declaratory  and  injunctive  relief  under  the  proposed  revision,  because  it  is  not  available  at 
the  Court  of  Federal  Claims  or  at  the  Boards. 

If  S.  1587  is  amended  as  proposed  to  eliminate  district  court  jurisdiction  over 
actions  that  relate  in  any  manner  to  CDA  contract  disputes,  equity  requires  that  the 
amendment  encompass  claims  or  civil  actions  by  the  United  States  relating  in  any  way  to 
a  CDA  contract,  as  well  as  civil  actions  or  claims  by  private  parties. 

Section  2552  -  Contract  Disputes  Act  Improvements 

1 .      Section  2552(a)  would  amend  the  Contract  Disputes  Act  of  1 978, 4 1  U.S.C. 
§  601  fit,  sfig.,  to  require  submission  of  both  contractor  claims  and  Government  claims 
within  six  years  after  the  occurrence  of  the  event  or  events  giving  rise  to  the  claim. 
The  Section  of  Public  Contract  Law  endorses  the  concept  of  a  "two-way"  limitation  for 
submission  of  claims,  and  believes  that  six  years  is  an  appropriate  time  period.8 


°  The  Section  assumes  that  "submission"  of  a  contractor  claim  means  submission  to 
the  contracting  officer  for  a  final  decision;  and  that  "submission"  of  a  Government  claim 
means  issuance  of  a  final  decision  on  that  claim  by  the  contracting  officer. 
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However,  the  term  "occurrence  of  the  event  or  events  giving  rise  to  the  claim"  may 
create  unnecessary  confusion  as  to  the  trigger  date  for  the  six-year  limitation  period. 
Although  this  would  not  technically  be  a  statute  of  limitations,  because  it  applies  to 
submission  of  claims  rather  than  to  filing  of  an  appeal  or  a  lawsuit,  it  is  in  some  ways 
analogous  to  such  statutes.  Typically,  statutes  of  limitation,  such  as  28  U.S.C.  §  2501, 
use  the  term  "accrual"  of  the  cause  of  action  to  identify  the  start  of  the  limitation  period. 
That  term  has  substantial  accompanying  case  law  to  support  and  define  it;  no  comparable 
case  law  exists  for  the  term  "occurrence  of  events."  Accordingly,  in  order  to  avoid 
extended  litigation  over  the  meaning  of  the  latter  term,  the  Section  recommends  that  the 
proposed  statute  utilize  the  term  "accrual  of  the  claim"  rather  than  "occurrence  of  the 
event  or  events  giving  rise  to  the  claim". 

Because  this  limitation  period  is  based  on  submission  of  "claims",  it  is  related  to, 
and  must  be  reconciled  with,  the  definition  of  "claim"  proposed  in  Section  2552(e).  As 
noted  below,  that  proposed  definition  is  problematic.  Application  of  a  limitation  period 
to  submission  of  both  "claims"  and  "requests  for  equitable  adjustment"  would  create 
substantial  confusion  and,  in  all  probability,  would  also  create  delays  in  the  resolution  of 
disputes.  The  Section  recommends  that  the  limitation  period  apply  only  to  "claims"  as 
defined  in  these  comments,  and  not  to  requests  for  equitable  adjustment,  requests  for 
relief  under  Public  Law  85-804,  routine  invoices,  termination  settlement  proposals,  or  any 
other  type  of  submission. 

Finally,  the  Section  notes  that  passage  of  this  statute  would  create  an  apparent 
conflict  with  the  1 8-month  limitation  period  applicable  to  shipbuilding  contracts,  codified 
at  10  U.S.C.  §2405.  The  Section  sees  no  reason  for  disparate  treatment  of  different 
contracts  for  purposes  of  this  type  of  limitation,  and  accordingly  recommends  repeal  of  10 
U.S.C.  §  2405,  if  the  proposed  limitation  period  at  Section  2552(a)  is  adopted. 

2.  The  Section  understands  that  the  Administration  has  suggested  adding  the 
underscored  phrase  to  this  proposed  limitation  period,  as  follows: 

Each  claim  by  a  contractor  against  the  Government  relating  to 
a  contract  and  each  claim  by  the  Government  against  a 
contractor  relating  to  a  contract,  except  a  Government  claim 
against  a  contractor  based  on  any  contractor  claim  involving 
fraud,  shall  be  submitted  within  6  years  after  the  occurrence 
of  the  event  or  events  giving  rise  to  the  claim. 

Government  claims  based  on  fraud  fall  outside  the  dispute  resolution  process  of  the 
Contract  Disputes  Act,  and  do  not  require  a  contracting  officer's  final  decision.  Sfifi,  41 
U.S.C.  §  604  and  605(a);  Martin  J.  Simko  Construction.  Inc.  v.  United  States.  852  F.2d 
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540  (Fed.  Cir.  1988).  Thus,  they  are  not  "submitted"  as  that  term  is  used  here. 
Moreover,  Government  claims  based  on  fraud  are  clearly  covered  by  other  limitation 
periods,  depending  upon  the  jurisdictional  source  of  the  claim.9  Accordingly,  the 
Section  has  no  objection  to  the  Administration's  proposal. 

3.  Proposed  Section  2552(d)  would  shorten  the  filing  period  in  the  Court  of 
Federal  Claims  from  the  current  one-year  period  to  90  days,  the  period  that  currently 
applies  at  the  Boards  of  Contract  Appeals.  The  Section  800  Advisory  Panel 
recommended  this  shortened  deadline,  stating  that  there  was  no  reason  for  the  Court  of 
Federal  Claims  and  the  Boards  to  have  different  deadlines  for  filing  actions. 

The  Section  does  not  support  this  proposal.  A  longer  time  period  for  filing  an 
action  in  the  Court  of  Federal  Claims  is  required,  given  that  the  Court  requires  a  fully 
articulated  Complaint  at  the  outset.  A  contractor  who  wishes  to  litigate  a  Government 
claim  in  some  cases  would  not  be  able  to  perform  an  adequate  review  within  ninety 
days.  The  shortened  time  period  of  90  days  is  more  appropriate  for  the  Boards  of 
Contract  Appeals,  where  a  litigant  is  required  to  file  a  less  formal  notice  to  commence 
an  action.  If  a  single  filing  period  for  appeals  to  the  Boards  and  Court  is  considered 
desirable,  it  should  be  substantially  longer  than  90  days. 

4.  Section  2552(e)  would  amend  Section  2  of  the  Contract  Disputes  Act 
("CDA"),  41  U.S.C.  §  601,  by  adding  a  new  paragraph  that  would  define  as  "claims"  for 
CDA  purposes,  not  only  claims,  but  also  requests  for  equitable  adjustment  to  contract 
terms  ("REAs")  and  requests  for  relief  under  Public  Law  85-804  (50  U.S.C.  §  1431  el. 
S£fl.)( "extraordinary  relief  requests").  The  Section  understands  that  the  purpose  of  the 
proposed  amendment  is  to  reconcile  the  defense  contract  certification  requirements  of 
10  U.S.C.  §§  2410,  2410e  with  the  Government-wide  certification  requirements  of  the 
CDA.  The  Section  further  understands  that  the  objective  of  the  proposed  amendment  is 
to  eliminate  certain  differences  between  the  various  certification  requirements  and 
thereby  make  it  possible  to  require  only  one  certificate  from  contractors. 


For  example,  fraud  claims  brought  under  Section  5  of  the  Contract  Disputes  Act 
must  be  "determined  within  six  years  of  the  commission  of  such . . .  fraud",  41  U.S.C. 
§  604.  Fraud  claims  brought  under  the  False  Claims  Act  must  be  brought  no  more  than 
six  years  after  the  date  of  the  statutory  violation,  or  no  more  than  three  years  after  the  date 
when  facts  material  to  the  right  of  action  are  known  or  reasonably  should  be  known  by 
the  United  States,  but  in  no  event  more  than  10  years  after  the  date  on  which  the  violation 
is  committed.  31  U.S.C.  §  3731(b). 
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The  objective  of  proposed  Section  2552(e)  is  consistent  with  the  recommendation 
of  the  Section  800  Advisory  Panel  that  there  should  be  a  single  Government-wide 
certification  standard.  Unfortunately,  however,  the  proposed  statutory  provision  would 
not  achieve  its  intended  purpose.  More  significantly,  it  would,  create  complexity  and 
confusion.  For  these  reasons  the  Section  recommends  that  the  proposed  amendment  not 
be  adopted.  The  Section  understands  that  the  Administration  is  in  agreement  with  this 
conclusion  and  has  deleted  Section  2552(e)  from  its  "markup"  of  S.  1587. 

The  best  course  would  be  not  only  to  abandon  proposed  Section  2552(e)  but  also 
to  repeal  10  U.S.C.  §§  2410,  2410e  and  to  indicate  in  the  appropriate  Congressional 
reports  that  the  regulations  requiring  the  certification  of  RE  As  and  extraordinary  relief 
requests  should  be  withdrawn.  This  would  leave  the  CDA  certificate  requirement  as  a 
single  Government-wide  standard  applicable  only  to  "claims"  against  the  Government. 
In  further  pursuit  of  desirable  simplification,  the  Section  also  recommends  that 
legislation  be  adopted  providing  a  definition  of  "claim"  for  CDA  purposes. 

Proposed  Section  2552(e^  Should  Not  Be  Adopted 

There  are  two  reasons  why  Section  2552(e)  should  not  be  adopted.  First,  the 
proposed  amendment  will  not  eliminate  the  duplication  and  differences  between  and 
among  the  defense  contract  certificate  requirements  of  10  U.S.C.  §§  2410,  2410e  and 
the  Government-wide  CDA  certification  requirements.  Section  2410  requires  a 
certificate  with  respect  to  defense-contract-related  claims,  REAs,  and  extraordinary 
relief  requests.  These  requirements  exceed  the  certification  requirements  of  the 
Government-wide  CDA,  which  requires  the  certification  only  of  claims,  not  of  REAs 
and  extraordinary  relief  requests.  The  divergence  between  Section  2410  and  the  CDA  is 
further  complicated  by  Section  2410e,  which  provides  that  the  Secretary  of  Defense  may 
propose  certain  certification  regulations  for  inclusion  in  the  Federal  Acquisition 
Regulation.  Such  regulations  must,  at  a  minimum,  require  a  certificate  that  is  the  same 
as  that  required  by  Section  2410  in  the  sense  that  it  applies  not  only  to  claims  but  also  to 
REAs  and  extraordinary  relief  requests  (therefore,  like  Section  2410,  exceeding  CDA 
requirements).  The  certification  requirement  of  Section  24 lOe  is  different  from  both 
Section  2410  and  the  CDA,  however,  in  that  Section  2410e  sets  forth  certain 
"knowledge"  standards  that  certifiers  must  meet. 

The  differences  between  Sections  2410  and  2410e  are  now  of  little  consequence, 
because  Section  813(b)  of  the  National  Defense  Authorization  Act  for  1993  (Public  Law 
102-484,  106  Stat.  2453)  provides  that  upon  the  promulgation  of  the  rules  called  for  by 
Section  2410e,  Section  2410  is  repealed  The  Secretary  of  Defense  has  promulgated  the 
rules  called  for  by  Section  2410e.  £fi£  DFARS  238.7000,  252.233-7000,  DAC  91-5. 
Thus,  Section  2410,  which  would  be  repealed  by  S.  1587  §  2501,  already  has  been  or 
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soon  will  be  repealed.  The  regulations  promulgated  by  the  Secretary  of  Defense 
pursuant  to  Section  2410e,  however,  continue  to  exceed  the  requirements  of  both 
Section  2410  and  the  CDA  and,  presumably,  will  continue  to  do  so  unless  S.  1S87  not 
only  repeals  Section  2410  but  also  effects  (by  report  language  and/or  the  repeal  of 
Section  2410e)  revocation  of  (or  changes  to)  the  regulations  promulgated  to  implement 
Section  2410e. 

Second,  defining  REAs  and  extraordinary  relief  requests  as  "claims"  for  CDA 
purposes  would  not  only  fail  to  cure  duplication  and  differences,  it  would  create  new 
problems.  For  example,  defining  REAs  and  extraordinary  relief  requests  as  CDA  claims 
would  subject  them  to  the  requirements  of  the  CDA  regarding  submission  to  a 
contracting  officer,  the  requirement  for  a  final  decision,  and  the  right  of  appeal  because 
all  of  those  CDA  provisions  apply  to  CDA  "claims."  41  U.S.C.  §§  605,  606,  and  608. 
Similarly,  defining  REAs  and  extraordinary  relief  requests  as  claims  would  invoke  the 
CDA  interest  provision.  41  U.S.C.  §611.  Contractors  would  recover  interest  on 
amounts  found  due  from  the  date  the  contracting  officer  received  the  REA  or  request  for 
extraordinary  relief  until  payment  was  made.  The  Section  understands  that  it  is  not  the 
intended  purpose  of  proposed  Section  2552(e)  to  achieve  all  these  results  in  the  name  of 
simplification,  and,  in  fact,  no  simplification  would  be  achieved. 

Sections  2410  and  2410?  Should  Be  Repealed 

Because  the  certificate  required  by  Sections  2410  and  2410e  applies  to  REAs  and 
extraordinary  relief  requests,  there  is  no  way  within  the  context  of  the  CDA  alone  to 
reconcile  the  certification  requirements  imposed  by  those  statutes  with  that  required  by 
the  CDA.  One  alternative  would  be  to  amend  Section  2410e  to  provide  that  the 
regulations  promulgated  by  the  Secretary  of  Defense  require  a  certificate  exactly  as 
required  by  the  CDA,  but  applicable  to  REAs  and  extraordinary  relief  requests.  The 
better  solution,  however,  would  be  the  repeal  of  Sections  2410e  and  2410  and  the 
elimination  of  the  requirement  for  the  certification  of  REAs  and  extraordinary  relief 
requests.  This  would  leave  a  single  Government-wide  certification  requirement 
applicable  only  to  claims  and  would  greatly  simplify  the  claims  and  disputes  resolution 
process. 

A  Statutory  Definition  Of  Claim  Should  Be  Adopted 

While  proposed  Section  2552(e)  should  not  be  adopted,  the  Section  recommends 
the  adoption  of  a  definition  of  claim  for  CDA  purposes  that  eliminates  the  "in  dispute" 
requirement  for  "claims"  created  by  DawcQ  Construction  Co..  Inc.  v.  United  States,  930 
F.2d  872  (Fed.  Cir.  1991)  and  cases  which  have  followed  it.  The  judicially-created  "in 
dispute"  requirement  for  matters  to  be  "claims"  under  the  CDA  has  had  a  serious 
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deleterious  effect  on  the  remedial  purposes  of  the  CDA  as  well  as  on  the  encouragement 
of  settlements.  In  the  process  of  the  comprehensive  reform  of  procurement  law 
envisioned  by  S.  1587,  the  Section  recommends  that  a  statutory  definition  of  "claim"  for 
purposes  of  the  Contract  Disputes  Act  be  adopted.  The  Section  proposes  the  following 
definition: 

(e)     CLAIM  DEFINED.  -  Section  2  of  such  Act  (4 1 
U.S.C.  §  601)  is  amended  - 

(1)  by  striking  out  "and"  at  the  end  of 
paragraph  (6); 

(2)  by  striking  out  the  period  at  the  end  of 
paragraph  (7)  and  inserting  in  lieu  thereof";  and";  and 

(3)  by  adding  at  the  end  the  following  new 

paragraph: 

"(8)  the  term  "claim"  means  a  written  demand 
or  written  assertion  by  one  of  the  contracting  parties  seeking, 
as  a  matter  of  right  (1)  the  payment  of  money  in  a  sum  certain 
(which  may  include  incurred  and  anticipated  amounts  to 
which  the  claimant  believes  itself  entitled),  and/or  (2)  the 
adjustment  or  interpretation  of  contract  terms,  and/or  (3)  other 
relief  arising  under  or  relating  to  the  contract.  To  be  a  claim, 
an  assertion  or  demand  need  not  be  in  dispute  either  before 
being  submitted  or  thereafter.  To  be  a  claim,  a  contractor's 
written  demand  or  assertion  must  be  signed  by  a  person 
authorized  to  bind  the  contractor  and  must  include  a  statement 
that  the  submission  is  intended  to  be  a  claim  for  purposes  of 
this  Act.  A  contractor's  claim  seeking  the  payment  of  money 
exceeding  $100,000  must  be  certified  as  required  by  Section  6 
of  this  Act  (41  U.S.C,  §  605(c)(1)).  To  be  a  claim  by  the 
Government,  the  Government's  written  demand  or  assertion 
must  comply  with  Section  6  of  this  Act  (41  U.S.C.  §  605(a))." 

The  Section  earlier  proposed  a  similar  definition  of  "claim"  to  the  FAR  Secretariat. 
The  version  proposed  above  represents  a  refinement  of  the  concepts  contained  in  our 
earlier  proposal  for  a  regulatory  definition. 
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Reconciliation  of  Tension  Between  the  Contract  Disputes  Act 
and  The  False  Claims  Act  

In  January  1993,  the  Section  800  Advisory  Panel  on  Streamlining  and  Codifying 
Acquisition  Law  recommended  amending  the  Contract  Disputes  Act  to  (1)  permit 
transfer  of  cases  from  the  boards  of  contract  appeals  to  the  Court  of  Federal  Claims 
when  fraud  is  alleged,  and  (2)  permit  the  CDA  process  to  go  forward  without  a 
contracting  officer's  final  decision  if  the  contracting  officer  refuses  to  issue  a  decision 
because  of  a  pending  fraud  allegation.  These  recommendations  were  made  in 
recognition  of  the  existing  overlap  between  the  CDA  and  the  False  Claims  Act  (FCA), 
and  the  resulting  impediment  to  the  consistent  and  fair  resolution  of  federal  contracts 
disputes.  S££  Report  of  the  Acquisition  Law  Advisory  Panel,  Chapter  6,  Standards  of 
Conduct,  §  6.3.  (1993).  The  Section  of  Public  Contract  Law  recommends  that  the  CDA 
be  amended  as  recommended  by  the  Section  800  Panel.  The  amendments  to  the  CDA 
are  necessary  to  reconcile  the  tension  between  the  dispute  rights  of  the  contractor  under 
the  CDA  and  the  interest  of  the  Government  in  prosecuting  fraud  under  the  FCA. 

The  CDA  created  a  system  for  the  administrative  and  judicial  resolution  of 
contract  disputes  arising  under  a  federal  procurement  contract.  The  CDA  reflects  a 
broad  Congressional  policy  to: 

.  .  .  provide  a  fair,  balanced,  and  comprehensive  statutory 
system  of  legal  and  administrative  remedies  in  resolving 
Government  contract  claims.  The  act's  provisions  help  to 
induce  resolution  of  more  contract  disputes  by  negotiation 
prior  to  litigation;  equalize  the  bargaining  power  of  the  parties 
when  a  dispute  exists;  provide  alternate  forums  suitable  to 
handle  the  different  types  of  disputes;  and  insure  fair  and 
equitable  treatment  to  contractors  and  Government  agencies. 

S.  Rep.  95-1 118,  95th  Cong.,  2d  Sess.  1  (August  15,  1978). 

Accordingly,  contractors  are  entitled  to  the  benefits  of  the  CDA  dispute  system 
absent  compelling  circumstances.  The  CDA  provides  that  all  claims  by  a  contractor 
against  the  Government,  and  all  claims  by  the  Government  against  a  contractor,  shall  be 
the  subject  of  a  contracting  officer's  final  decision.  41  U.S.C.  §  605(a)  (1988). 
Following  a  contracting  officer's  final  decision,  contractors  are  entitled  to  appeal  the 
decision  to  the  Court  of  Federal  Claims  or  the  boards  of  contract  appeals  for  a  full  trial 
on  the  merits,  id.  §§  606  and  609(a),  with  appellate  review  by  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit.  28  U.S.C.  §  1295  (1988).  Under  the  CDA,  these 
specialized  tribunals  have  primary  and  exclusive  jurisdiction  to  hear  and  resolve  all 
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claims  relating  to  federal  Government  contracts.  This  framework  was  intended  by 
Congress  to  provide  uniform,  fair,  and  prompt  resolution  of  contract  disputes. 

The  FCA  imposes  liability  upon  any  person  who  "knowingly  presents,  or  causes 
to  be  presented,  to  an  officer  or  employee  of  the  United  States  Government  or  member 
of  the  Armed  Forces  of  the  United  States  a  false  or  fraudulent  claim  for  payment  or 
approval."  31  U.S.C.  §  3729(a)(1)  (1988).  An  action  under  the  FCA  can  be  brought  by 
the  United  States  through  the  Department  of  Justice  or  by  a  private  individual, 
commonly  known  as  a  qui  tarn  relator.  Id*  §  3730(b).  Jurisdiction  under  the  FCA  is 
exclusively  in  the  Federal  District  Courts.  Id.  §  3732(a). 

1.     Transfer  of  Cases  from  the  Boards  of  Contract  Appeals  to  the  Court  of 
Federal  Claims  When  Fraud  Is  Alleged 

A  change  to  the  CDA  is  necessary  to  eliminate  the  problematic  overlap  between 
the  CDA  and  the  FCA,  In  some  instances,  disputes  over  the  proper  interpretation  or 
application  of  procurement  laws,  regulations,  or  contract  provisions  can  form  the  basis 
for  both  a  contract  action  under  the  CDA  and  an  action  by  the  Government  or  a  qui  tarn 
relator  under  the  FCA.  Absent  allegations  of  fraud,  these  types  of  actions  would  present 
contract  disputes  for  which  the  board  of  contract  appeals  or  the  Court  of  Federal  Claims 
would  have  exclusive  jurisdiction  under  the  CDA.  The  Court  of  Federal  Claims  has 
jurisdiction  over  fraud  allegations,  but  only  as  counterclaims  brought  by  the 
Government  against  an  action  initiated  by  a  contractor.  When  fraud  is  alleged  in  a  board 
proceeding,  the  proceeding  may  be  stayed  pending  resolution  of  the  fraud  issue  in  a 
district  court. 

In  practice,  the  mere  allegation  of  fraud  by  either  the  Government  or  a  qui  tarn 
relator  is  often  sufficient  to  remove  the  dispute  from  the  CDA  disputes  resolution  forum 
and  place  it  in  a  Federal  District  Court.  In  that  event,  the  contractor  is  deprived  of  its 
CDA  disputes  resolution  forum,  and  complex  statutory  and  regulatory  procurement 
issues  are  submitted  for  decision  by  district  court  judges  and  juries, 

The  inability  of  contractors  to  obtain  board  or  Court  of  Federal  Claims  review  of 
contract  disputes  when  allegations  of  fraud  are  made  is  contrary  to  the  Congressional 
intent  of  providing  exclusive  jurisdiction  for  resolution  of  contract  disputes  in  these 
specialized  tribunals. 

The  Section  800  Panel  proposed  an  amendment  to  the  CDA  to  permit  boards  of 
contract  appeals  to  transfer  pending  disputes  to  the  Court  of  Federal  Claims  when  fraud 
allegations  have  been  made  Under  the  present  system,  the  proceedings  in  a  board 
action  are  typically  stayed  if  fraud  allegations  are  present,  while  the  fraud  issues  are 
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resolved  in  federal  district  court.  This  amendment  would  ensure  that  the  Court  of 
Federal  Claims  would  still  be  available  to  resolve  issues  relating  to  the  claim  and  the 
alleged  fraud.  The  amendment  will  help  minimize  unnecessary  litigation  over  motions 
to  stay  and  threshold  jurisdictional  issues.  The  Section  supports  inclusion  of  such  a 
provision  in  S.  1587.  -   

2.     The  CDA  Process  Should  Go  Forward  Without  a  Contracting  Officer's 
Final  Decision  If  the  Contracting  Officer  Refuses  to  Issue  a  Decision 
Because  of  a  Pending  Fraud  Allegation 

The  Congressional  intent  for  the  CDA  to  provide  a  just,  efficient,  and 
comprehensive  disputes  resolution  process  for  Federal  contracts  has  also  been  stymied 
by  the  apparent  confusion  over  the  contracting  officer's  authority  during  the  pendency  of 
fraud  allegations.  The  CDA,  §  605(a),  provides  that: 

. . .  This  section  shall  not  authorize  any  agency  head  to  settle, 
compromise,  pay  or  otherwise  adjust  any  claim  involving 
fraud. 

Some  contracting  officers  have  interpreted  §  605(a)  to  mean  that  they  are 
precluded  from  issuing  a  final  decision  when  there  are  allegations  of  fraud.  Even 
though  §  605(c)  provides  a  statutory  process  for  the  CDA  disputes  process  to  proceed 
without  a  final  decision,  the  dilemma  for  the  contractor  is  compounded  by  the  position 
that  Government  also  has  taken  that  §  605(c)  does  not  apply  when  there  are  allegations 
of  fraud.  The  result  is  the  CDA  disputes  resolution  process  is  frozen  in  place  with  no 
remedy  available  to  the  contractor  when  the  Government  or  a  qui  tarn  relator  has  made 
allegations  of  fraud. 

The  Section  800  Panel  recommended  that  CDA  §  605(c)  be  amended  to  clarify 
that  the  process  for  obtaining  or  bypassing  the  contracting  officer's  decision  is  available 
even  when  fraud  is  suspected  or  alleged.  This  Section  supports  the  Panel's 
recommendation  and  urges  the  amendment  of  the  CDA  to  allow  the  contractor  to 
proceed  with  the  action  as  a  deemed  denial  if  the  contracting  officer  refuses  to  issue  a 
final  decision  based  on  allegations  of  fraud.  Such  an  amendment  is  consistent  with  the 
purpose  and  policy  of  the  CDA  to  provide  an  expedient  and  fair  resolution  of  contract 
disputes. 
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TITLE  IV  -  SIMPLIFIED  ACQUISITION  THRESHOLD 
AND  SOCIOECONOMIC,  SMALL  BUSINESS,  AND 
MISCELLANEOUS  LAWS 

Subtitle  A  -  Simplified  Acquisition  Threshold 

Subtitle  A  of  Title  IV  of  S.  1587  provides  for  new  small  purchase  procedures, 
raises  the  small  purchase  threshold  from  $25,000  to  $100,000,  and  renames  it  the 
"simplified  acquisition  threshold."  S.  1587,  at  Section  4012,  reserves  all  contracts  under 
the  simplified  procedures  for  small  business,  and  specifically  authorizes  continued  set- 
asides  of  such  contracts  for  minority  small  business.  Section  4013  of  S.  1587  continues 
the  requirement  that  notice  of  any  procurement  under  $25,000  be  published  in  the 
Commerce  Business  Daily  fifteen  days  prior  to  the  issuance  of  a  solicitation.  S.  1587 
further  exempts  procurements  below  the  threshold  from  several  statutory  restrictions, 
including  contingent  fee  certifications,  contract  audit  requirements,  the  procedural 
requirements  of  the  Anti-Kickback  Act,  the  Miller  Act,  the  Contract  Work  Hours  and 
Safety  Standards  Act,  and  the  Drug  Free  Workplace  Act  of  1988. 

The  Section  supports  the  simplified  acquisition  threshold  provisions  for  the 
following  reasons.  First,  the  contracting  agency  still  must  provide  the  required  notice  of 
any  purchase  greater  than  $25,000  in  the  Commerce  Business  Daily.  Therefore,  the 
increase  in  the  threshold  does  not  affect  the  Government's  duty  to  notify  the  public  of 
contract  opportunities.  Second,  all  contracts  under  the  simplified  acquisition  procedures 
are  reserved  for  small  business.  The  increase  in  the  threshold  thus  may  increase 
opportunities  for  small  businesses.  Third,  contracting  agencies  can  continue  to  set  aside 
contracts  for  minority  small  businesses.  The  change  in  the  threshold  should  serve  as  a  net 
benefit  to  small  businesses. 

The  Section  also  supports  the  provisions  which  exempt  small  purchases  from 
various  statutory  requirements.  Small  businesses  benefit  from  a  simplification  of  the 
procurement  process.  Although  the  Section  understands  that  many  of  these  statutory 
provisions  implement  important  social  and  economic  initiatives,  the  Section  believes  that 
the  simplification  of  the  procurement  process  results  in  a  net  social  and  economic  gain. 

The  Section  understands  that  the  Administration  proposes  a  revision  to  S.  1587 
which  would  provide  for  periodic  inflation  adjustment  to  the  proposed  simplified 
acquisition  threshold.  This  is  a  practical  measure  that  will  alleviate  the  need  to 
continually  amend  provisions  so  that  they  remain  in  line  with  economic  realities. 

The  Section  also  understands  that  the  Administration  proposes  to  exempt  certain 
procurements  that  are  posted  and  synopsized  electronically  from  posting  and  publicizing 
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in  the  Commerce  Business  Daily  and  to  make  the  CBD  available  in  electronic  format. 
The  Section  supports  moving  toward  electronic  transmission  of  the  CBD  as  a  net  benefit 
to  all  contractors,  including  small  businesses.  Although  electronic  transmission  will 
require  some  small  businesses  to  modernize  and  outlay  funds  for  equipment,  small 
businesses  will  benefit  by  having  procurement  information  readily  at  their  disposal. 
Moreover,  in  today's  electronic  age,  most  small  businesses  are  already  computer 
functional,  and  the  cost  of  computer  systems  is  becoming  more  and  more  reasonable  as 
technology  improves.  The  net  cost  to  contractors  should  be  more  than  reasonable  when 
considered  in  light  of  the  benefits  of  electronic  media. 

TITLE  V  -  INTELLECTUAL  PROPERTY 

Subtitle  A  —  Technology  Transfer 

Sections  5001  -  5004  amend  the  Stevenson-Wydler  Technology  Innovation  Act  of 
1980,  15  U.S.C.  §  3710d,  to  extend  its  provisions  and  protections  to  computer  programs. 
The  amendments  also  include  conforming  amendments  to  17  U.S.C.  §  105  and  clarify  the 
application  of  the  Stevenson-Wydler  Act  to  employees  of  Government  owned,  contractor 
operated  national  laboratories.  The  Section  800  panel  recommended  these  changes. 

The  Public  Contract  Law  Section  supports  the  changes  in  sections  5001  to  5004 
because  they  promote  transferring  technology  from  Government  to  industry. 

We  understand  that  the  Administration  has  recommended  two  changes  to  Subtitle 
A.  The  first  is  a  minor  language  change  to  use  terminology  consistent  with  Title  17,  U.S. 
Code.  This  change  improves  S.  1587. 

The  Administration  also  proposes  various  minor  revisions  to  35  U.S.C. 
§  202(c)(l)-(3).  The  proposed  revisions  require  small  businesses  and  non-profit 
organizations  to  notify  the  Government  of  subject  inventions  prior  to  publishing  research 
results.  The  Administration  proposal  also  requires  the  contractor  to  elect  to  take  title  at 
least  four  months  before  publication,  public  sale,  or  public  use  award  of  a  patent.  The 
Administration  proposal  requires  election  as  to  foreign  patents.  The  Administration's 
changes  do  not  appear  to  promote  technology  transfer,  the  purpose  of  Subtitle  A. 

The  Section  opposes  the  Administration's  changes  to  35  U.S.C.  §  202(c).  The 
Administration  provisions  impose  additional  requirements  on  small  businesses  to  notify 
the  Government  of  subject  inventions.  Many  small  businesses  have  great  difficulty 
meeting  the  deadlines  imposed  in  the  current  statute  because  they  lack  a  sophisticated 
patents  capability.  There  is  no  reason  to  believe  small  businesses  will  have  a  better 
compliance  record  with  additional  reporting  requirements. 
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Subtitle  B  —  Government  Use  of  Private  Patents, 
Copyrights  and  Trade  Secrets 

Section  5011  requires  issuance  of  regulations  directing  contracting  officers  to 
withhold  authorization  and  consent  for  Government  contractors  supplying  commercial 
products.  Under  the  regulations,  an  owner  of  a  patent  could  sue  an  infringer  in  federal 
district  court.  The  district  court  could  not  enjoin  use  of  the  patent,  but  could  award 
damages.  The  Section  800  panel  recommended  this  change. 

The  Section  supports  section  501 1.  It  allows  a  patent  owner  to  sue  an  infringing 
competitor  in  federal  district  court  and  recover  damages  against  the  infringer  based  on 
sales  to  the  United  States.  Current  law  requires  the  patent  owner  to  sue  both  the  infringer 
in  district  court  for  its  commercial  sales  and  the  United  States  in  the  Court  of  Federal 
Claims  for  the  infringer's  federal  sales.  If  successful,  the  United  States  must  pay  the 
patent  owner,  then  seek  indemnity  from  the  infringing  contractor.  Section  5011  could 
potentially  reduce  litigation  by  allowing  the  patent  owner  to  sue  in  a  single  forum.  The 
proposed  prohibition  against  injunctive  relief  is  essential  to  protect  the  public  interest. 

The  Administration  has  proposed  deleting  Section  501 1  from  S.  1587.  It  gives  no 
reason  for  opposing  the  Section  800  panel's  recommendation.  As  discussed  above,  the 
Section  supports  Section  501 1. 

Section  5012  makes  several  minor  changes  to  10  U.S.C.  §§  2386  and  7210  as 
recommended  by  the  Section  800  panel.  The  Section  supports  the  changes  because  they 
remove  doubts  about  DoD's  licensing  authority  and  they  update  statutory  language. 

The  Administration  proposes  several  revisions  to  10  U.S.C.  §§  2320-2321.  The 
revisions  make  several  minor  editorial  changes  and  provide  additional  statutory  authority 
for  current  regulations  regarding  rights  in  technical  data  for  commercial  items.  The 
revisions  also  add  language  codifying  earlier  decisions  finding  Contract  Disputes  Act 
jurisdiction  over  data  rights  disputes  not  involving  monetary  claims. 

The  Section  supports  the  Administration's  proposed  amendments  because  they 
remove  perceived  impediments  to  implementing  data  rights  policy  tailored  for 
commercial  products. 

TITLE  VI  -  STANDARDS  OF  CONDUCT 

Title  VI  of  S.  1587  proposes  various  revisions  to  the  Procurement  Integrity  Act, 
repeal  of  redundant  and  obsolete  DoD  and  Department  of  Energy  conflicts  of  interest 
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provisions  and  limitations  on  the  use  of  contractor  personnel  to  perform  procurement 
related  functions. 

The  ethics  provisions  of  Subtitle  A  of  Title  VI  offer  changes  that  are  similar  to 
many  of  the  Section  800  Panel  and  National  Performance  Review  recommendations.  The 
Section  supports  S.  1587's  overall  ethics  goals.  Specifically,  the  Section  supports  S.  1587 
in  that  it  (1)  makes  the  Procurement  Integrity  gratuity  provisions  consistent  with 
Government-wide  provisions  promulgated  by  the  Office  of  Government  Ethics; 
(2)  repeals  DoD  and  DOE  specific  ethics  provisions;  (3)  clearly  defines  individuals 
subject  to  Procurement  Integrity  restrictions  (only  senior  procurement  officials  and  other 
specifically  designated  officials  would  be  subject  to  the  post-employment  bans);  and 
(4)  provides  procedures  for  recusal  of  procurement  officials  (making  such  determinations 
available  to  the  public). 

The  Section  understands  that  the  Administration  proposes  to  delete  most  of  the 
ethics  provision  of  subtitle  A  of  Title  VI  in  favor  of  the  Administration's  own  version. 
The  Section  reserves  comment  on  the  Administration's  proposed  ethics  provisions 
pending  further  review. 

In  addition  to  the  ethics  provisions  of  S.  1587,  Section  6051  of  the  bill  would 
prohibit  agencies  from  using  contractor  personnel  to  perform  proposal  evaluation 
activities  unless  qualified  Government  personnel  were  "not  readily  available."  The  "head 
of  each  agency"  would  be  charged  with  determining  the  "standards  of  adequate  training 
and  capability"  necessary  to  assess  whether  Government  personnel  would  be  available  to 
carry  out  the  review. 

While  the  goals  of  Section  6051  may  be  laudable,  it  appears  that  these  limitations 
will  run  counter  to  the  stated  purpose  of  S.  1587  —  streamlining  the  acquisition  process. 
Moreover,  as  the  skills  necessary  for  conducting  each  procurement  may  vary,  it  is  likely 
that  agency  head  determinations  will  be  needed  on  a  case-by-case  basis.  Thus,  given  the 
vague  requirements  of  the  proposed  statutory  language,  it  is  not  clear  that  the  provision 
will  achieve  its  stated  goals  of  reducing  contractor  involvement  in  the  evaluation  process. 

Furthermore,  OFPP  policy  already  prohibits  the  use  of  contractor  personnel  to 
perform  inherently  Governmental  functions,  including  the  selection  of  contractors. 
Similarly,  existing  organizational  conflict  of  interest  regulations  provide  tools  to  ensure 
that  contractors  who  participate  in  proposal  evaluation  have  appropriate  controls  over  the 
use  of  such  information.  To  the  extent  that  federal  agencies  are  using  contractors 
inappropriately,  better  enforcement  of  existing  restrictions,  not  new  statutory  limits, 
would  be  in  order. 
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The  Section  understands  that  the  Administration  proposes  to  delete  Section  6051 
in  its  entirety.  For  the  reasons  stated  above,  the  Section  supports  the  Administration's 
recommended  deletion. 

TITLE  VII  -  DEFENSE  TRADE  AND  COOPERATION 

The  Section  generally  supports  the  provisions  of  S.  1587  which  would  repeal 
obsolete  and  redundant  provisions  in  the  Buy  American  Act,  expand  the  authorized  scope 
of  certain  agreements  and  provide  added  flexibility  for  acquisitions  under  certain 
agreements.  In  particular,  the  Section  supports  the  provisions  of  the  draft  bill  that  amend 
Title  10  to  provide  the  Secretary  of  Defense  with  the  complete  authority  to  conduct 
cooperative  production  projects  with  our  allies.  Currently,  the  only  authority  to  engage  in 
such  projects  is  under  Section  27  of  the  Arms  Export  Control  Act.  This  amendment  will 
provide  greater  flexibility  for  DoD  to  implement  such  projects  outside  of  the  foreign 
military  sales  structure. 

We  understand  that  ihe  Administration  has  proposed  a  number  of  changes  to 
TITLE  VII: 

Amendment  to  the  Buy  American  Act  Rule  of  Origin 

The  Section  supports  the  Administration's  proposal  to  add  language  in  the  draft  bill 
to  conform  the  Buy  American  Act  rule  of  origin  to  the  rule  of  origin  imposed  under  the 
Trade  Agreements  Act.  Harmonization  of  rules  of  origin  will  serve  to  simplify  the 
administration  of  our  international  procurement  agreements.  The  Section  notes  that  on 
January  3,  1994  the  U.S.  Customs  Service  issued  a  notice  proposing  uniform  rules  for 
determining  the  country  of  origin  of  imported  goods.  50  Fed.  Reg.  141.  The  proposed 
rule  would  establish  an  objective  test  for  determining  whether  "substantial 
transformation"  has  occurred  using  the  "change  in  tariff  classification  standard". 
Consistent  with  efforts  to  streamline  the  procurement  process,  in  the  event  that  Customs 
proposal  is  implemented,  we  further  recommend  that  the  revised  rule  be  applied  as  the 
rule  for  determining  whether  "substantial  transformation"  has  occurred  under  the  Buy 
American  Act. 

Amendment  re  "Purchase  of  Foreign  Goods;  Policy" 

This  Section  supports  the  Administration's  proposed  language  expanding  the 
factors  the  Secretary  must  consider  in  determining  whether  to  purchase  foreign  goods  to 
include:  1)  the  need  to  protect  the  defense  technology  and  industrial  base;  2)  coordination 
of  acquisition  activities  with  obligations  contained  in  international  treaties  and  the 
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acquisition  activities  of  our  allies;  and  3)  the  national  security  interests  of  the  United 
States. 

Waiver  of  the  Buy  American  Act  (BAA)  for  Purchases  of 
Commercial  Items  and  Purchases  Not  in  Excess  of  the 
Simplified  Acquisition  Threshold  

We  understand  that  the  Administration  has  proposed  to  amend  S.  1587  to  waive 
the  Buy  American  Act  for  purchases  of  commercial  items  and  purchases  not  in  excess  of 
the  simplified  acquisition  threshold  ("SAT").  The  Section  has  indicated  above  that  it 
supports  these  Administration  proposals  in  so  much  as  they  will  serve  to  simplify  the 
procurement  process.  However,  the  Committee  should  be  aware  that  the  proposal  to 
amend  the  Buy  American  Act  to  exempt  commercial  purchases  and  purchases  beneath  the 
SAT  could  result  in  opening  up  the  U.S.  procurement  market  to  foreign  bidders  without 
ensuring  U.S.  firms  are  given  reciprocal  opportunities  in  the  procurement  markets  of  our 
trading  partners.  For  example,  under  the  GATT  Procurement  Code,  the  threshold  for 
covered  contracts  is  currently  $182,000,  significantly  higher  than  the  draft  legislation's 
proposed  SAT  threshold  of  $100,000.  Further,  as  presently  drafted,  the  Buy  American 
Act  waiver  for  commercial  procurements  and  procurements  under  the  SAT  would  benefit 
all  foreign  bidders  regardless  of  whether  a  foreign  bidder's  home  country  is  a  signatory  to 
the  GATT  Procurement  Code,  a  bilateral  trade  agreement,  or  a  bilateral  procurement 
MOU. 

To  ensure  that  the  United  States  maintains  the  leverage  necessary  to  effectively 
eliminate  foreign  Government  procurement  barriers,  the  Section  suggests  that  the  draft 
bill  be  amended  to  include  language  that  would  extend  such  bidding  opportunities  to 
foreign  bidders  contingent  upon  reciprocal  opportunities  for  U.S.  firms. 

TITLE  VIII  -  COMMERCIAL  ITEM  ACQUISITION 

Title  VIII  of  S.  1587  proposes  a  new  Section  4  of  the  Office  of  Federal 
Procurement  Policy  Act  regarding  commercial  items  applicable  to  defense  and  civilian 
procurements.  The  Section  generally  concurs  in  the  proposed  commercial  item 
provisions  proposed  in  Title  VIII  of  S.  1587.  However,  the  Section  has  the  following 
specific  comments. 

Section  8001  -  Definitions 

The  Section  recommends  that  the  definition  of  "commercial  item"  contained  in 
Section  8001  of  S.  1587  be  expanded  to  include  commercial  services  in  addition  to  those 
services  to  support  a  commercial  product.  There  appears  to  be  no  reason  to  exclude  from 


01/24/94 


-60- 


0014612.02 


521 


the  ambit  of  commercial  items  services,  such  as  architect/engineer  services  and  computer 
programming  services,  which  are  offered  to  the  commercial  marketplace  utilizing  similar 
terms  and  conditions  and  the  same  workforce,  plant  or  equipment  as  that  offered  to  the 
Government.  Although  the  Section  800  Panel  stated  that  it  did  not  have  sufficient 
information  to  recommend  including  such  "pure"  service  contractors  in  the  definition  of 
"commercial  item",  the  Panel  did  state  in  its  Report  that  further  study  of  the  issue  could 
show  a  need  for  broader  relief  for  commercial  service  contractors.  If  the  definition  of 
"commercial  item"  is  not  expanded  in  S.  1587  to  include  such  "pure"  commercial 
services,  the  Section  recommends  that  pilot  tests  be  authorized  which  could  be  used  to 
show  the  need  for  such  relief  for  commercial  service  contractors. 

The  Section  recommends  that  "leased  items"  be  included  in  the  definition  of 
"commercial  items".  This  is  consistent  with  the  definition  contained  in  Section  122  of 
H.R.  2238  and  the  recommendation  of  the  Section  800  Panel.  The  Section  understands 
that  the  Administration's  proposed  commercial  item  provisions  also  includes  "leased 
items"  in  the  definition  of  commercial  items.  There  does  not  appear  to  be  any  reason  to 
delete  "leased  items"  but  to  include  "licensed  items,"  as  S.  1587  currently  does.  Both 
should  be  included  in  the  definition  of  "commercial  items." 

Section  8002  -  Preference  for  Acquisition  of  Commercial  Items  and 

Nondevelopmental  Items 

The  Section  recommends  that  the  preference  set  forth  in  Section  8002  of  S.  1587 
be  revised  to  establish  a  preference  for  commercial  items  over  nondevelopmental  items 
rather  than  according  both  groups  of  items  the  same  level  of  preference.  This  is 
consistent  with  the  preference  stated  in  Section  111  of  H.R.  2238  and  the 
recommendation  of  the  Section  800  Panel.  The  Section  understands  that  the 
Administration's  proposed  commercial  item  provisions  establish  a  general  preference  for 
commercial  items  over  nondevelopmental  items. 

Section  8003  -  Acquisition  of  Commercial  Items 

Section  8003  of  S.  1587  proposes  to  require  the  issuance  of  uniform  contract 
clauses  for  use  in  commercial  item  contracts  and  also  imposes  limits  on  such  clauses. 
The  Section  recommends  deletion  of  the  proposed  provision  regarding  limitations  at 
(a)(l)(B)(ii)  of  Section  8003  which  states: 

(ii)  those  contract  clauses  that  are  essential  for  the 
protection  of  the  Federal  Government's  interests  in  an 
acquisition  of  commercial  items  or  commercial  components, 
as  the  case  may  be; 
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Rather  than  provide  a  limitation  on  the  use  of  contract  clauses  in  commercial  item 
contracts,  this  provision  appears  to  permit  the  promulgation  of  the  type  of  Government- 
unique  contract  clauses  that  are  inappropriate  for  use  in  commercial  item  acquisitions. 
The  Government's  interests  should  more  than  be  protected  by  the  competitive  forces  of 
the  commercial  marketplace  —  as  are  those  of  other  buyers  of  commercial  items. 
Moreover,  based  on  previous  experience  with  DFARS  Part  211,  regulations  implementing 
such  a  statutory  provision  will  likely  be  overreaching  and  will  tend  to  destroy  the  benefits 
of  commercial  item  acquisitions.  DFARS  Part  211  contains  a  plethora  of  Government- 
unique,  commercially  incompatible  clauses.  At  a  minimum,  a  further  restriction  should 
be  added  to  this  provision  in  Section  8003  which  permits  terms  and  conditions  essential 
for  the  protection  of  the  Federal  Government's  interests  only  to  the  extent  that  they  are  not 
inconsistent  with  commercial  practices. 

The  Section  understands  that  the  Administration's  proposal  includes  a  provision 
requiring  promulgation  of  regulations  containing  uniform  terms  and  conditions  for 
commercial  item  contracts  which,  among  other  things,  are  determined  to  be  "essential  for 
the  protection  of  the  Government's  interest".  As  with  the  proposed  language  of  S.  1587 
cited  above,  the  Administration's  proposal  also  appears  to  permit  the  promulgation  of  the 
type  of  Government-unique  contract  clauses  that  are  inappropriate  for  use  in  commercial 
item  acquisitions. 

Section  8004  --  Class  Waiver  of  Applicability  of  Certain  Laws 

Section  8004  of  S.  1587  includes  a  provision  regarding  class  waiver  of 
applicability  of  certain  subsequently  enacted  laws  to  acquisition  of  commercial  items. 
The  Section  recommends  that  this  provision  be  revised  to  prevent  legislation  enacted  after 
S.  1587  from  changing  any  commercial  item  provisions  of  S.  1587  unless  there  is  a 
specific  provision  in  such  later-enacted  statute  which  specifically  refers  to  the  commercial 
item  provisions  and  prohibits  waiver  of  such  later-enacted  statute.  The  Section 
understands  that  the  Administration's  proposed  commercial  item  statutes  take  this 
approach.  This  approach  is  consistent  with  the  Section  800  Panel  recommendation  and 
should  be  preferred  over  the  waiver  mechanism  proposed  in  Section  8004  which 
contemplates  having  to  promulgate  individual  regulatory  class  waivers  for  later-enacted 
statutes. 

Section  8005  -  Inapplicability  of  Certain  Provisions  of  Law 

Finally,  the  Section  recommends  that  the  list  of  provisions  of  law  inapplicable  to 
commercial  item  acquisitions  set  forth  in  Section  8005  of  S.  1587  be  expanded  to  include 
other  laws  which  pose  significant  barriers  to  commercial  item  acquisitions  -  including, 
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but  not  limited  to,  Truth  in  Negotiations,  the  Cost  Accounting  Standards,  the  Buy 
American  Act,  and  the  Trade  Agreements  Act.  The  Section  understands  that  the 
Administration's  proposed  amendments  to  S.  1587  recommend  additional  exemptions  for 
commercial  item  acquisitions,  including  from  the  Truth  in  Negotiations  Act  and  the  Buy 
American  Act. 
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CONTRACT  SERVICES  ASSOCIATION 
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SHIPBUILDERS  COUNCIL  OF  AMERICA 
U.   S.   CHAMBER  OF  COMMERCE 

16  March  1994 


Mr.  Chairmen  and  Members  of  the  Committees: 

Thank  you  for  the  invitation  to  testify  before  your 
Committees.  My  colleagues  and  I  are  pleased  to  appear  today  on 
behalf  of  the  nine  industry  associations  which  represent  the 
aerospace,  defense,  electronics,  services  and  shipbuilding 
industries  and  comprise  the  multi-association  "Acquisition  Reform 
Working  Group"  (ARWG) .  As  a  group,  these  associations  represent 
tens  of  thousands  of  individuals  employed  by  large,  medium- sized 
and  small  companies . 

The  Acquisition  Reform  Working  Group  is  pleased  to  have  the 
added  support  of  the  Council  on  Federal  Procurement  of 
Architectural  and  Engineering  Services  and  the  Alliance  for 
Responsible  Procurement  Reform,  a  broad-based  coalition  that 
represents  ARWG  members  as  well  as  the  design  industry  and  other 
service  providers.  Together,  we  share  a  common  vision  for 
comprehensive    procurement  reform. 

At  the  outset,  we  must  emphasize  that  the  window  of 
opportunity  in  which  to  achieve  the  overwhelming  imperative  for 
comprehensive  acquisition  reform  is  now!  All  of  us  would  agree 
that  the  challenges  facing  our  government  today  are  unprecedented 
and  that  nowhere  is  the  problem  more  manifest  than  in  the  area  of 
national  security.  Downsizing  of  the  defense  budget  and  the 
industrial  and  technological  base  is  continuing  at  an  ever 
accelerating  pace.  Because  of  competing  priorities  and  changes  in 
the  nature  of  the  threat  to  national  security,  the  process  to 
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reduce  force  structure,  expenditures,  and  excess  capacity  is 
clearly  underway.  In  this  environment,  it  is  critical  that  we 
accomplish  our  objectives  without  creating  an  irreversible  erosion 
of  our  technological  and  scientific  leadership,  or  of  the 
industrial  base  essential  to  its  sustenance.  Only  through  radical 
and  comprehensive  reform  of  the  acquisition  process  can  both  needs 
be  rationally  achieved. 

Fortunately,  there  appears  to  be  universal  recognition  from 
all  interested  parties  --  industry,  the  Department  of  Defense,  the 
White  House,  and  the  Congress  --  that  the  current  federal 
acquisition  system  is  in  need  of  major,  systemic  reform.  The 
issue  before  us  is  whether  we  have  the  political  will  to 
accomplish  this  goal.  In  today's  environment  of  reduced  budgets, 
industry  and  the  federal  government  can  no  longer  afford  the 
countless,  non- value  added  requirements  which  burden  the  current 
system.  These  burdens  limit  the  government's  buying  power  and  the 
pool  of  potential  suppliers  by  deterring  thousands  of  firms  from 
doing  business  with  the  government.  Further,  they  jeopardize  the 
financial  health  of  those  who  are  willing  to  contract  with  the 
United  States. 

Therefore,  the  time  is  ripe  to  overhaul  the  present  system  and 
greatly  simplify  and  streamline  it. 

In  mid-1993,  in  order  to  fully  join  in  this  imperative  for 
action,  industry  established  the  Acquisition  Reform  Working  Group 
(ARWG)  .  In  January  of  this  year,  the  Group  sent  to  you  and  your 
staff  its  initial  recommendations  for  meaningful  and  comprehensive 
reform.  We  hope  that  these  ARWG  recommendations  will  be  a  major 
contributor  to  the  debate  on  how  to  reform  the  current  inefficient 
and  ineffective  system  used  by  the  government  to  buy  its  goods  and 
services . 

It  has  been  suggested  by  some  that  ARWG's  legislative  and 
administrative  package  represents  an  "all  or  nothing"  approach  by 
industry;  that  we  have  taken  the  position  that  all  of  our 
recommendations  must  be  adopted  or  we  will  oppose  any  reform 
legislation.     That  is  not  our  position.  _„ 
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We  recognize  that  not  all  things  are  possible  and  that 
compromise,  on  all  sides,  will  be  necessary  if  meaningful  and 
effective  reform  is  to  be  enacted.  As  such,  we  have  approached  the 
issue,  and  S.  1587,  with  a  clear  and  unambiguous  intention  to  be  as 
constructive  as  possible. 

When  S.  1587  was  introduced,  we  spent  a  substantial  amount  of 
time  analyzing  how  it  would,  in  reality,  impact  the  acquisition 
process.  We  concluded  that  while  it  represents  a  good  start  in 
many  areas,  S.  1587,  as  introduced,  simply  will  not  result  in  the 
kind  of  comprehensive  acquisition  reform  we  believe  is  so 
necessary. 

There  are  provisions  in  S.1587  that  do,  indeed,  improve  the 
current  process,  and  we  strongly  support  them.  At  the  same  time, 
however,  there  are  provisions  in  S.  1587  that  we  cannot  support 
because  they  would  actually  make  the  current  system  worse. 
Finally,  there  are  many  key  issues  that  are  simply  not  addressed  in 
S.  1587  that  we  believe  are  essential  to  real,  comprehensive 
acquisition  reform. 

Among  the  provisions  that  we  cannot  support  in  their  current 
form  are  Section  2151,  which  deals  with  allowable  costs  and 
subpoena  authority  for  civilian  agencies;  Sections  1204  and  1251 
which  deal  with  the  treatment  of  commercial  items;  and  Sections 
2201  and  2251,  dealing  with  civilian  agency  audit  authority. 

Similarly,  in  a  number  of  areas,  there  is  a  real  need  to  go 
well  beyond  the  treatment  offered  in  S.  1587,  if  comprehensive 
reform  is  to  be  enacted.  These  areas  would  include  negotiated 
rulemaking,  value-based  procurement,  elimination  of  the  18  month 
time  bar  for  shipbuilding  claims,  and  much  more. 

As  you  know,  industry  has  submitted  to  your  Committees  two 
substantial  commentaries/analyses  of  S.  1587,  the  first  was  a 
preliminary  analysis  which  we  submitted  in  November,  1993;  a  more 
detailed  analysis  accompanied  by  a  comprehensive  set  of 
recommendations,  was  submitted  on  January  19,  1994.  That 
comprehensive  proposal  is  summarized  in  the  following  pages  of  our 
testimony.  We  have  also  attached  below  a  matrix  which  corresponds 
to  the  January  19th  submission  and  which,  while  not  exhaustive, 
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highlights  some  of  our  most  prominent  concerns. 

In  developing  our  analyses  and  recommendations,  we  have  never 
suggested  that  our  proposals  are  an  "all  or  nothing"  package.  But 
we  do  urge  the  Congress  to  carefully  study  each  of  our 
recommendations.  We  have  also  tried  to  prioritize  those  issues  we 
feel  are  most  pressing  and  urge  your  special  attention  to  them. 

In  addition,  Senators  Roth  and  Cohen  have  introduced  S.  1598, 
which  addresses  a  range  of  issues,  including  such  things  as 
performance  measurements,  which  we  believe  are  also  important 
elements  of  comprehensive  reform.  We  would,  therefore,  recommend 
that  key  provisions  of  S.   1598  be  incorporated  in  S.  1587. 

Most  of  all,  however,  we  would  urge  you  to  recognize  that  S. 
1587  is  focused  primarily  on  the  internal  operations  of  government, 
and,  as  such,  will  most  predominantly  impact  the  requirements 
placed  on,  and  freedoms  given  to,  government  managers.  Where  it 
falls  most  short  is  in  its  treatment  of  the  private  sector  and  its 
failure  to  address  a  myriad  of  issues  that  are  of  fundamental 
concern  to  private  industry.  Indeed,  while  the  change  that  the 
bill  will  create  will  be  largely  positive,  the  internal  workings  of 
government  procurement  is  only  one  part  of  a  larger  equation. 

That  is  why,  in  the  final  analysis,  we  are  concerned  that  S. 
1587,  as  it  now  stands,  falls  well  short  of  our  vision  of 
meaningful,  comprehensive  acquisition  reform.  We  strongly  believe 
that  successful  reform  must  be  broad  and  deal  simultaneously  with 
the  statutory,  regulatory,  administrative,  and  cultural  dimensions 
of  the  system,  on  an  integrated,  government -wide  basis. 

As  Secretary  of  Defense  Perry  has  noted,  a  window  of 
opportunity  now  exists  to  achieve  comprehensive  reform.  We  all 
recognize  the  critical  importance  that  acquisition  reform  holds  for 
our  future  technology  and  industrial  base,  our  ability  to  cope  with 
significant  budgetary  retrenchment,  and  our  need  to  reduce,  if  not 
eliminate,  the  20  to  50  percent  cost  penalty  associated  with  the 
current  system- -a  cost  ultimately  borne  by  the  American  taxpayer. 
In  the  spirit  of  comprehensive  reform,  we  therefore  offer  the 
following  recommendations.  We  hope  that  collectively,  we  will  not 
miss  the  extraordinary  opportunity  that  is  now  before  us. 
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**The  page  numbers  referenced  below,  correspond  with  the  page 
numbers  of  the  January  19,   1994  industry  analysis  of  S.  1587, 
which  is  attached  to  this  testimony  as  Attachment  I. 


INDUSTRY  MATRIX  -  S.  1S87 
L  Provisions  That  Need  to  Be  Deleted  or  Substantially  Modified 


Section  Numbers 

Issue 

Industry  Analysts  Page  Number 

Sections  1005/1035 

Time  Period  for  Task  Order  Contracts 

Page  1 

Sections  1014/1064 

Post-Award  Debrie  tings 

Pages  1-2 

Sections  1204/1251 

Commercial  Items  Treaanest 

Pages  2-7 

Section  2151 

Allowable  costs/Subpoena  Authority  for  Civilian 
Agencies 

Pages  7-8 

Sections  2201/2251 

Civilian  Agency  Audit  Authority 

Pages  8-9 

Section  2401 

Critical  Spans  and  Repair  Pars  Quality  Control 

Pages  9-10 

Sections  251/2252 

Contract  Disputes  Act  Jurisdictional  Issues 

Pages  10-15 

Section  3043 

Combatant  Vessels  Construction  Policy 

Page  15 

Section.  4013 

Simplified  Acquisition  -  Electronic  Commerce 

Page  16 

Section  5012 

Page  19 

1  Sections  6001-6004 

Pages  19-20 

EL  Provisions  That  Need  to  Be  Enhanced 


1  Section  Numbers 

Issue 

Industry  Analysis  Page  Number 

Tide  IV 

Additional  Simplified  Acquisition  Threshold 
Issues 

Pages  15-19 

Tide  vm 

Pages  21-25 

IH.  Provisions  in  Section  800  or  National  Performs 

nee  Review  Recommendations  that  Need  to  be  It 

ended 

Section  Numbers 

Issue 

Industry  Analysis  Page  Number 

New  Section,  Tide  I 

Best  Value  Procurement 

Pages  4-5 

New  Section,  Tide  U 

Past  Performance 

Pages  5-7 

New  Sections  2152,  4081.  3010 

Negotiated  Rulemaking  for  Cost  Principles, 
Simplified  Acquisition  and  Commercial  Items 

Pages  7,  18-19.  24-25 

New  Section  2552(e) 

Definition  of  a  Claim  under  Contract  Disputes 
Act 

Page  12 

New  Section  2S5y 

Protest  Cost  Recovery 

Page  13 

New  Section  255i 

Research  and  Development  Pee  Cap  Repeat 

Page  14 

New  Section  25Sxz 

Hazardous  Wants 

Page  14 

New  Section  255yy 

Extraordinary  Contract  Relief 

Pages  14-15 

New  Section.  Title  VII 

Recoupment  of  Nonteciytmg  Costs 

Page  20 
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REINVENTING  THE  ACQUISITION  CULTURE 

The  fundamental  underpinning  of  meaningful  acquisition  reform 
is  the  reinvention  of  the  federal  acquisition  culture  itself. 
Today  we  are  faced  with  a  culture  embedded  in  an  excessive 
preoccupation  with  process  and  micro-management  at  the  expense  of 
quality  and  results.  The  acquisition  system  is  severely  encumbered 
with  prescriptive  rules,  impediments  to  wise  and  decisive  action, 
and  incentives  to  avoid  risk  taking.  Accountability  for  results 
is  so  diffuse  as  to  be  useless,  and,  with  few  exceptions,  is 
lacking  mechanisms  for  a  meaningful  measurement  of  tangible 
results.  Finally,  in  far  too  many  cases,  there  exists  an 
adversarial  versus  partnership  attitude . 

The  current  "cultural  deficits"  can  be  reversed  and  converted 
to  a  successful  model  by  adopting  a  series  of  cultural  change 
mechanisms.  We  need  a  fresh  acquisition  culture  with  a  new  set  of 
characteristics . 

The  most  prominent  of  these  attributes  should  be:  simplicity, 
common  sense,  prudent  risk-taking,  partnership,  intolerance  for 
non-value  added  activities,  reliance  on  guidance  in  lieu  of 
specific  prescriptions  (where  appropriate) ,  and  the  flexibility 
necessary  to  exploit  the  rapidly  emerging  technologies  and 
problem- solving  capabilities  of  the  private  sector.  Together, 
these  features  will  help  ensure  the  adoption  of  a  system  which 
engenders  both  quality  and  efficiency  and  which  ultimately  best 
serves  the  interests  of  the  American  taxpayer. 

We  believe  the  following  key  attributes  represent  a  starting 
point  for  designing  that  new  acquisition  culture: 

Education.     Radically  upgrade  the  current  approach  to 

educational    requirements,    including    the  immediate 

establishment  of  undergraduate  and  graduate  degree  programs 

for  acquisition  professionals  --  both  in  contracting  and 

program  management . 
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Job  Redesign.  Redesign  acquisition  positions  to  reflect 
the  breadth  and  sophistication  demanded  and  couple  this  with 
a  flexible  and  responsive  hiring  system. 

Training.  Design       and       implement  innovative 

government -wide  training  programs  for  organizations  and  for 
individuals . 

SES  Leadership.     Strengthen  the  Senior  Executive  Service 
role  in  providing  meaningful  leadership  in  effecting  change- - 
through  special   training,    interagency  collaboration, 
information  transfer  tools,  etc. 

Organizational  Performance.  Establish  short-  and 
long-term  metrics  to  measure  the  results  of  these  initiatives 
and  make  them  an  integral,  not  collateral,  part  of  each 
agency's  management  responsibilities. 

Consistent  Pressures  for  Excellence.  Many  of  the 
cultural  and  management  changes  proposed  by  the 
Administration,  Congress  and  industry  hold  great  promise.  At 
the  same  time,  however,  they  must  be  implemented  on  a  fully 
consistent  basis  and  with  unyielding  commitment  to  the  overall 
goals  of  reform.  To  do  otherwise  could  threaten  the  broader 
goals  of  reform  and  innovation. 

For  instance,  the  government's  renewed  commitment  to 
establishing  meaningful  performance  standards  against  which 
performance  will  be  measured    is    noble    and    could,  if 

appropriately  applied,  make  a  real  difference.  But  who  will 
set  those  standards?  What  mechanism  will  exist  to  ensure 
that  the  standards  are  maximized  and  that  they  are 
continually  reviewed  and  analyzed,  by  disinterested  parties, 
to  ensure  that  the  standards  are  maximizing  efficiencies  and 
minimizing  costs?  What  incentives  will  exist  to  get 
government  managers  to  continually  look  at  alternative 
sources  of  delivery,  public  or  preferably  private,  once  a 
performance  standard  is  set  and  reached?  These  are  the  kinds 
of  fundamental  questions  which  must  continually  be   asked,  and 
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to  which  answers  must  continually  be  given. 

These  cultural  changes,  when  combined  with  a  balanced, 
comprehensive  set  of  statutory,  regulatory,  and  administrative 
revisions,  will  produce  a  government  buyer/private  sector  seller 
relationship  which  will  provide  the  government  a  higher  quality  of 
goods  and  services  at  fair  prices .  We  therefore  look  forward  to 
working  with  you  and  with  the  Executive  Branch  in  helping  to 
ensure  that  the  necessary  vigilance,  competitive  incentives  and 
pressure  for  excellence  become  ever-present  in  the  government 
environment . 

INCREASE  USE  OF  COMMERCIAL  PRODUCTS 

From  Vice  President  Gore's  National  Performance  Review  to 
Defense  Secretary  Perry's  Mandate  for  Change,  from  the  substantive 
reform  bills  now  before  Congress  to  the  comprehensive 
recommendations  of  our  industry  Acquisition  Reform  Working  Group, 
one  area  of  nearly  universal  agreement  has  emerged  regarding 
increasing  access  to  commercial  products.  We  are  convinced  that 
commercial  products  reform  will  be  the  litmus  test  against  which 
industry  and  the  American  public  will  judge  the  success  of  our 
overall  effort  of  "reinventing"  federal  procurement. 

Numerous  studies  and  DoD  reports  have  documented  the  cost 
premium  to  the  government  of  between  20  -  50  percent  when  the 
government  has  products  developed  and  then  purchases  to  its  own 
unique  specifications  and  management/administration  systems.  In 
other  words,  the  American  taxpayer  pays  between  20  -  50  percent 
more  when  the  government  does  not  take  advantage  of  the 
capabilities  of  the  commercial  marketplace.  Successful 
comprehensive  acquisition  reform  will  be  measured,  in  large  part, 
by  the  degree  to  which  legislation  establishes  a  process  for 
increasing  the  government's  use  of  commercial  sector  capabilities. 

Industry' s  detailed  recommendations  regarding  commercial 
products  acquisition  fall  into  the  following  four  broad  categories: 
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Definition  of  Commercial  Items: 

Current  legislative  proposals  exclude  the  concept  of 
"commercial  services"  from  the  definition  of  "commercial  items, " 
with  the  exception  of  those  services  procured  ancillary  to  a 
commercial  product.  In  the  commercial  marketplace,  a  "commercial 
product"  can  be  a  piece  of  hardware  (a  personal  computer) ,  or  a 
service  (an  800  number) ,  either  of  which  are  developed,  marketed 
and  sold  routinely  to  non- government  customers.  The  term 
"commercial  product"  commonly  encompasses  either  goods  or 
services,   or  both,     as  the  actual  intended  end  product. 

In  the  commercial  marketplace,  the  term  "service"  is  clearly 
understood  and  is  increasingly  developed,  marketed  and  sold  as  a 
stand-alone    commercial    product    in    itself.  The    fact    that  a 

commercial  "service"  is  not  sold  in  conjunction  with  other  types 
of  commercial  "items"  should  not  degrade  its  status  as  a 
commercial  product.  In  addition,  the  definition  should  be  expanded 
to  treat  intra-company  transfers  of  commercial  products,  i.e., 
transfers  from  one  division  of  a  company  to  another,  as  commercial 
items.  One  final  addition  would  clarify  modifications  of 
commercial  items.  Details  on  each  of  these  concerns  are 
incorporated  in  our  January  19th  Comprehensive  Acquisition  Reform 
package,  which  we  have  submitted  for  the  record. 

Statutory  Relief  From  Government -Unique  Requirements: 
Commercial  companies  attempting  to  sell  their  products  to  the  U.S. 
government  are  faced  with  the  impossibility  or  impracticability  of 
complying  with  the  government's  unique  terms,  conditions, 
specifications,  cost  accounting  and  other  systems  requirements. 
These  government -unique  requirements  are  inconsistent  with  the 
manner  in  which  commercial  items  are  sold  in  the  commercial 
marketplace.  In     the     commercial     marketplace,      the  design, 

manufacturing  and  supplier-sourcing  decisions  for  materials,  parts 
and  components  for  commercial  products  are  generally  made  long 
before  orders  or  solicitations  for  the  product  are  issued.  Thus, 
commercial  companies  have  no  practical  opportunity  or  market  need 
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to  design,   manufacture  or  procure     components  in  accordance  with 
unique  government  requirements  and  it  would  be  cost -prohibitive  to 
both  the  government  and  the  company  to  do  so. 

For  that  reason,  the  sale  of  commercial  items  to  the 
government  often  becomes  technically  or  economically  impractical, 
if  not  impossible .  In  our  comprehensive  acquisition  reform 
package,  we  have  recommended  adding  a  new  chapter  to  the  U.S.  Code 
that  deals  exclusively  with  the  federal  government's  acquisition 
of  both  commercial  products  and  services,  and  off-the-shelf 
technology.  Such  a  provision  would  expressly  supersede  any  other 
provision  of  law  and  would  rely  on  commercial  terms,  conditions, 
practices  and  specifications. 

Eliminate  Flowdown  Of  Government -Unique  Terms  And  Conditions: 
The  ability  of  the  government  to  procure  commercial  products 
will  provide  the  government  with  a  wider  selection  of  suppliers, 
lower  prices,  better  products  and  faster  delivery.  Industry's 
discussion  of  this  issue  to  date  has  jointly  addressed  the 
elimination  of  government -unique  terms  and  conditions  for 
commercial  product  acquisitions  at  the  prime  and 
subcontractor/supplier  tiers.  However,  eliminating  the  application 
of  government -unique  terms  and  conditions  to  subcontractors  and 
suppliers  of  commercial  items  and  services  (including  commercial 
divisions  of  government  prime  contractors)  offers  significant 
opportunities  for  streamlining  and  government  cost  savings  and, 
therefore,  merits  separate  discussion. 

Subcontracts  and  purchase  orders  for  commercial  items  and 
commercial  services  are  commercial  transactions.  The  terms  and 
conditions  used  in  these  transactions  should  be  consistent  with 
commercial  practices.  The  use  of  commercial  terms  and  conditions 
for  subcontracts  and  purchase  orders  with  commercial  suppliers 
will : 

result  in  lower  prices  for  the  government  by  eliminating 
costly  government -unique  administrative  and  regulatory 
requirements  which  were  never  designed  for  use  in  a 
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commercial  environment ; 

increase  competition  (also  resulting  in  lower  prices 
for  government) 

broaden  the  defense  industrial  base  by  allowing  DoD  to 
rely  on  items  in  the  commercial  marketplace; 

improve    the    competitiveness    of    lower-tier  defense 
suppliers  by  eliminating  costly  administrative  burdens.  This 
will  foster  conversion/diversification  and  civil-military 
integration;  and, 

provide  DoD  easier  access  to  a  wide  range  of  leading-edge 
commercial  technologies. 

Therefore,  industry  recommends  eliminating  flowdown  of  all 
government -unique  terms  and  conditions  to  commercial 
subcontracts/orders,  including  intra-company  purchases  and 
transfers  from  commercial  divisions. 

Post -Award  Audits/Price  Reduction  Penalties  For  Commercial 
Items/Post -Award  Price  Guarantees: 

The  issues  of  post-award  audit  rights  and  price  reduction 
penalties  are  extremely  important  to  commercial  contractors  and 
also  •  present  insurmountable  barriers  to  the  government's 
acquisition  of  commercial  products.  There  are  adequate  methods 
available  to  assist  the  government  in  determining  price 
reasonableness  prior  to  contract  award.  True  acquisition  reform 
should  not  include  any  post-award  audit  provision  for  commercial 
items.  Also,  in  the  absence  of  fraud,  the  government  should  not 
conduct  post -award  audits  and/or  require  price  reductions.  Such 
actions  are  inconsistent  with  commercial  practices,  and  require 
recordkeeping  and  reporting  which  commercial  companies  do  not,  and 
cannot  realistically,  perform.  Changing  the  current  practice  by 
requiring  a  post -award  audit  and  price  reduction  provision  is 
clearly  a  step  backwards  and  is  inconsistent  with  the  goal  of 
removing  barriers  to  the  acquisition  of  commercial  products. 

At  the  joint  Senate  Armed  Services/Governmental  Affairs 
hearing  held  on  February  24,   1994,  a  discussion  took  place  with 
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Undersecretary  Deutch  regarding  the  possibility  of  requiring  post- 
award  price  guarantees  in  place  of  post-award  audits.  The 
suggestion  that  such  a  trade-off  is  somehow  better  and  that 
commercial  companies  could  realistically  comply  is  incorrect.  The 
manufacturers  of  commercial  products  do  not  allow  any  of  their 
customers  to  perform  post-award  audits,  nor  do  they  provide  price 
guarantees.  Most  commercial  data  collection  systems  simply  do  not 
permit  a  company  to  provide  such  "most  favored  customer" 
guarantees . 

On  October  26,  1993,  when  S.  1587  was  introduced,  a  story  was 
related  to  the  audience  gathered  at  the  White  House,  regarding  an 
attempted  purchase,  during  Operation  Desert  Storm,  of  Motorola 
radios  by  the  Department  of  Defense.  The  story  highlighted  some  of 
the  absurdities  which  result  from  the  complex  web  of  acquisition 
rules.  Unfortunately,  S.  1587  does  not  solve  the  problems 
highlighted  in  the  "Motorola"  story. 

Price  guarantees  or  price  reductions  will  not  cure  the 
problem.  The  Motorola  division  that  was  forced  to  sell  its  radios 
to  the  Japanese  government  so  that  U.S.  forces  could  use  them,  has 
a  policy  of  not  entering  into  "most  favored  customer"  agreements, 
since  it  is  simply  impossible  to  make  the  necessary  certifications. 
As  such,  were  the  same  situation  to  occur  again  in  the  future, 
following  passage  of  S.  1587,  Motorola  would  again  be  unable  to 
sell  its  products  to  the  U.S.  military. 

The  Section  800  Panel  proposed,  and  industry  agrees,  that 
commercial  items,  as  newly  defined,  should  be  totally  exempt  from 
the  Truth  in  Negotiations  Act  (TINA) .  In  addition,  a  section  on 
pricing  commercial  products  should  be  added  to  the  subtitle  on 
commercial  products  in  any  acquisition  reform  legislation.  Both  of 
these  proposals  are  contained  in  our  Comprehensive  Acquisition 
Reform  package. 

We  note  that  at  the  March  10th  hearings  held  jointly  by  these 
committees,  the  General  Accounting  Office  opposed  the  imposition  of 
price  reduction  requirements.  GAO  believes  such  a  requirement 
would  lead  to  unnecessary  litigation  and  administrative  costs,  ad 
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would  further  complicate  an  already  complex  area. 

Furthermore,  the  suggestion  of  the  Department  of  Defense 
Inspector  General  to  broaden  the  government's  post -award  audit 
rights  is  incompatible  with  any  hopes  or  goals  of  more  commercial 
companies  entering  the  federal  marketplace  and  is  thus 
fundamentally  inconsistent  with  real  acquisition  reform. 

DEFENSE  INDUSTRIAL  BASE 

With  the  realignment  of  our  national  security  priorities,  no 
set  of  government  policies  is  more  critical  for  the  nation's 
future  than  those  addressing  the  industrial  base.  Therefore, 
decisions  impacting  on  acquisition  reform  also  have  far-reaching 
implications  for  the  future  viability  of  the  base. 

Comprised  of  both  the  private  and  public  sectors  and  their 
respective  technology,  manufacturing,  and  systems  support 
components,  the  industrial  base  faces  profound  challenges.  Unmet, 
these  challenges  may  significantly  alter  our  ability  to  meet 
future  national  defense  requirements  and  economic  security  goals. 
In  this  context,  the  entirety  of  our  testimony  is  related  to  the 
industrial  base  and  what  is  required  to  ensure  its  vitality. 
However,  this  portion  is  directed  toward  a  number  of  specific 
items  which  have  a  significant,  direct  bearing  on  the  industrial 
base . 

Public -Private  Restructuring: 

Currently,  there  are  over  600  government  maintenance  depots 
and  laboratories  and  Federally  Funded  Research  and  Development 
Centers  (FFRDCs) .  Many  of  these  institutions  are  critical  to  the 
country' s  national  security  and  to  maintaining  a  worldwide 
technological  advantage.  However,  it  is  equally  important  to 
ensure  the  preservation  of  an  adequate  and  financially  healthy 
private  sector  industrial  base.  Therefore,  government  depots, 
laboratories  and  FFRDCs  should  be  sized  commensurate  with  national 
security  budget  trends .  Industry  recommends  that  Congress  and  the 
Administration  develop  and  adopt  a  new  policy  for  defense  systems 
support  that    will  reduce  excess  public  sector  capacity 
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commensurate  with  overall  defense  budget  reductions.  This  policy- 
should  support  the  preservation  of  essential  private  sector 
capabilities  and  remove  artificial  constraints  on  the  assignment  of 
this  defense     systems  support  workload. 

Eliminate  Barriers  to  Commercial -Military  Integration: 
The  government's  procurement  practices  have  constrained  U.S. 
defense-related  companies  and  not  allowed  them  to  be  world  class 
manufacturers      and      competitors.  Government  restrictions, 

bureaucracy,  excessive  and  duplicative  paperwork  and  auditing  have 
all  contributed  to  the  current  process.  The  government  should 
transform  the  current  system  to  more  closely  mirror  that  of  a 
commercial  customer  when  buying  commercial  products  and  services. 
Specific  recommendations  for  expanding  the  use  of  commercial 
products  and  services  have  been    previously  discussed. 

Mult i -Year  Planning: 

Currently  lacking  is  a  policy  which  directs  the  orderly  and 
calculated  drawdown  of  the  government  and  private  sectors  of  the 
U.S.  defense  industrial  and  technology  base.  This  lack  of  a 
comprehensive  policy  threatens  the  existence  of  unique 
manufacturing  techniques  and  capabilities  which  are  vital  to 
maintaining  the  nation's  security. 

The  U.S.  government  and  DoD  should  develop,  distribute, 
prioritize  and  implement  consistent  long-range  plans  for  R&D  and 
manufacturing  for  key  programs .  These  plans  should  include 
budgeting  and  financing  profiles  through  the  implementation  of  the 
critical  sectors  industrial  base  planning  authority  in  Title  42  of 
the  Fiscal  Year  1993  National  Defense  Authorization  Act. 

Simplified  Contract  Financing: 

The  current  system  of  contract  financing  is  unnecessarily 
complex,  resulting  in  non-value  added  overhead  costs  and 
procedural  ambiguities  which  have  resulted  in  costly  and  avoidable 
litigation  for  the  government  and  the  private  sector.  An 
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essential  element  of  comprehensive  acquisition  reform  is  the 
revision  of  contract  financing  procedures  which  will  eliminate 
these  wasteful  overhead  costs  and  diminish  the  opportunities  for 
unnecessary  litigation  while  preserving  appropriate  protections  of 
the  government's  interests. 

In  order  to  achieve  this  simplified  approach  to  contract 
financing,  industry  recommends  that  Section  2307  of  Title  10 
U.S.C.  be  amended  to  stipulate  that  progress  payments  may  include 
time-based,  event -monitored  financing  payments,  thereby  permitting 
the  greater  use  of  commercial -type  financing. 

Defense  Export  Competitiveness: 

Our  ability  to  effectively  compete  internationally  is 
critical  to  the  well-being  of  the  base.  The  following  three 
specific  items  will  contribute  significantly: 

Recoupment  Repeal:  The  fee  for  recoupment  of  non-recurring 
costs  was  originally  adopted  in  the  early  1960s  as  a  way  of 
equitably  sharing  weapon  development  costs  with  U.S.  allies.  The 
Arms  Export  Control  Act  of  1976  specified  that  recoupment  be 
applied  to  Foreign  Military  Sales  (FMS)  of  Major  Defense 
Equipment.  Over  the  years,  the  Department  of  Defense,  through 
regulations,  expanded  the  recoupment  requirements  to  require  that 
an  additional  charge  be  paid  to  the  U.S.  government  on  sales  of 
products  and  technologies  developed  under  government  contracts, 
including  the  commercial  application  of  those  technologies.  To  its 
credit,  the  Clinton  Administration  has  completed  action  to  repeal 
the  administrative  provisions  relating  to  recoupment,  and  has 
submitted  legislation  to  repeal  the  statutory  requirement  for 
recoupment  under  the  Arms  Export  Control  Act.  The  Section  800 
Panel  also  recommended  this  statutory  change.  Elimination  of 
recoupment  will  allow  American  firms  to  compete  more  effectively 
for  billions  of  dollars  in  additional  business  and  will  preserve 
tens  of  thousands  of  U.S.  jobs.  We  support  enactment  of  the 
President's  recommendation  to  repeal  the    statutory  provision  on 
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recoupment . 

Export  Financing:  The  U.S.  defense  industry  faces  several 
unprecedented  challenges.  It  is  currently  laying  off  workers  at 
the  rate  of  20,000  per  month,  is  struggling  with  conversion 
efforts,  and  facing  increasing  competition  overseas.  In  one 
category  of  arms  sales  that  is  almost  universally  accepted  as 
non-controversial  --  sales  to  our  closest  allies- -the  U.S. 
industry  is  finding  itself  at  a  competitive  disadvantage.  Many  of 
these  allies  are  also  experiencing  declining  defense  budgets  and 
must  have  financing  in  order  to  complete  their  national  security 
purchases.  While  our  competitors  (France,  Canada,  Great  Britain, 
Italy,  Belgium,  Spain,  Germany,  and  Sweden)  are  providing  such 
financing,  the  U.S.  presently  has  no  such  program.  The 
Export - Import  Bank  provides  financing  only  for  non-defense 
exports.  As  a  result,  the  U.S.  defense  industry  is  precluded  from 
making  many  sales  to  close  allies  who  require  financing. 
Section  1186  of  the  Fiscal  Year  1994  National  Defense 
Authorization  Act  authorizes  a  $1  billion  export  financing 
program.  Equipment  sales  would  be  limited  to  our  closest  allies 
--  NATO,  Australia,  Japan,  Israel,  and  South  Korea.  We  recommend 
that  the  President  make  the  certification  required  by  section  1186 
to  establish  the  export  loan  guarantee  program.  We  also  recommend 
that  Congress  enact  a  supplemental  appropriation  of  $25  million  to 
fund  the  program  in  the  current  fiscal  year. 

Progress  Payment  Rates  for  Foreign  Military  Sales  (FMS) : 
Progress  payment  rates  have  varied  over  the  years,  with  the  rate 
for  new  contracts  awarded  after  November  11,  1993,  set  by  Congress 
at  75  percent.  Although  not  required  by  law,  DoD  has  taken  the 
position  that  for  FMS  sales  it  will  finance  contractors  at  the 
same  rate.  If  DoD  would  increase  the  progress  payment  rate  to  95 
percent  for  cash  FMS  sales  and  to  95  percent  up  to  the  foreign 
country's  cash  reserves  held  by  the  U.S.  government,  it  would  help 
industry' s  overall  financial  condition  and  compensate    for  the 
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additional  costs  related  to  foreign  sales,  while  still  withholding 
a    final    payment    until    completion   of    the    contract.  Such  an 

increase  would  have  no  impact  on  the  budget,  as  the  funds  involved 
are    of    foreign    government    origin.  We    therefore  recommend 

legislation  that  would  permanently  increase  progress  payment  rates 
to  95  percent  for  FMS  cash  sales  and  to  95  percent  up  to  the 
foreign  country's  cash  reserves  held  by  the  U.S.  government. 
Another  proposal  that  has  merit  is  legislation  to  expand  the 
utility  of  the  Foreign  Sales  Corporation  Act. 

Environmental  Policies: 

Another  issue  that  has  significant  impact  on  the  industrial 
base  and  our  efforts  to  diversify  is  the  lack  of  a  clear-cut 
government  policy  to  indemnify  contractors  for 
environmentally- related  liability.  It  is  essential  to  determine 
the  appropriate  allocation  of  accountability  and  responsibility 
for  environmental  compliance,  clean-up  and  environmentally-related 
liability  that  is  directly  attributable  to  past,  current  and 
prospective  performance  of  government  contracts  for  essential  goods 
and  services .  Federal  agencies  are  increasingly  distancing 

themselves  from  the  potential  of  environmental  liability  through 
the  use  of  a  variety  of  liability-shifting  techniques,  such  as 
unique  contract  clauses.  In  a  report  entitled  "Environmental 
Consequence  Analyses  of  Major  Defense  Acquisition  Programs,"  the 
DoD  Inspector  General  concluded  that  the  individual  services  are 
not  in  full  compliance  with  national  environmental  laws  and 
policies  throughout  the  acquisition  process.  The  report  states 
that  DoD  "cannot  estimate  the  government's  overall  liability  for 
environmental  remediation,  clean-up  and  pollution  prevention 
measures,  (cannot)  actively  monitor  and  control  environmental 
costs;  and  (cannot)  identify  actual  and  contingent  liabilities  for 
environmental  costs."  Among  its  recommendations  was  a  requirement 
for  the  individual  services  to  identify  costs  for  environmental 
clean-up  and  remediation  liabilities  at  contractor  facilities, 
including  the    portion  for  which  the  government  is  potentially 
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responsible . 

There  are  a  number  of  critical  factors  that  must  be  taken 
into  account  in  establishing  a  proper  determination  of  liability. 
One  proposal  supported  by  some  would  establish  an  Environmental 
Liability  Commission  which  would  specifically  address  the 
allocation  of  responsibility  and  liability  for  costs  associated 
with  environmental  compliance,  remediation  and  clean-up  of 
hazardous  waste.  Antitrust:  One  final  comment  on  the  industrial 
base  is  in  order.  We  all  recognize  that  for  the  defense  industry 
to  survive,  it  must  downsize.  We  cannot  maintain  unused  plants 
and  current  workforce  levels  in  the  face  of  significant  reductions 
in  defense  spending,  with  no  prospect  of  increases.  While 
downsizing  is  necessary,  there  is  no  cohesive  program  to  ensure 
that  the  remaining  defense  industrial  base  will  meet  the  future 
needs  of  the  country.  Guidance  is  needed  as  to  the  factors  the 
government  will  use  to  evaluate  defense  industry  mergers  and 
acquisitions,  and  other  forms  of  consolidation  to  ensure  that 
national  security  issues  receive  appropriate  consideration.  The 
Department  of  Defense  must  play  an  important  and  formalized  role 
in  the  review  of  defense  industry  mergers  and  consolidations.  The 
review  process  should  recognize  that  the  Department  of  Defense  is 
the  customer  and  does  have  the  requisite  expertise  to  comment  on 
the  impact  of  a  proposed  merger  on  defense  procurement  and  the 
industrial  base. 

The  key  criteria  that  the  Department  of  Defense  must  include 
in  its  review  of  proposed  transactions  are:  retention  of  core 
capabilities;  -  promotion  of  cost  savings  and  efficiency; 
enhancement  of  important  research  and  development  efforts; 
and,  -  preservation  of  the  U.S.  core  skilled  workforce.  In  1994, 
industry  will  work  with  DoD's  Antitrust  Reform  Task  Force  to 
advocate  the  formulation  of  government  policies  which  ensure  that 
regulatory  barriers  tailored  for  open  commercial  markets  do  not 
artificially  constrain  defense  companies  when  they  are  forced  to 
change  by  virtue  of  shrinking  budgets . 
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SIMPLIFYING  THE  ACQUISITION  PROCESS 

It  is  now  an  accepted  truism  that  the  government  acquisition 
process  is  in  dire  need  of  change  and  reform.  As  it  currently 
exists,  the  process  fails  to  meet  either  the  needs  or  expectations 
of  either  the  government  or  its  private  sector  suppliers.  Indeed, 
while  this  lament  has  become  a  common  refrain  coming  from  the 
business  community,  it  is  interesting  to  note  that  it  is  also  one 
that  has  become  common  within  the  government,  not  only  at  the 
senior  policy-making  levels  but  in  the  trenches  of  contracting  and 
procurement  officials  as  well . 

For  instance,  in  a  survey  of  over  1000  government  procurement 
professionals,  conducted  by  OFPP  and  the  Merit  Systems  Protection 
Board  late  last  year,  the  majority  of  respondents  identified  an 
overly  burdensome  and  complex  procurement  system  as  one  of  the 
most  difficult  problems  they  face.  Similarly,  in  the 
recently-released  OMB  report  on  contracting  policies,  reform  of 
the  acquisition  process  --  making  it  simpler,  more  efficient  and 
more  "user  friendly"  --  was  identified  as  key  to  improving 
government  oversight  and    management  of  its  contracted  activities. 

In  short,   there  is  widespread  agreement  that  the  acquisition 
process  itself  needs  significant  repairs.     In  many  areas,  the 
proposed    remedies    are    widely    accepted   by   both   government  and 
industry. 

Simplified  Acquisition  Threshold: 

Notice  to  the  small  business  community  of  contracting 
opportunities  for  awards  below  $100,000  is  absolutely  essential. 
And  the  federal  agencies  should  not  be  relieved  of  their  present 
requirement  to  publish  notice  in  the  Commerce  Business  Daily  of 
opportunities  over  $25,000  and  below  $100,000  until  they  are  able 
to  provide  an  alternative  notice  mechanism  for  those  contracting 
opportunities.  We  support  linking  these  two  elements.  We  share 
the  concerns  expressed  by  the  U.  S.  Chamber  of  Commerce  and  others 
that  the  full  implementation  of  electronic  notification  is  an 
imperative  which  must  be  integral  to  reforming    the  current 
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system.  However,  under  some  legislative  proposals,  establishing 
the  "simplified  acquisition  threshold"  at  $100,000  is  directly  and 
expressly  linked  to  the  government's  actions  in  creating  an 
electronic  contracting  system.  We  do  not  support  linking  the 
streamlining  of  the  terms  and  conditions  for  contracting 
opportunities  below  $100,000  to  the  administrative  requirement  to 
create  a  complete  electronic  contracting  system. 

Small  business,  in  particular,  would  benefit  most  by 
immediately  establishing  the  simplified  acquisition  threshold  at 
$100,000,  as  long  as  they  can  be  assured  of  receiving  notice  of 
contract  opportunities  between  $25,000  and  $100,000.  The 
Acquisition  Reform  Working  Group  also  supports  increasing  to 
$100,000  the  small  business  reservation  under  the  simplified 
acquisition  threshold,  while  at  the  same  time  retaining  for  a 
short  period  of  time  the  requirement  that  the  federal  procurement 
system  continue  to  collect  information  on  the  actual  awards  to 
small  business  above  the  current  $25,000  level  and  below  $100,000. 
Increased  use  of  comprehensive  subcontracting  test  plans  will  also 
expand  small  business  participation. 

We  can  talk  about  simplification  and  the  intent  of  opening  up 
opportunities  for  small  business  below  this  threshold.  However, 
if  Congress  is  not  willing  to  remove  the  very  barriers  to  federal 
contracting  that  are  imposed  by  each  one  of  the  statutes  identified 
by  the  Section  800  Panel  and  the  Acquisition  Reform  Working  Group, 
we  should  not  be  surprised  when  the  program  fails  to  achieve  the 
goals  we  all  share.  We  recommend,  therefore,  that  the  current 
list  of  exemptions  contained  in  pending  legislation  be  expanded  to 
include  additional  statutes  which  continue  to  represent 
significant  barriers  to  small    business  participation. 

TINA  Threshold: 
There   is  wide   support   for     keeping  the  threshold  for  the 
Truth  in  Negotiations  Act   (TINA)   in    the  Department  of  Defense  at 
$500,000   --   a  level  which  allows  for     an  orderly  and  efficient 
procurement  process  while  still  keeping    potential  government 
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exposure  at  very  minimal  levels . 

Value-Based  Contracting/Contractor  Past  Performance: 
Industry  also  fully  supports  efforts  underway  in  the 
Executive  Branch  to  establish  government -wide  policies  on 
value-based,  or  "best  value,"  contracting.  While  value-based 
contracting  has  become  something  of  the  latest  buzz-word,  the 
reality  is  that  its  application,  and,  indeed,  its  very  meaning, 
varies  from  agency  to  agency.  That  is  why  it  is  so  important  to 
have  a  standard  government  policy  that  will  ensure  everyone  is 
working  from  the  same  script  and  that  substantially  similar 
standards  are  imposed  on  both  the  public  and  private  sectors. 

Currently,  value-based  contracting  is  typically  applied  only 
to  private  sector  offerors.  This  means  that  when  public-private 
competitions  are  involved,  the  private  sector  is  held  to  one 
standard  and  the  public  sector  is  held  to  a  different,  strictly 
cost -based  standard.     That  must  change. 

The  only  guidance  developed  to  date  for  the  application  of 
value -based  criteria  to  the  public  sector  is  contained  in  the 
proposed  revisions  to  OMB  Circular  A- 76,  the  release  of  which  is 
an  important  element  in  reforming  the  acquisition  process.  We, 
therefore,  would  ask  you  to  join  us  in  urging  OMB  to  release  for 
comment  without  delay  the  proposed  revisions  to  Circular  A- 76. 

Furthermore,  industry  shares  the  government's  firm  commitment 
to  quality  and  thus  strongly  supports  efforts  underway  to 
establish  consistent  standards  and  guidances  with  regard  to 
contractor  past  performance.  We  agree  that  contractor  past 
performance  should  be  a  major  source  selection  factor.  In  our 
legislation,  we  have  outlined  the  basic  criteria  that  must  be  a 
part  of  any  government -wide  guidance,  including  appropriate 
protections  for  contractors  and  appropriate  proxy  rules  for 
companies  that  do  not  have  a  past  performance  record  upon  which 
such  judgements  can  be  made. 

The  ARWG  would  like  to  join  the  Alliance  for  Responsible 
Procurement  Reform  in  asking  for  the  protection  of  the  Brooks  A&E 
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Act,  which  establishes  the  delivery  of  quality  A&E  services 
providing  the  highest  value  to  the  taxpayers. 

Draft  RFPs /Non-Standard  Clauses/Cost  Studies: 
Our  proposed  legislation  makes  basic  recommendations  on 
other  items  we  believe  are  important  to  the  overall  reform  of  the 
acquisition  process.  We  have  called  for  increased  reliance  on 
draft  RFPs,  the  elimination  of  non-standard  clauses,  time  limits 
on  cost  comparison  studies,  and  requirements  that  when  cost 
comparison  studies  are  undertaken,  they  be  completed  without 
interruption.  Each  of  these  items  will  help  reduce  costs  and 
improve  efficiencies  in  a  manner  fully  consistent  with  the 
National  Performance  Review. 

Debrief ings  and  Protests: 

Our  legislation  supports  a  more  clear  and  consistent  process 
for  the  treatment  of  protests  and  debrief ings.  We  appreciate  the 
attention  that  has  been  given  to  this  issue  in  both  the  Senate  and 
House  legislation.  Our  philosophical  goal  is  to  have  debrief ings 
be  mandatory  upon  request  and  made  available  within  a  short  time 
frame,  with  adequate  time  following  the  debriefing  for  the 
offerors  to  make  a  reasoned  decision  regarding  a  possible  protest. 
We  believe  such  an  approach  makes  eminent  sense  for  all  concerned, 
in  that  it  provides  offerors'  an  opportunity  to  realistically 
assess  the  award  decision  and  reduces  the  chance  of  frivolous, 
time-consuming  protests.  As  a  necessary  corollary,  we  support  a 
stay  of  contract  performance  pending  resolution  of  a  protest. 

Six-Year  Statute  of  Limitations  on  Claims/  10  U.S.C.  2405: 
In  our  legislative  recommendations,  we  support  the  concept  of 
a  six-year  statute  of  limitations  on  claims  applicable  equally  to 
government  and  industry,  but  are  concerned  with  the  prospective 
use  of  the  phrase  "occurrence  of  event  or  events."  Our  concern  is 
based  on  the  fact  that  the  use  of  similar    terminology  in  10  U.S.C. 
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2405  has  resulted  in  disputes  over  its  interpretation  and 
conflicting  opinions  being  issued  by  Federal  Judges.  Consequently, 
we  have  proposed  language  to  remedy  this  concern.  In  addition,  we 
recommend  repealing  the  unique  and  disparate  statutory  treatment 
for  the  submission  of  shipbuilding  claims  that  is  established  in 
10  U.S.C.  2405. 

Technical  Data  Rights: 

Finally,  our  legislation  addresses  the  key  issue  of  rights  in 
technical  data.  We  recognize  that  this  is  a  difficult  and  complex 
issue.  The  Section  807  Committee  is  preparing  its  final  report  on 
the  issue  for  submission  to  the  Secretary  of  Defense  and  then  to 
the  Armed  Services  Committees.  We  believe  that  their  report  will 
include  improvements  over  the  current,  interim  regulations  and  will 
resolve  some  basic  definitional  and    other  issues. 

Pending  the  final  report  of  the  807  Committee,  and 
recognizing  that  the  report  will,  in  all  likelihood,  not  resolve 
all  of  the  issues  of  concern  to  both  DoD  and  industry,  we  are 
proposing  that  within  the  context  of  acquisition  reform,  the 
Congress  enact  the  primary  clarifying  amendments  only  to  10  U.S.C. 
2320  and  2321,  as  recommended  by  the  Section  800  Panel.  Included 
in  our  recommended  legislation  is  language  which  would  make  clear 
that  the  only  technical  data  and  rights  that  will  be  provided  to 
the  government  will  be  those  that  are  provided  to  any  commercial 
customer,  and  that  any  additional  data  or  rights  in  such  data  will 
be  subject  to  negotiation  on  a  case-by-case  basis.  Conforming 
changes  should  be  made  to  the  Office  of  Federal  Procurement  Policy 
Act. 

FINANCIAL  HEALTH  OF  THE  INDUSTRY 

The  ability  of  the  national  technology  and  industrial  base  to 
adequately  ensure  our  country's  national  security  is  contingent, 
in  part,  on  the  ability  of  the  defense  industry  to  raise  capital, 
maintain  adequate  cash  flow,  and  to  secure  stable  funding.  In 
recent  years,  the  government  has  pursued  policies    which  have 
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created,  at  times,  severe  cash  flow  problems  for  defense 
contractors.  It  is  increasingly  important  that  the  government 
pursue  fair  and  consistent  policies  regarding  the  financial  health 
of  the  industry  if  it  wants  to  preserve  important  defense 
industrial  capacity,  encourage  dual -use  technology,  and  increase 
DoD's  use  of  commercial  products,  processes,  and  practices. 
Industry  will  continue  to  work  with  the  Congress  and  DoD  to 
develop  sound  policies  to  ensure  the  financial  health  of  the 
industrial  base . 

Specifically,  we  strongly  support  modifications  to  the  law 
(10  U.S.C.  2307)  to  provide  flexibility,  under  the  discretion  of 
the  Secretary  of  Defense,  to  make  progress  payments  in  advance  of 
physical  progress,  so  long  as  the  interests  of  the  government  are 
adequately  protected.  Similar  authority  should  be  provided  to  the 
civilian  agencies.  Simultaneously,  industry  supports  alternative 
means  of  financing  long-term  contracts  involving  commercial 
products  in  order  to  attract  increased  numbers  of  small  and  large 
firms  who  currently  refuse  to  do  business  with  the  government,  but 
could  provide  lower  cost  products.  Legislative  changes  could 
provide  government  agencies  the  opportunity  to  provide  financing 
options    which  are  customary  in  the  commercial  marketplace. 

It  should  also  be  noted  that  currently,  contractor  funds  are 
withheld  during  contract  performance,  and  are  not  released  until 
the  final  audit  is  conducted.  In  practice,  these  funds  are  often 
held  by  the  government  for  three  to  five  years,  and  in  a 
significant  number  of  cases,  funds  have  been  withheld  for  longer 
periods  of  time.  Withholding  of  funds  can  be  devastating  to  the 
cash  flow  of  both  prime  contractors  and  their  subcontractors  and 
suppliers.  To  rectify  this  shortfall,  the  government  should  be 
incentivized  to  ensure  that  final  audits  are  conducted 
expeditiously,  and  to  make  partial  releases  of  funds.  This  should 
be  done  through  requiring  the  government  to  pay  interest  on 
withholdings  after  a  reasonable  time,  retroactive  to  the  date  of 
last  delivery  or  substantial  completion  of  the    contract . 
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SMALL  BUSINESS  CONCERNS 

Industry  remains  committed  to  seeking  opportunities  for 
increasing  awards  to  small  and  historically  under  utilized 
businesses .  As  such  we  have  worked  closely  with  the  Congress  in 
support  of  programs  such  as  the  DoD  Section  1207  program,  the 
Mentor- Protege  program,  and  the  comprehensive  subcontracting  plan 
test  program.  These  programs  provide  increased  accountability  for 
implementing  small  business  programs,  provide  for  the  nurturing 
and  support  of  small  and  historically  under-utilized  businesses, 
and  streamline  the  reporting  of  results. 

This  long-range  industry  commitment  is  evident  upon  review  of 
the  membership  roster  of  the  association  members  of  the 
Acquisition  Reform  Working  Group,  which  includes  not  only  large 
firms,  but  hundreds  of  small  and  medium-size  businesses.  We  have 
proposed  several  additional  recommendations  for  expanding  small 
business  participation  in  the    Federal  procurement  system. 

First,  we  recommend  that  the  so-called  "1207"  program 
available  now  only  to  the  Department  of  Defense  (codified  at  10 
U.S.C.  2323)  be  replicated  for  the  civilian  agencies.  This 
provision  provides  strong  financial  incentives  for  establishing 
and  implementing  effective  small  business  programs. 

Second,  we  recommend  that  the  statutory  pilot  DoD 
Mentor- Protege    Program   be   made   permanent    and   be  appropriately 
tailored    and    made    available    to    the    civilian    agencies.  This 
program  enables  large  businesses  to  nurture  and  assist  the  growth 
of  small  and  historically  under-utilized  businesses. 

Third,  we  propose  that  the  government  develop  and  publish 
long-range  program  planning  and  contracting  forecasts,  and  make 
that  available.  This  forecast  should  also  include  information  on 
the  extent  to  which  past  awards  were  reserved  exclusively  for 
small  business. 

Fourth,      we      propose      that      the      current  comprehensive 
subcontracting  test  program  at  DoD  be  made  permanent  and  broadly 
available  as  an  alternative  method  for  reporting  small  business 
subcontracting  awards.     These  methods  reduce  the  paperwork 
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burdens  of  the  system  while  retaining  accountability  for  small 
business  goals . 

Fifth,  the  ARWG  and  the  Alliance  for  Responsible  Procurement 
Reform  support  the  continuation  of  the  Small  Business 
Competitiveness  Demonstration  Program  which  allows  industry 
categories  to  compete  on  an  unrestricted  basis  for  federal 
contracts,  provided  that  small  business  receives  40  percent  of  the 
dollar  value  of  contracts . 

CONCLUSION 

Mr.  Chairmen,  we  are  ready  and  willing  to  work  with  you  and 
others  in  Congress  on  the  prompt  enactment  of  meaningful, 
comprehensive  acquisition  reform  and  believe  that  all  of  our 
recommendations  are  both  reasonable  and  workable.  We  share  you  and 
your  committee's  commitment  to  make  meaningful  reform  a  reality  and 
stand  ready  to  work  with  you  in  that  endeavor. 

As  this  crucial  process  unfolds,  it  is  our  hope  that  Congress 
will  look  closely  not  only  at  the  specific  legislative  and  policy 
initiatives  that  we  have  set  forth  or  that  are  contained  in  one  or 
more  of  the  bills  now  before  you,  but  that  you  will  also  look 
carefully  at  the  policies  and  initiatives  being  planned  or 
implemented  in  the  Executive  Branch  and  which  are  designed  to 
improve  government  efficiency  and  implement  the  National 
Performance  Review,  the  goals  of  which  we  all  share.  Many  of 
those  policies  represent  outstanding  improvements  to  the  way  in 
which  government  operates.  Together,  those  initiatives  should 
fundamentally  alter  the  adversarial  climate  which  has  afflicted  the 
buyer-seller  relationship  during  the  last  decade.  If  they  are  to 
succeed,  the  pressure  for  excellence  must  be  unflagging  and  the 
complete  commitment  of  all  parties  concerned  must  be  unfailing. 

We  must  strive  for  a  true  government -industry  partnership 
which  emphasizes  a  balanced,  problem- solving  approach  to  the  many 
challenges  facing  us  all .  Our  collective  success  in  doing  that 
will  be  the  real  and  ultimate  measurement  of  the  effectiveness  of 
the  legislation  on    which  you  are  now  working.     Our  collective 
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success  will  also  be  the  principal  determination  of  the  degree  to 
which  we  truly  serve    the  interests  of  the  American  taxpayer. 

Mr.  Chairmen,  thank  you  again  for  providing  us  with  the 
opportunity  to  appear  here  today.  We  would  be  glad  to  try  to 
answer  any  questions  you  might  have. 
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On  November  16,  1993  eight  associations  presented  thoughts  and 
comments  with  regard  to  S.  1587 ,  "The  Federal  Acquisition 
Streamlining  Act  of  1993".    The  comments  provided  were 
preliminary  in  nature.    After  further  review  of  the  proposed 
legislative  language  included  in  S.  1587,  we  would  like  to  add 
the  following  comments  to  supplement  and  clarify  the  discussion 
of  Section  1204/1251:  Additional  Special  Rules  for  Commercial 
Items  contained  on  pages  2-4  of  the  attachment  to  our  letter: 

1)      Truth  In  Negotiations  Act  (TINA)  Changes 

Except  for  the  permanent  threshold  increase  to  $500,000,  the 
changes  contained  in  Section  1201-1208  may  not  be  of  benefit 
to  companies  trying  to  sell  commercial  products  to  the 
government.    Our  concern  is  that  the  changes  to  the  TINA  may 
confuse  the  existing  situation  and  perhaps  inadvertently 
move  the  process  a  step  backwards.    Section  1204  sets  up 
separate  "special  rules"  for  contracts  which  have  not  been 
awarded  based  upon  adequate  price  competition,  or  catalog  or 
market  price.    It  is  left  unclear  how  contracts  for 
commercial  items  based  on  adequate  price  competition,  or 
catalog  or  market  prices  are  to  be  treated.  Commercial 
items,  regardless  of  the  manner  by  which  they  are  awarded, 
should  be  completely  exempt  from  TINA.    The  flaws  are 
summarized  as  follows: 

a)  It  establishes  a  separate  price  reasonableness 
test. 

b)  It  authorizes  agency  heads  to  develop  their  own 
nonstandard  price  reduction  clause. 

c)  It  allows  a  new  standard  of  "misleading"  to 
defective  pricing  issues. 

d)  It  authorizes  post-award  audits. 


2)      Post-Award  Audits 

The  issue  of  post-award  audit  rights  is  extremely  important 
to  commercial  contractors  and  presents  an  unacceptable 
barrier  to  the  acquisition  of  commercial  products.  We 
believe  that  there  are  adequate  methods  to  assist  the 
government  in  determining  price  reasonableness  which  do  not 
entail  the  need  for  the  government  to  have  post-award  audit 
rights. 
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Within  the  subtitle  on  commercial  items,  a  section  on 
pricing  commercial  products  should  be  added.    In  the 
industry  analysis  of  the  commercial  items  chapter  of  the 
Section  800  report,  we  recommended  a  section  on  pricing 
commercial  items  which  was  based  on  actual  commercial 
practices.    This  recommended  legislative  language  has  been 
previously  provided  to  your  staff. 

The  current  practice  of  most  companies  selling  commercial 
items  to  the  government  is  to  provide  the  government 
information  on  prices  charged  for  comparable  commercial 
sales  in  order  to  establish  a  catalog  or  market  price.  This 
information  is  ordinarily  all  that  is  necessary  to  support  a 
price  reasonableness  determination.    The  provisions  of  S. 
1587  that  permit  post-award  audits  or  post-award  changes  in 
price  are  inherently  inconsistent  with  the  concept  of 
contract  formation  as  understood  in  commercial  contracting. 
Section  1204  would  allow  the  government  to  have  the  right  to 
post-award  audit  for  a  period  of  up  to  three  years  after 
contract  award  for  "sole  source"  commercial  items.    There  is 
presently  no  post-award  audit  for  awards  based  on  adequate 
price  competition,  or  catalog  or  market  prices.  The 
government  should  not  have  a  post-award  audit  right  for 
commercial  products. 

This  section  makes  the  government  market  even  more 
unattractive  to  commercial  companies  and  is  contrary  to 
acquisition  reform  objectives.    Commercial  companies  are 
willing  to  permit  the  government  to  audit  price 
reasonableness  information  prior  to  reaching  an  agreement  on 
price  and  audit  rights  and  should  be  limited  to  verifying 
that  information.     If  an  item  or  modification  fails  to  meet 
the  definition  of  a  commercial  item,  then  the  full  range  of 
cost  or  pricing  data,  certification,  audit  and  price 
reduction  requirements  of  TINA  should  apply. 

We  strongly  oppose  the  imposition  of  any  post-award  audits 
on  commercial  items.    Commercial  items,  regardless  of  the 
manner  in  which  they  are  awarded,  should  be  exempted  from 
TINA. 
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November  16,  1993 


The  Honorable  Sam  Nunn 
Chairman 

Committee  on  Armed  Services 
United  States  Senate 
228  Russell  Office  Building 
Washington,  DC  20510 

Dear  Mr.  Chairman: 

As  the  associations  representing  America' s  aerospace,  defense, 
electronics,  services  and  shipbuilding  industries,  we  are  pleased 
to  submit  to  you  our  thoughts  and  comments  with  regard  to  S.1587, 
"The  Federal  Acquisition  Streamlining  Act  of  1993". 

We,  like  you,  have  a  longstanding  commitment  to  real  and 
meaningful  acquisition  reform.  We  are  also  fully  mindful  of  the 
months  of  hard  and  serious  work  that  have  gone  into  fashioning  this 
legislation  and  appreciate  the  difficulties  posed  by  many  of  the 
issues  that  must  be  resolved. 

At  this  time,  however,  we,  like  many  others,  recognize  that 
S.1587  is  but  a  first  step,  one  which  must  be  followed  soon  by 
additional  legislation.  We  have,  therefore,  limited  our 
preliminary  comments  and  recommendations  to  those  key  issues  that 
we  believe  represent  the  minimum  that  must  be  addressed  if  S.1587 
is  to  be  an  effective  first  stage  of  acquisition  reform. 

We  also  recognize  that  there  are  many  more,  equally  important 
issues,  many  of  which  are  addressed  in  the  Section  800  panel  report 
and/or  the  National  Performance  Review,  that  are  not  addressed  in 
S.1587  but  which  are  central  to  our  common  goal.  These  issues 
(including  but  not  limited  to  utilization  of  commercial  practices, 
barriers  to  contracting-out,  export  financing,  qui  tarn,  depot 
maintenance  and  more)  are  simply  too  important  to  be  ignored,  even 
in  this  first  stage. 
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We  look  forward  to  the  opportunity  to  discuss  with  you,  both 
in  hearings  and  directly,  the  issues  raised  in  our  analyses  and 
recommendations  as  well  as  those  other  issues  that  still  need  to 
be  addressed.  In  the  meantime,  should  you  have  any  questions  or 
desire  further  clarification,  please  do  not  hesitate  to  contact  us. 
For  the  purposes  of  this  effort,  Peter  Scrivner  of  the  American 
Defense  Preparedness  Association  (703-522-1820)  will  serve  as  our 
central  point  of  contact. 

Our  thanks  in  advance  for  your  time  and  consideration. 
Sincerely, 


Don  Fuqua 

Aerospace  Industries 


Lawrence  F.  Skibbie 
American   Defense  Preparedness 
Association 


3*CL  

Gary^Engebretson 
Contracting  Services  Association 


CM 

Dan  C.  H 
Electron 


Dan  C.  Heinemeier  JWnes  R.  Hogg 

Electronic  Industries  Association    National  Security  Industrial 

Association 


Bert  Concklin 

Professional  Services  Council 


ocker 

ders  Co\m3il  of  America 


J^fyf rfey  kjjoseph  ^ 
U.S.  Chamber  of  Commerce 


cc:  Committee  on  Armed  Services 

Committee  on  Governmental  Affairs 
Committee  on  Small  Business 
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PRELIMINARY  INDUSTRY  ANALYSIS  OF  S.  1587 

(NOTE:  ALL  SECTION,  PAGE,  AND  LINE  NUMBERS  ARE  TO  THE    BONED  \ 
TEXT  OF  8.  1587,  AS  INTRODUCED) 


TITLE  I:  CONTRACT  FORMATION 

Sections  1005/1055  TIME  PERIODS  FOR  TASK  ORDER  CONTRACTS 

We  support  the  provision  for  both  DoD  and  the  civilian  agencies 
that  clarifies  the  authority  to  award  task  and  delivery  order 
contracts,  and  to  award  multiple  contracts  for  the  same  or  similar 
supplies.  However,  both  sections  arbitrarily  limit  the  contract 
period  for  these  contracts  to  three  years.  We  do  not  believe  that 
the  statute  should  unreasonably  limit  the  length  of  these  types  of 
contracts.  At  a  minimum,  it  should  permit  contracts  for  five  years, 
or  longer  if  justified  by  compelling  circumstances,  taking  into 
account  the  nature  of  the  supplies  or  services  to  be  procured  (such 
as  for  environmental  remediation) . 

AMENDMENTS : 

On  page  12,  line  14,  insert  after  "modifications,"  the 
phrase  "multiple  contracts,". 

On  page  12,  line  14,  strike  "3"  and  insert  "5". 

On  page   12,    line   14,    strike   "years,"   through  line   18  and 

insert  in  lieu  thereof  "years." 

On  page  29,  line  17,  insert  after  "modifications,"  the 
phrase  "multiple  contracts,". 

On  page  29,  line  17,  strike  "3"  and  insert  "5". 

On  page  29,  line  17,  strike  "years,"  through  line  20  and 

insert  in  lieu  thereof  "years.". 

SECTIONS  1014/1064:  POST-AWARD  DEBRIEF INGS 

We  support  the  mandate  for  agency  debriefings  when  requested  by  an 
unsuccessful  offeror.  However,  we  are  concerned  that  the  agency 
will  not  provide  to  all  unsuccessful  offerors  timely  notification 
of  the  date  of  contract  award  in  order  to  provide  a  meaningful 
opportunity  to  evaluate  the  need  for  debriefing  and  make  the 
necessary  request.  We  believe  an  amendment  that  starts  the 
debriefing  "clock"  only  after  receipt  in  writing  by  the 
unsuccessful  offeror  from  the  agency  of  the  date  of  contract  award 
is  minimal  due  process  which  contractors  are  entitled  to. 
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AMENDMENTS : 

On  page  21,  line  18,  insert  after  "date  of"  the  phrase 
"receipt  in  writing  by  the  unsuccessful  offeror  from  the  agency  of 
the  date  of".  On  page  40,  line  12,  insert  after  "date  of"  the 
phrase  "receipt  in  writing  by  the  unsuccessful  offeror  from  the 
agency  of  the  date  of". 

SECTIONS  1204/1251:  ADDITIONAL  SPECIAL  RULES  FOR  COMMERCIAL 
ITEMS" 

We  believe  that  commercial  products,  regardless  of  the  manner  by 
which  they  are  awarded,  should  be  completely  exempt  from  the 
application  of  the  requirements  of  TINA.  This  bill  stops  far  short 
of  that  goal. 

Industry  also  proposed  that  there  should  be  no  post  award  audits 
for  commercial  items.  The  Section  800  Panel  limited  post-award 
audits  for  all  commercial  items  to  one  year  after  contract  award 
whereas  this  section  has  a  post-award  audit  running  for  three  years 
after  contract  where  an  item  was  awarded  under  the  "special  rules" 
provisions  of  2306a (d)(2),  as  amended  by  section  1204. 
Nevertheless,  any  other  commercial  item  which  is  not  awarded  under 
the  special  rules  of  2306a (d)  would  still  be  subjected  to  the 
"normal"  post-award  audit  for  up  to  three  years  after  the  date  of 
final  payment  of  the  contract.  This  inconsistent  treatment  of 
commercial  products  even  undercuts  the  professed  philosophy  of  this 
bill,  and  must  be  reconciled. 

Also,  this  provision  refers  to  a  modification,  but  fails  to  cover 
modifications  within  the  TINA  exception.  The  Section  800  Panel 
clearly  provided  that  modifications  would  be  covered  under  the  TINA 
exception. 

Finally,  we  are  concerned  about  the  standard  under  which  the 
automatic  price  reduction  clause  for  certain  commercial  contracts 
could  be  invoked. 

Our  proposed  amendments  are  included.  Conforming  changes  must  be 
made  for  the  civilian  agencies  in  the  provisions  of  section  1251. 

AMENDMENTS : 

A.  To  address  the  need  to  ensure  that  modifications  to  commercial 
contracts  which  maintain  the  essential  commercial  nature  of  the 
item  are  also  exempt  from  the  requirement  to  submit  certified  cost 
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or  pricing  data.  We  would  prefer  a  straight  exemption  for 
commercial  products  from  the  application  of  TINA. 

On  page  46,   line  23  amend  subparagraph   (B)   to  read  as 
follows : 

"(B)  exercise  the  authority  provided  in  subsection 
(b) (1) (A)  to  exempt  contracts,  subcontracts, 
modifications  and  intracompany  transfers  under  such 
procurements  from  the  requirements  of  subsection  (a).". 

-  On  page  47,   strike  all  through  page  48,   line  14  and  insert 
the  following: 

"(2)  In  any  case  in  which  it  is  not  practicable  to 
contract  for  a  commercial  item  on  a  competitive  basis, 
and  the  procurement  is  not  covered  by  an  exception  in 
subsection  (b) ,  the  contracting  officer  shall  nonetheless 
exempt  the  contract,  sub-contract,  modification  or 
intracompany  transfer  from  the  requirements  of  subsection 
(a).". 

However,  in  the  event  it  is  not  possible  to  grant  the  complete 
exemption  for  commercial  products  from  the  requirements  of  TINA, 
we  recommend  that  modifications  and  intracompany  transfers  be 
exempt  from  the  requirements.  Note  that  we  have  also  added  the 
concept  of  intracompany  transfers  in  the  definition  of  "commer- 
cial items"  under  Title  VIII. 

AMENDMENTS : 

(1)  On  page  47,  line  4,  strike  "may"  and  insert  "shall.". 

(2)  On    page    46,     line    24,     strike    "the    contracts  and 
subcontracts"  and  insert  "the  contracts,  subcontracts, 
modifications  and  intracompany  transfer  under  such 
contracts  and  subcontracts,". 

(3)  On  page  47,  line  5,  strike  "a  contract  or  subcontract" 
and  insert  "a  contract,  subcontract,  modification,  or 
intracompany  transfer  under  such  contract  or  subcontract". 

Make  similar  changes  to  the  civilian  aoencies  beainning  on  page 
59. 
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B.  To  address  the  standard  for  invoking  the  price  reduction  clause: 

On  page  47,  line  20,  before  "provides"  insert  "knowingly  and 
willfully". 

C.  To  clarify  that  the  audit  authority  goes  only  to  the  information 
provided  and  not  to  the  question  of  whether  the  information  was 
current  and  complete. 

On  page  48,  line  8,  strike  "to  such  information"  and  insert 
"to  the  information  provided". 


D.  To  address  the  period  of  time  for  post-award  audit,  while  we 
strongly  believe  that  there  be  no  post-award  audit,  at  a  minimum 
accept  the  recommendation  of  the  Section  800  Panel  to  allow  a  one 
year  post-award  audit  for  any  commercial  item,  regardless  of  the 
manner  awarded.  We  cannot  accept  any  longer  period  of  time. 

On  page  48,  line  12,  strike  "3"  both  places  it  appears  and 
insert  "1". 

E.  To  address  the  applicability  of  the  examination  of  information 
and  post-award  audits  to  all  commercial  item  awards: 

On  page  48,  line  6,  strike  "paragraph  (2)"  and  insert 
"paragraph  (b)(1)  or  this  paragraph  (2)".". 

NEW  SECTION:   "BEST  VALUE " 

An  increasing  percentage  of  federal  contracts  involve  performance 
requirements  which  entail  high  technology  solutions,  have  great 
complexity,  include  significant  developmental  content  or  require 
high  levels  of  creativity  and  sophisticated  analyses.  Best  value 
or  equivalent  techniques  can  yield  the  most  advantageous  result 
for  the  government  through  a  disciplined  approach  to  determining, 
balancing  and  trading  off  technical,  price,  and  other  relevant 
considerations  in  the  source  selection  process. 

There  is  widespread  consensus  among  procurement  experts  in  both 
the  public  and  private  sectors  that  a  contemporary,  systemic  (i.e. 
quality-based)  approach  to  best  value  contracting  is  long  overdue. 
Properly  designed  and  executed,  such  a  system  will  materially 
improve  the  quality,  responsiveness  and  cost  efficiency  of  the 
goods  and  services  acquired  by  the  Federal  Government. 
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The  bill  does  not  include  any  language  on  "best  value"  procurement. 
We  recommend  that  the  OFPP  Administrator  be  directed  to  establish 
such  a  government-wide  system.  The  rudimentary  first  efforts  toward 
that  goal  have  already  been  taken  through  the  issuance  of  a  draft 
OFPP  Policy  Letter. 

AMENDMENT: 

On  page  105,  after  line  24 ,  insert  a  new  section  as  follows: 
"Sec.  .  Best  Value  Procurement  System. 

"(a)   The  Administrator  of  the  Office  of  Federal  Procurement 
Policy  shall  develop  a  best  value  procurement  system  for 
the  acquisition  of  goods  and  services.    The  system  shall 
incorporate  at  least  the  following  elements: 
"(1)   the  use  of  draft  requests  for  proposals  for  complex, 
high-technology,    or   other   requirements   demanding  sophisticated 
problem  solving;        "(2)      standards     for     defining     top  level 
evaluation    factors    including   a   clear   preference    for  assigning 
relative  weights.    The  standards  for  assigning  evaluation  factors 
shall  conform  to  the  requirements  in  section  2305a  of  title  10,  or 
in  section  253a  of  title  41,  as  the  case  may  be; 

"(3)  a  strong  preference  for  incentive  contracting  in 
appropriate  situations;  "(4)  strict  prohibitions  against  technical 
leveling  at  any  stage  in  the  source  selection  process; 

" (5)  inclusion  of  cost  realism  evaluation  procedures; 
"(6)    clear  procedures  and  guidelines  for  determining  tech- 
nical-to-cost  ratios    and  maintaining   their  integrity 
•throughout  the  source  selection  process;" 
(7)     comprehensive    guidelines    on    how    to    perform  complex 
technical-cost  tradeoff  analyses  during  source  selection;  and 

"(8)  fully  defined  procedures  for  conducting  meaningful 
debrief ings . " (b)  Any  procurement  that  uses  the  system  established 
under  paragraph  (1)  will  be  deemed  to  satisfy  the  requirements  of 
adequate  price  competition  provided  for  in  section 
2306a (b) (1) (A) (i)  of  title  10,  United  States  Code  or  in  section 
304A(b)  (1)A)  (i)  of  the  Federal  Property  and  Administrative  Services 
Act  (41  U.S.C  254A) ,  as  the  case  may  be. 

"  (c)  The  Administrator  shall  develop  the  system  required  by 
paragraph   (1)   within  180  days  after  enactment  of  this 
Act . " . 

NEW  SECTION:  PAST  PERFORMANCE 

Past  performance  is  one  of  the  most  critical  factors  in  successful 
source  selection.  Current  federal  practice  is  lacking  in  uniformity 
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and  consistency  and,  in  too  many  cases,  is  non-existent.  In  an 
procurement  era  increasingly  characterized  by '  complexity,  high 
technology  and  developmental  performance  demands,  an  assessment  of 
a  contractor's  relevant  past  performance  is  one  of  the  strongest 
quality  discriminators  available  to  the  federal  buyer.  Some 
federal  agencies  do  a  respectable  job  of  evaluating  past 
performance,  but  these  systems  often  are  only  loosely  linked  to  the 
source  selection  process  and  frequently  do  not  contain  the  features 
essential  for  an  effective  and  equitable  system. 

The  bill  does  not  include  any  language  on  "past  performance" 
procurement.  We  recommend  that  the  OFPP  Administrator  be  directed 
to  establish  such  a  government-wide  requirement. 

AMENDMENT : 

On  page  105,  after  line  24,  insert  a  new  section  as  follows: 

"Sec.  .  Past  Performance  Evaluation  Requirement 

"(a)     The    Administrator    of    the    Office    of  Federal 
Procurement    Policy    shall    develop    a    past  performance 
requirement   for  use   in   the  procurement   of  goods  and 
services.    The  use  of  such  past  performance  requirement 
is    mandatory    and    shall    be    included    in    all  source 
selection  plans  as  an  evaluation  factor  to  be  analyzed, 
rated   or   scored   and   to   be    included   in   the  overall 
evaluation  of  each  offeror's  proposal  or  bid. 
"  (b)    The   design   of  the   past  performance   system  will 
include  at  least  the  following  essential  features: 
"(1)  a  clear  definition  of  the  types  of  contracts  subject  to 
mandatory   application   of   contractor  past  performance 
evaluation  requirement; 

"(2)  a  uniform  approach  for  government-wide  application; 
"(3)  contractor  access  to  their  own  performance  review  files 
and  strong  protection  against  improper  or  unauthorized 
disclosure  of  a  contractor's  performance  or  rating; 
"(4)  due  process  features  which  permit  contractors  to  respond 
to  any   negative   evaluation  which  an   agency  may   have   of  that 
contractor's  past  performance  and  authority  for  the  contractor  to 
receive  an  independent  evaluation  of  its  concerns  with  information 
maintained  by  the  agency  by  a  disinterested  official  within  the 
agency; 

"(5)  Criteria  to  trigger,  after  a  fixed  period  of  time,  the 
purging  of  any  recording  of  past  performance  information  no  longer 
relevant  to  the  determination  of  the  ability  to  perform  on  future 
contracts. 
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" (c)  The  Administrator  shall  develop  the  requirement 
provided  for  in  paragraph  (1)  within  180  days  after 
enactment  of  this  Act.". 

Beyond  these  requirements,  we  could  also  support  administrative 
implementation  of  a  semi-annual  "customer  satisfaction"  survey 
applicable  to  large  contractors  with  multiple  government  contracts, 
at  a  threshold  to  be  mutually  established  between  OFPP  and  industry 
associations  representing  affected  contractors. 

TITLE  ZZ:  CONTRACT  ADMINISTRATION 

SECTION  2151:  ALLOWABLE  CONTRACT  COSTS 

For  the  civilian  agencies,  the  bill  establishes  the  identical 
standard  for  penalties  for  unallowable  costs  as  in  title  10. 
However,  neither  the  current  law  for  DoD  nor  the  proposal  for  the 
civilian  agencies  address  the  v, d),D  of  penalties  being  assessed 
without  evidence  of  a  contractor's  negligence  or  intent  to  defraud. 
We  believe  such  a  standard  should  be  adopted. 

AMENDMENT : 

On  page  121,  between  lines  17  and  18,  insert  the  following 
new  subparagraph: 

"(4)  Where  there  is  no  substantial  basis  to  establish 
evidence  of  gross  negligence  or  an  intent  to  defraud.". 

Conforming  changes  are  also  required  to  the  provisions  in  title  10 
on  "Penalties  for  Unallowable  Costs". 

NEW  SECTION:   "REVISIONS  REQUIRED" 

Federal  acquisition  streamlining  involves  extremely  complex  policy, 
and  regulatory  and  administrative  alterations  to  the  current 
systems.  The  Vice  President's  National  Performance  Review 
recognized  the  importance  of  much  wider  use  of  negotiated 
rulemaking  as  an  appropriate  tool  for  achieving  more  productive 
and  equitable  relationships  between  the  Federal  government  and  the 
regulated  segments  of  the  private  sector.  This  philosophical 
change  is  especially  appropriate  to  federal  procurement,  with  its 
extreme  complexity  and  intricate  interactions  between  the  buyer 
and  seller. 

Implementation  of  the  major  provisions  in  S.  1587  will  require 
policy  and  regulatory  redesign  of  the  most  fundamental  character- 
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thus  providing  an  ideal  opportunity  to  demonstrate  the  power  and 
utility  of  negotiated  rulemaking. 

We  acknowledge  that  significant  changes  must  be  made  to  the  Federal 
Acquisition  Regulations,  and  agency  supplements,  to  fully  implement 
these  changes.  To  facilitate  proper  identification  of  the  impact 
of  these  statutes,  and  to  ensure  that  the  impact  on  contractors  is 
fully  taken  into  account,  we  recommend  that  the  Administrator  of 
the  Office  of  Federal  Procurement  Policy  be  directed  to  establish 
a  "negotiated  rulemaking"  committee  for  drafting  the  regulations 
to  implement  this  section,  with  full  industry  participation  from 
affected  segments. 

AMENDMENT: 

On  page  135,  between  lines  20  and  21  add  a  new  section  as 
follows : 

"Sec.  2152.  Revision  of  Regulations. 

"To  assist  in  reviewing  and  amending  the  applicable 
regulations  under  this  part,  the  Administrator  of  the  Office  of 
Federal  Procurement  Policy  shall  establish  a 

negotiated  rulemaking  committee  using  the  procedures  of 

the    Regulatory    Negotiation    Act    (5    U.S.C.    581,  et. 

seq.).". 


SECTION  2201/2251:  CONSOLIDATION  AND  REVISION  OF  AUTHORITY  TO 
EXAMINE  RECORDS  OF  CONTRACTORS 

The  Section  800  Panel  recommended  that  a  centralized,  comprehensive 
audit  statute  be  enacted,  and  that  all  other  audit  provisions  be 
repealed.  The  Panel  also  recommended  that  the  scope  of  the  audit 
authority  be  expanded  to  cover  all  types  of  cost  contracts, 
consistent  with  the  current  FAR  regulatory  coverage.  In  addition, 
the  Panel  recommended,  and  industry  supports,  exempting  commercial 
companies  and  firm  fixed  price  contracts  from  the  coverage  of  the 
"Examination  of  Records"  statute  and  restricting  government  access 
to  contractors'  internal  audit  reports. 

Any  books  or  records  to  be  audited  should  be  limited  to  those  that 
are  relevant  to  the  performance  of  the  contract.  The  statute 
should  specifically  exempt  a  contractor's  internal  audit  reports. 
He  also  oppose  extending  the  subpoena  authority  currently  vested 
only  in  DCAA  to  the  heads  of  each  of  the  civilian  agencies. 
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In  addition,  in  order  to  fully  accommodate  the  use  of  electroni 
commerce  and  electronic  data  storage,   this  section  should  mak 
clear  that  photographic  or  electronic  images  of  original  records 
are  suitable  for  audit  purposes. 

AMENDMENTS : 

A.  To  address  the  need  to  make  the  information  subject  to  audit 
relevant : 

On  page  136,  line  13,  before  "records"  insert  "directly 
pertinent". 

B.  We  believe  that  records  of  contract  performance  are  inapplicable 
to  the  question  of  the  current,  complete  or  accurate  nature  of  cost 
or  pricing  data  under  section  2313(a)  (2): 

On  page  137,  line  8,  strike  all  through  line  10. 

C.  To  address  the  alternative  forms  of  documentation: 

On  page  137,  between  lines,,  10  and  11,  insert  the  following 
flush  sentence:  "Photographic  or  electronic  images  of 

original  records  qualify  as  documentation  sufficient  to  agpcct 

an  audit  of  contractor  records.". 

D.  To  restrict  government  access  to  contractor's  internal  audit 
reports:  On  page  139,  line  19,  before  the  close  quote  insert  the 
following  sentence:  "Such  term  does  not  include  a  contractor's 
internal  audit  reports  unless  such  reports  are  voluntarily  made 
available.". 

Conforming  changes  for  items  (A)  through  (D)  are  also  required  in 
Section  2251. 

E.  To  delete  the  subpoena  authority  for  civilian  agencies: 

On  page  141,  line  18,  strike  all  through  page  142,  line  8. 

SECTION  2401:  PROCUREMENT  OF  CRITICAL  AIRCRAFT  AND  SHIP  REPAIR 
PARTS;  QUALITY  CONTROL 

This  section  of  the  bill  repeals'  10  U.S.C.  2383,  which  deals  with 
contractual  quality  requirements  for  procurement  of  critical 
aircraft  and  ship  spare  parts.  Our  concern  is  that  such  a  repeal 

will  lead  to  inferior  parts  being  provided  to  the  Government  by 
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firms  that  are  not  obligated  to  match  the  quality  standards  of  the 
original  design.  We  supported  the  enactment  of  this  provision  by 
the  Congress  and  have  been  disappointed  that  the  Defense  Department 
has  delayed  issuing  the  necessary  implementing  regulations.  We 
support  retaining  this  provision  of  current  law.  It  is  not 
outdated. 

AMENDMENT : 

On  page  145,  strike  lines  6  through  12. 

SECTION  2551:  "CONCURRENT  JURISDICTION  OF  UNITED  STATES  DISTRICT 
COURTS  UNDER  THE  LITTLE  TUCKER  ACT" 

Section  2551  provides  that  the  U.S.  district  courts  will  have 
concurrent  jurisdiction  with  the  U.S.  Court  of  Federal  Claims  over 
certain  matters  enumerated  in  subparagraphs  (a) (1)  and  (2) (A) . 
However,  the  bill  intends  that  the  Court  of  Federal  Claims  will 
have  exclusive  jurisdiction  over  certain  matters  relating  to  the 
Contract  Disputes  Act  and  therefore  excludes  CDA  contracts  from  the 
district  court's  jurisdiction.  In  order  to  fully  effectuate  this 
policy,  which  industry  supports,  and  to  avoid  creating  a 
jurisdictional  gap,  corresponding  conforming  changes  must  be  made 
to  28  U.S.C.  14  91  which  defines  the  jurisdiction  of  the  federal 
courts . 

AMENDMENTS : 

On  page  152,  line  12,  insert  (a)  before  "Subsection  (a)"; 

and 

On  page  153,  between  lines  16  and  17  add  the  following: 

"(b)  Section  1491(a)  of  title  28,  United  States  Code,  is 
amended  by  adding  at  the  end  thereof  the  following: 
"(4)  The  Court  of  Federal  Claims  shall  have  jurisdiction,  to 
the  exclusion  of  the  district  courts,  over  any  civil  action  or 
claim  against  the  United  States  which  relates  in  any  manner  to  a 
contract  to  which  the  Contract  Disputes  Act  of  1978  (41  U.S.C.  601 
et.  seg.)  applies,  including  a  civil  action  or  claim  that  seeks  to 
establish  the  existence  or  nonexistence  of  such  a  contract,  seeks 
to  establish  that  such  contract  is  void,  or  seeks  to  determine  and 
construe  the  terms  of  any  such  contract.". 

(Note:  other  unrelated  amendments  to  28  U.S.C.  1491  are  found  on 
page  81.) 


Section  2552(a):  CONTRACT  DISPUTES  ACT  IMPROVEMENTS 
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We  support  the  concept  of  a  six  year  statute  of  limitation,  but 
object  to  the  use  of  the  term  "event  or  events"  giving  rise  to  the 
claim'.  10  USC  2405  currently  causes  extensive  litigation  because 
of  the  regulatory  interpretation  of  the  term  "event  or  events", 
coupled  with  the  18  month  time  bar  in  10  USC  2405.  In  addition  to 
other  changes  to  this  section,  we  recommend  deleting  the  unique 
contract  claim  provision  applicable  only  to  shipbuilding  in  10  USC 
2405,  deleting  the  use  of  the  term  "event  or  events",  and  leaving 
the  term  "submitted"  to  be  interpreted  consistent  with  the 
interpretation  of  that  term  in  other  statutes  of  limitations. 

AMENDMENTS : 

On  page  153,  line  24,  strike  all  after  "6  years"  through 
"claim."  and  insert  a  period. 

On  page  155,  between  lines  2  and  3,  insert  the  following: 
"(f)    Section    2405    of    title    10,    United    States    Code,  is 
repealed." 

SECTION  2552(a);  FILING  ACTION  IN  COURT  OF  CLAIMS 

We  support  the  establishment  of  the  six  year  statute  of 
limitations,  provided  that  it  applies  equally  to  the  government 
and  industry  (as  it  does  in  the  bill),  and  that  the  statute 
explicitly  directs  that  the  tolling  period  does  not  begin  to  run 
until  the  contractor  both  (i)  knew  or  should  have  known  that  a 
basis  for  the  claim  existed  and  (ii)  could  identify,  quantify  and 
document  its  claim  in  accordance  with  the  certification 
requirements  contained  in  the  CDA. 

AMENDMENT: 

On  page  153,  after  line  24  (as  amended  above),  insert  the 
following  new  sentence:  " 

"The  six  years  shall  begin  only  when  the  contractor  or 
the  government  (i)  knew  or  should  have  known  that  a  basis 
for  the  claim  existed  and  (ii)  could  identify,  quantify 
and  document  its  claim  in  accordance  with  the 
certification  requirements  of  this  subsection.". 

SECTION  2552(e):  CONTRACTOR  CLAIMS 

Under  the  provisions  of  10  U.S.C.  2410e,  a  contractor  certification 
is  required  for  certain  claims  or  for  requests  for  equitable 
adjustment  (REA)  or  for  requests  for  extraordinary  contractual 

relief  under  P.L.  85-804.  We  support  abolishing  the  separate  DoD 
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contract  claim  certification  in  this  section,  but  recognize  that 
the  Defense  Department  (or  any  other  government  agency  with  similar 
authority)  may  want  to  continue  to  receive  a  certification  from  the 
contractor  on  a  request  for  equitable  adjustment  or  85-804  relief. 
While  we  support  continuing  to  provide  such  a  certification,  we 
oppose  the  language  in  the  bill  which  would  make  these  two 
discretionary  actions  "claims"  within  the  meaning  of  the  Contract 
Disputes  Act.  The  language  in  the  bill  would  inappropriately 
subject  these  actions  to  all  of  the  CDA's  provisions,  including 
those  requiring  payment  of  interest  by  the  government,  final 
decisions  and  appeals  to  courts  or  boards  of  contract  appeals. 
These  changes  would  undermine,  especially  the  discretionary  nature 
of  Public-Law  85-804. 

However,  we  do  believe  that  the  term  "claim"  should  be  defined  and 
clarified.  Therefore,  we  recommend  that  a  new  provision  be  added 
to  the  bill.  There  has  been  considerable  litigation  over  the 
definition  of  the  term  "claim"  under  the  Contract  Disputes  Act  that 
arose  after  the  Section  800  Panel  substantially  completed  its  work. 
This  litigation  may  overshadow  other  valuable  changes  made  by 
Congress  last  year,  and  proposed  to  be  made  in  this  bill.  We 
recommend  that  Congress  clarify  the  CDA  by  specifically  defining 
the  term  "claim". 

Finally,  specific  transition  rules  should  be  used  for  this  section 
since  the  coverage  for  claims  is  an  integral  part  of  virtually 
every  government  contract. 

AMENDMENTS : 

On  page  154,  line  8,  strike  all  through  page  155,  line  2, 
and  insert  in  lieu  thereof: 

"(8)  The  certification  required  by  paragraph  (c)(1)  shall 
also  be  provided  with  (i)  any  request  for  equitable  adjustment 
to  contract  terms  or  (ii)  any  request  for  relief    under  Public  Law 
85-804  (50  U.S.C.  1431,  et.  seq.)  which  exceeds  $100,000.";  and 

"(9)  The  term  "claim"  means  any  written  demand  or  written 
assertion  by  one  of  the  contracting  parties  seeking,  as  a  matter 
of  right,  the  payment  of  money,  the  adjustment  or  interpretation 
of  contract  terms,  or  other  relief  arising  under  or  relating  to  a 
contract,  except  the  term  does  not  include  a  request  for  equitable 
adjustment  required  to  be  submitted  pursuant  to  any  provision  of 
the  contract,  or  an  invoice,  voucher,  or  other  routine  payment 
request.  If  a  request  for  equitable  adjustment,  or  an  invoice, 

voucher  or  other  routine  payment  request,  is  not  paid  within  the 


571 


13 

time  specified  by  law  (including  the  provisions  of  chapter  39  of 
title  31,  United  States  Code),  regulation  or  contract,  or  within 
a  reasonable  time  if  no  time  is  specified,  or  is  questioned, 
challenged  or  disputed  in  any  respect  as  to  liability  or  amount, 
it  may  be  converted  to  a  claim  by  the  contractor  by  written  notice 
to  the  contracting  officer,  which  notice  shall,  if  an  amount 
exceeding  $100,000  is  claimed,  contain  the  certification  required 
by  paragraph  (c)  (1)  ." 

On  page  154,  before  line  3,  add  the  following: 

"(f)  TRANSITION  RULES — (1)  The  amendments  made  by  paragraph 
(a)  of  this  section  shall  be  effective  immediately, 
except  that  any  claim  by  a  contractor  against  the 
government  relating  to  a  contract  and  any  claim  by  the 
government  against  a  contractor  relating  to  a  contract 
arising  more  than  four  years  prior  to  the  date  of 
enactment  of  this  Act  shall  be  submitted  within  2  years 
of  the  effective  date  of  this  Act. 

"(2)  The  amendments  made  by  paragraphs  (b) , (c) ,  and  (e) 
of  this  section  shall  be  effective  immediately  with  respect 
to      all  claims  submitted  before,  on,  or  after  the  effective  date 
of  this  Act. 

"(3)  The  amendment  made  by  paragraph  (d)  of  this  section 
shall  be  effective  with  respect  to  all  decisions  of  the 
contracting  officer  issued  more  than  sixty  days  after  the 
effective  date  of  this  Act.". 

NEW  SECTION:  RECOVERY  OF  COSTS  FOR  SUCCESSFUL  PROTEST 

Agencies  have  demonstrated  a  willingness  to  raise  issues,  forcing 
contractors  to  expend  considerable  money  in  demonstrating  its 
innocence.  We  believe  that  agencies  should  be  forced  to  reimburse 
the  contractor  where  the  final  disposition  of  the  dispute  or  claim 
demonstrates  that  the  contractor's  position  was  correct. 

AMENDMENT: 

On  page  155,  between  lines  2-3,  add  a  new  subsection  as 
follows: 

"(g)  Where  a  dispute  or  claim  proceeding  involving  contract 
costs    results    in    a    finding    in    favor   of   the    contractor,  the 
contractor  will  be  reimbursed  by  the  agency  for  all  administrative 
and  legal  expenses  incurred.". 


NEW  SECTION:  REPEAL  OF  R&D  FEE  CAP 
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Under   10   U.S.C.    2306 (d) r    the    "fee"    for   a  cost-plus-fixed-fee 
contract  for  R&D  is  limited  to  15  percent.  Industry  recommended  to 
the  Section  800  Panel  that  this  .limitation  be  lifted.  The 
Section  800  Panel  did  not  take  action  on  our  recommendation.  We 
believe  this  cap  should  be  repealed. 

AMENDMENT : 

On  page  155,  at  the  end  of  title  II,  add  a  new  section  as 
follows : 

"Sec.   REPEAL  OF  RESEARCH  AND  DEVELOPMENT  FEE  CAP 

"The  first  sentence  of  section  2306(d)  of  title  10,  United 
States  Code,  is  repealed.". 

NEW  SECTION:   IMPLEMENTATION  OF  HAZARDOUS  WASTE  STATUTE 

The  Section  800  Panel  recommended  the  Congress  "direct  the 
Environmental  Protection  Agency  to  implement  10  U.S.C.  7311  with 
a  standard  that  will  ensure  that  hazardous  waste  is  properly 
identified,  and  that  hazardous  waste  generator  identification 
numbers  are  issued  in  the  uniform  manner  throughout  the  United 
States."  The  failure  to  implement  the  statute  has  created  problems 
for  both  the  Navy  and  for  contractors,  and  potentially  places  their 
respective  employees  in  jeopardy  of  criminal  and  civil  liability. 
The  Navy,  industry  and  the  Section  800  Panel  all  supported  this 
recommendation . 

AMENDMENT: 

On  page  155,  at  the  end  of  title  II,  add  the  following  new 
section: 

"Sec.   .   IMPLEMENTATION  OF  HAZARDOUS  WASTE  STATUTE. 

"Section  7311  of  title  10,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 
"(e)     The     Environmental     Protection     Agency     will  issue 
regulations  to  implement  this  section  within  90  days  after 
enactment  of  this  Act.". 


NEW  SECTION:  EXTRAORDINARY  CONTRACTUAL  RELIEF  FOR  CIVILIAN  AGENCIES 

Under  current  law,  the  authority  for  extraordinary  contractual 
relief  is  limited  to  agencies  performing  national  defense  work.  We 
support   the   recommendation   of  the   Section   800   Panel   that  the 
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authority  for  extraordinary  contractual  relief  available  under 
Public  Law  85-804  be  available  to  all  civilian  agencies.  Our 
amendment  would  accomplish  this  goal. 

AMENDMENT : 

On  page  155,  between  lines  2  and  3,  add  a  new  section  as 
follows : 

"Sec.   EXTRAORDINARY  CONTRACTUAL  RELIEF. 

"Whenever  deemed  appropriate,  the  President  may  authorize 
any  agency  which  is  subject  to  the  provisions  of  title 
III  of  the  Federal  Property  and  Administrative  Services 
Act  (41  U.S.C.  251,  et.  seq.)  to  use  the  authority  and 
to  comply  with  the  requirements  of  Public  Law  85-804  (50 
U.S.C.  1431,  et.  seq.),  not  with-standing  that  any  such 
agency  does  not  exercise  functions  in  connection  with 
the  national  defense.". 


TITLE  III.  MAJOR  SYSTEMS 

Note:  The  list  of  statutes  should  be  conformed  to  the  repealers 
adopted  by  the  conferees  in  the  FY  1994  Defense  Authorization  Act. 

SECTION  3043:  POLICY  FOR  CONSTRUCTING  COMBATANT  VESSELS 

This  section  repeals  10  USC  7310  which  establishes  a  policy  for 
constructing  combatant  vessels.  Such  a  deletion  of  policy  is 
inconsistent  with  the  best  interests  of  providing  planning  for  the 
national  defense.  We  support  retaining  current  law. 

AMENDMENT: 

On  page  190,  strike  lines  16  through  22. 
TITLE  XV.  SZMPLZFIED  ACQUISITIONS 

Industry  supports  raising  and  making  uniform  the  threshold  for 
applicability  of  these  laws.  However,  we  are  concerned  that  the 
Congress  may  not  accept  the  proposal  in  this  bill  to  uniformly 
raise  the  threshold  for  simplified  acquisitions,  or  may  use  a  lower 
amount  than  the  $100,000  proposed;  this  would  have  the  effect  of 
actually  lowering  the  current  threshold  for  the 

statutes  referenced  in  Sections  4051  and  4057  of  the  bill,  for 
example.  We  would  strongly  oppose  this  result. 
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SECTION  4013:   PROCUREMENT  NOTICE 

Section  4001  creates  the  simplified  acquisition  threshold  at 
$100,000.  We  fully  support  that  threshold.  However,  section  4013 
limits  the  benefits  of  the  increased  threshold  and  undercuts  the 
potential  value  of  electronic  commerce  by  continuing  to  impose  a 
requirement  on  the  agencies  to  publish  notice  in  the  Commerce 
Business  Daily  for  procurements  over  $25,000.  We  agree  with  the 
concerns  expressed  by  the  small  business  community  that  raising 
both  the  small  purchase  threshold  and  the  CBD  threshold  will 
eliminate  their  opportunity  for  any  notice  through  the  Commerce 
Business  Daily.  We  recommend  an  amendment  that  raises  the  small 
purchase  threshold  to  $100,000;  requires  agencies  to  make  available 
electronic  notice  of  opportunities  between  $25,000  and  $100,000; 
and  returns  the  $100,000  threshold  to  $25,000  on  January  31,  1997 
(the  date  the  President  established  for  the 

completion  of  an  electronic  commerce  system)  if  that  system  is  not 
in  place  and  operating  by  that  time. 

AMENDMENTS : 

On  page  207,  line  3,  strike  "$25,000  and  insert  "the 
simplified  acquisition  threshold"; 

On  page  207,  between  lines  3  and  4,  insert  the  following: 
"(2)  Requirement  for  Electronic  Notice. — Notwithstanding  the 
threshold  for  providing  notice  in  the  Commerce  Business 
Daily,  the  Administrator  shall  ensure  that,  at  a  minimum, 
agencies  provide  electronic  notice  of  all  contracting 
opportunities  that  exceed  $25,000  but  that  do  not  exceed 
the  simplified  acquisition  threshold  that  would  otherwise 
be  required  to  be  published  in  the  Commerce  Business 
Daily  but  for  the  increase  in  the  threshold  for 
publication. "; 

On  page  207,  line  4,  redesignate  "(2)"  as  "(3)"; 

On  page  207,  line  16,  strike  "$25,000,  but  not  to  exceed 

the"; 

On  page  207,  between  lines  24  and  25,  insert  the  following: 
"(C)   IMPLEMENTATION  OF  ELECTRONIC  COMMERCE  SYSTEM. 
"After  January  31,  1997,  the  threshold  for  the  requirement  for  an 
agency  to  publish  notice  in  the  Commerce  Business  Daily  pursuant 
to  section  18  of  the  Office  of  Federal  Procurement  Policy  Act  (41 
U.S.C.  416)  shall  be  set  at  $25,000,  unless  the  President  notifies 
Congress  prior  to  that  date  that  the  Executive  Branch  has  in  place 
and  is  operating  a  full  scale,  government-wide  Federal 
electronic    commerce    system,    to    include    electronic  payments, 
document  interchange,  and  supporting  databases  (as  described  in  the 
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President's  Memorandum  for  the  Heads  of  Executive  Departments  and 
Agencies  of  October  26,  1993  entitled  "Streamlining  Procurement 
Through  Electronic  Commerce") . "; 

On  page  207,  line  25,  redesignate  "(c)"  as  "(d)"; 

On    page    208,    line    6,    strike    "$25,000    and    insert  "the 

simplified  acquisition  threshold"/ 

On  page  208,  between  lines  10  and  11,  insert  the  following: 

"(2)  Requirement  for  Electronic  Notice. — Notwithstanding  the 
threshold  for  providing  notice  in  the  Commerce  Business  Daily,  the 
Administrator  shall  ensure  that,  at  a  minimum,  agencies  provide 
electronic  notice  of  all  contracting  opportunities  that  exceed 
$25,000  but  that  do  not  exceed  the  simplified  acquisition  threshold 
that  would  otherwise  be  required  to  be  published  in  the  Commerce 
Business  Daily  but  for  the  increase  in  the  threshold  for 
publication. "; 

On  page  208,  line  11,  redesignate  "(2)"  as  "(3)"; 

On  page  208,  line  20,  strike  "$25,000,  but  not  to  exceed 

the". 


As  an  alternative,  we  can  accept  the  formulation  for  implementing 
electronic  commerce  in  H.R.  2238,  as  ordered  reported  by  the  House 
Government  Operations  Committee. 

Part  III;  INAPPLICABILITY  OF  LAWS  TO  ACQUISITIONS  NOT  IN  EXCESS  OF 
SIMPLIFIED  ACQUISITION  THRESHOLD 

We  strongly  support  the  list  of  statutes  in  this  Part  which  the 
bill  proposes  to  exempt  from  the  application  of  the  simplified 
acquisition  threshold.  When  coupled  with  other  statutes  repealed 
or  modified  in  this  bill,  progress  is  made  toward  the  goal 
established  by  the  Section  800  Panel.  However,  more  needs  to  be 
done.  We  have  included  additional  statutes  which  we  believe  are 
essential  to  fully  accomplishing  the  goal  of  a  true  "simplified 
acquisition  threshold."  Other  civilian  agency  statutes  may  need  to 
be  added! 


10  USC  2310 

10  USC  2320,  2321, 

10  USC  2324(2) 

10  USC  2406 

10  USC  2408 

10  USC  2410 

10  USC  2410(b) 


Examination  of  Records  by  Compt  General 
2403    Tech  Data  Requirements 
Penalties  for  Unallowable  costs 
Availability  of  Contractor  Records 
Special  Prohibition  on  Employment 
Certification  of  Claims 
Material  Management  Accounting  Systems 


10  USC  2533,2534 
15  USC  €37 


Buy  American  Act 

Small  Business  Plan, 
Concerns 


Labor  Surplus  Area 
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19  USC  11202,1309,2701,  Duty  Free  Entry 

19  USC  2512(a)  Buy  America  Act,  Trade  Agreements  Act 

29  USC  293  Affirmative  Action  for  Handicapped  Workers 

(flowdown  requirement) 
31  USC  1352  Byrd  Amendment 

38  USC  4212  Affirmative  Actions  for  Vietnam  Veterans 

(flowdown  requirement) 
41  USC  422  Cost  Accounting  Standards 

50  USC  2061,2170        Defense  Priority  Allocation  System 


SECTION  4081;   "REVISIONS  REQUIRED" 

Federal  acquisition  streamlining  involves  extremely  complex  policy, 
regulatory  ad  administrative  alterations  to  the  current  systems. 
The  Vice  President' s .  National  Performance  Review  recognized  the 
importance  of  much  wider  use  of  negotiated  rulemaking  as  an 
appropriate  tool  for  achieving  more  productive  and  equitable 
relationships  between  the  federal  government  and  the  regulated 
segments  of  the  private  sector.  This  philosophic  change  is 
especially  appropriate  to  federal  procurement  with  its  extreme 
complexity  and  intricate  interactions  between  buyer  and  seller. 

Implementation  of  the  major  provisions  in  S.  1587  will  require 
policy  and  regulatory  redesign  of  the  most  fundamental  character- 
thus  providing  an  ideal  opportunity  to  demonstrate  the  power  and 
utility  of  negotiated  rulemaking. 

We  acknowledge  that  significant  changes  must  be  made  to  the  Federal 
Acquisition  Regulations,  and  agency  supplements,  to  fully  implement 
these  changes.  To  facilitate  proper  identification  of  the  impact 
of  these  statutes,  and  to  ensure  that  the  impact  on  contractors  is 
fully  taken  into  account,  we  recommend  that  the  Administrator  of 
the  Office  of  Federal  Procurement  Policy  be  directed  to  establish 
a  "negotiated  rulemaking"  committee  for  drafting  the  regulations 
to  implement  this  section,  with  full  industry  participation  from 
affected  segments. 


AMENDMENT:  On  page  222,  line  12,  add  a  new  sentence  as 
follows:  "To  assist  in  reviewing  and  amending  the  applicable 
regulations  under  this  section,  the  Administrator  of  the  Office  of 
Federal  Procurement  Policy  shall  establish  a  negotiated  rulemaking 
committee  using  the  procedures  of  the  Regulatory  Negotiation  Act 
(5  U.S.C.  581,  et.  seq.) .". 
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TITLE  V.   INTELLECTUAL  PROPERTY 

SECTION  5012:  AUTHORIZATION  OR  CONSENT 

We  support  Title  V  except  for  Section  5012.  This  section  amends 
Title  28  relating  to  the  authorization  or  consent  for  patent 
infringement.  We  oppose  granting  statutory  authority  directing 
the  FAR  to  provide  guidance  to  the  Contracting  Officer  for 
withholding  the  authorization  or  consent  for  patent  infringement. 
However,  since  there  is  no  comparable  provision  for  protection 
against  patent  infringement  in  commercial  contracting,  we  support 
retaining  the  exemption  for  commercial  items . 

AMENDMENT : 

On  page  245,  beginning  on  line  13,  strike  "Regulations" 
through  line  16"  and  insert  "Regulation  that  author-". 


TITLE  VI  -  PROCUREMENT  INTEGRITY 

Section  6001;  "Amendments  to  OFPP  Act" 

Section  6002:  "Amendments  to  title  18,  United  States  Code" 
Section  6004:  "Implementation" 

Industry  recommends  deleting  Sections  6001,  6002  and  6004.  The 
changes  in  the  bill  are  not  sufficiently  significant  to  justify 
the  cost,  expense  and  confusion  that  would  result  if  they  were 
enacted.  These  changes  would  require  substantial  administrative 
efforts  by  both  government  and  contractors  to  comply  with  the  new 
law.  Industry  has  already  implemented  the  current  statutory 
requirements,  and  we  prefer  operating  under  current  law  at  this 
point  rather  than  making  the  limited  changes  proposed  in  these 
sections. 


AMENDMENTS : 

On  page  24  7,  strike  sections  6001  and  6002. 
On  page  256,  strike  section  6004. 

SECTION  6003:     "REPEAL  OF  SUPERSEDED  AND  OBSOLETE  LAWS" 

Industry  supports  the  changes  recommended  in  Section  6003  which 
repeal  the  unique  post  employment  provisions  for  DoD  and  DOE  and 
makes  other  conforming  changes  to  current  law.    Although  some  have 


578 


20 

suggested  that  these  changes  must  be  tied  to  the  Procurement 
Integrity  changes  in  other  sections  of  the  title,  the  Section  800 
Panel  did  not  tie  the  two  together. 

TITLE  VII:  INTERNATIONAL 

NEW  SECTION:  "RECOUPMENT" 

The  Clinton  Administration  has  completed  action  to  repeal  the 
administrative  provisions  relating  to  recoupment.  In  addition,  the 
Clinton  Administration  has  submitted  legislation  to  repeal  the 
statutory  requirement  for  recoupment  under  the  Arms  Export  Control 
Act.  The  Section  800  Panel  also  recommended  this  statutory  change. 
We  support  including  the  President's  recommendation  to  repeal  the 
statutory  provision  on  recoupment. 

The  amendment  we  propose  is  identical  to  the  text  of  S.  1474, 
introduced  on  request  by  Senator  Pell. 

AMENDMENT : 

On  page  265,  after  line  25,  add  a  new  section  as  follows: 

"Sec.   RESTORATION    OF    EQUAL    TREATMENT    OF  FOREIGN 

MILITARY      SALES      AND      DIRECT      COMMERCIAL      SALES  IN 
NONRECURRING  COST  RECOUPMENT. 

"(a)  Elimination  of  the  requirement  for  recoupment  of 
nonrecurring  cost  charges-  Section  21(e)  of  the  Arms  Export 
Control  Act  (22  USC  2761(e))  is  amended- 

(1)  by  repealing  subparagraph  (1)(B); 

(2)  by  adding  at  the  end  of  subparagraph  (1) (A)  "and"; 

(3)  by  redesignating  subparagraph  (1) (C)  as  subparagraph 
(1) (B)); 

(4)  by  repealing  paragraph  (2);  and 

(5)  by  redesignating  paragraph  (3)  as  paragraph  (2) . 

" (b) EFFECTIVE  DATE-  The  provisions  of  subsection  (a)  of  this 
section  shall  be  effective  for  letters  of  offer  for  the  sale 
of  defense  articles  or  for  the  sale  of  defense  services 

issued  pursuant  to  the  Arms  Export  Control  Act  upon  enactment  of 

this  Act.". 
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TITLE  VIZI  COMMERCIAL  ITEMS 

Section  8001;  "DEFINITIONS" 
MINOR  MODIFICATIONS 

While  overall  the  definition  of  a  "commercial  item"  is  a  positive 
step  by  recognizing  commercial  items  include  items  not  yet  sold, 
the  definition  is  too  restrictive  for  dealing  with  modifications 
to  commercial  items.  By  deleting  the  word  "minor",  the  provision 
will  allow  modifications  that  would  not  significantly  alter  the 
inherent  nongovernment  function  or  purpose  of  the  item  in  order  to 
meet  the  requirements  of  a  procuring  agency.  Our  amendment  is 
identical  to  the  recommendation  of  the  Section  800  Panel.  Page  8- 
20  of  the  Panel  Report  states  that  limiting  commercial  acquisition 
to  "off-the-shelf"  items  or  "minor  modifications"  of  off-the-shelf 
items  is  too  narrow  a  policy  and  does  not  recognize  current 
commercial  reality. 

AMENDMENTS : 

On  page  267,  line  8  -  change  to  read  "(B)  any  item  that,  but 
for  (i)  modifications  of  a  type  customarily  available  in  the 
commercial  marketplace,  or  (ii)  would  not  significantly  alter  the 
inherent  nongovernmental  function  or  purpose  of  the  item,  would 
satisfy  the  criteria  in  subparagraph  (a)". 

INTRACOMPANY  TRANSFERS 

The  definition  does  not  expressly  include  intracompany  transfers 
of  a  commercial  item  to  be  used  on  a  contract  or  subcontract 
entered  into  by  another  division  of  the  same  company.  Presently, 
commercial  item  transfers  are  frequently  made  at  no  cost  or 
designed  out  of  products  for  government  contracts  since  commercial 
units  cannot  afford  and,  therefore  will  not,  install  complex 
government -unique  accounting  and  compliance  systems. 

AMENDMENTS : 

On  page  268,  line  7  add  a  new  paragraph  (E)  to  read  as 
follows : 

" (E)  a  commercial  item  includes  transfers  of  items  from 
divisions,  affiliates  and  subsidiaries  of  a  contractor 
under  common  control  that  otherwise  meet  the  definition 
of  a  commercial  item." 
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COMMERCIAL  SERVICES 

The  definition  does  not  include  the  purchase  of  commercial  services 
other  than  those  types  listed  in  Section  8001  (12) (D) .  All  the 
reasons  supporting  commercial  items  apply  with  equal  force  to 
commercial  services . 

AMENDMENTS : 

On  page  266,  line  19  add  "services*'  after  property. 

NONDEVELOPMENTAL  ITEMS 

On  page  2  68,  the  term  nondevelopmental  item  does  not  have  an 
appropriate  application  to  commercial  item  procurements  and  may 
become  a  confusing  factor  when  dealing  with  commercial  items. 

AMENDMENTS : 

Delete  "Section  8001  (13)"  beginning  on  page  268,  line  7 
through  page  269,  line  3. 

FEDERAL  GOVERNMENT  SALES 

The  issue  of  which  sales  are  included  within  the  definition 
of  a  commercial  item  should  be  changed  consistent  with  the  Section 
800  Panel  which  excluded  sales  to  the  Federal  Government  only. 

AMENDMENTS : 

On  page  266,  line  21,  delete  "or  by  non-governmental  entities" 
and  insert  for  other  than  Federal  Government  purposes." 

LEASING  COMMERCIAL  ITEMS 

The  concept  of  leasing  commercial  items  should  be  included  within 
the  definition  of  a  commercial  item.  Many  companies  lease 
commercial  items  to  the  general  public  and  the  Federal  Government. 
Therefore,  there  is  any  reason  not  to  include  leasing  within  the 
definition  of  commercial  item. 


AMENDMENTS : 

On  page  266,  line  24,  after  sold  include  a  "comma"  and  the 
word  "leased." 
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Section  8003:    Acquisition  of  Commercial  Items 
CONTRACT  CLAUSES  AND  OTHER  CLAUSES 

Subsection  (B)  permits  the  inclusion  of  contract  clauses  that  are 
essential  for  the  protection  of  the  Federal  Government's  interest 
in  all  acquisition  of  commercial  items.  This  provision  is  too 
broad  and  allows  the  regulations  that  are  currently  a  major 
impediment  to  commercial  item  acquisition  to  be  deemed  "essential 
for  the  protection  of  the  Federal  Government." 

AMENDMENTS : 

On  page  273,  lines  7  through  10,  delete  paragraph  (B) (ii) . 
MARKET  ACCEPTANCE 

This  provision  requires  offerors  for  a  contract  to  demonstrate  that 
an  offered  item  has  (i)  achieved  market  acceptance,  or  (ii)  been 
satisfactorily  supplied  to  an  executive  agency,  and  otherwise  meet 
the  specifications.  Criteria  for  applying  the  provision  are  to  be 
set  forth  in  the  FAR.  The  market  acceptance  provisions  could  be 
used  to  prevent  commercial  items  as  defined  in  Section 
8001(12) (A) (ii)  and  (iii)  from  being  offered.  This  would  prevent 
the  Government  from  receiving  the  latest  commercial  technology  it 
needs  at  a  price  less  than  government-unique  items.  We,  therefore, 
recommend  deletion  of  this  section  without  further  restrictions 
upon  its  use. 

AMENDMENTS : 

On  page  274,    line  15  through  page  275  line   6,    delete  (b) 
market  acceptance 
Section  8005:  "Exemptions" 

The  list  of  statutes  recommended  to  be  made  inapplicable  or  partly 
inapplicable  to  commercial  items  is  in  Section  8005.  Industry 
proposed  eliminating  any  such  list  and  replacing  it  with  a  blanket 
waiver  of  all  statutes  except  those  that  apply  to  businesses  not 
under  contract  to  the  U.S.  Government.  However,  recognizing  that 
the  Senate  bill  begins  to  list  each  of  the  statutes  to  be  waived 

in  whole  or  in  part,  the  following  statutes  must  be  added  in  order 
to  fulfill  the  goal  of  fully  integrating  commercial  products  into 
the  defense  procurement  system. 
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10  USC  2310  Examination  of  Records  by  Compt  General 

10  USC  2320,  2321,  2403    Tech  Data  Requirements 

10  USC  2324(2)        '    Penalties  for  Unallowable  costs 

10  USC  2406  Availability  of  Contractor  Records 

10  USC  2408  Special  Prohibition  on  Employment 

10  USC  2410  Certification  of  Claims 

10  USC  2410(b)  Material  Management  Accounting  Systems 

10  USC  2533,2534        Buy  American  Act 

15  USC  637  Small  Business  Plan,   Labor  Surplus  Area 

Concerns 

19  USC  11202,1309,2701,  Duty  Free  Entry 

19  USC  2512(a)  Buy  America  Act,  Trade  Agreements  Act 

29  USC  293  Affirmative  Action  for  Handicapped  Workers 

(flowdown  requirement) 
31  USC  1352  Byrd  Amendment 

38  USC  4212  Affirmative  Actions  for  Vietnam  Veterans 

(flowdown  requirement) 
41  USC  422  Cost  Accounting  Standards 

50  USC  2061,2170       Defense  Priority  Allocation  System 

NEW      SECTION;      REGULATORY      NEGOTIATION      FOR      COMMERCIAL  ITEMS 
REGULATIONS 

Federal  acquisition  streamlining  involves  extremely  complex  policy, 
regulatory  ad  administrative  alterations  to  the  current  systems. 
The  Vice  President's  National  Performance  Review  recognized  the 
importance  of  much  wider  use  of  negotiated  rulemaking  as  an 
appropriate  tool  for  achieving  more  productive  and  equitable 
relationships  between  the  federal  government  and  the  regulated 
segments  of  the  private  sector.  This  philosophic  change  is 
especially  appropriate  to  federal  procurement  with  its  extreme 
complexity  and  intricate  interactions  between  buyer  and  seller. 

Implementation  of  the  major  provisions  in  S.  1587  will  require 
policy  and  regulatory  redesign  of  the  most  fundamental  character- 
thus  providing  an  ideal  opportunity  to  demonstrate  the  power  and 
utility  of  negotiated  rulemaking. 

We  acknowledge  that  significant  changes  roust  be  made  to  the  Federal 
Acquisition  Regulations,  and  agency  supplements,  to  fully  implement 
these  changes.  To  facilitate  proper  identification  of  the  impact 
of  these  statutes,  and  to  ensure  that  the  impact  on  contractors  is 
fully  taken  into  account,  we  recommend  that  the  Administrator  of 
the  Office  of  Federal  Procurement  Policy  be  directed  to  establish 
a  "negotiated  rulemaking"  committee  for  drafting  the  regulations 
to  implement  this  section,  with  full  industry  participation  from 
affected  segments. 


583 


25 


AMENDMENT : 

On  page  289,  between  lines  10  and  11  add  a  new  section  as 
follows: 

Sec.  8010.  Revision  of  Regulations. 

"To  assist  in  reviewing  and  amending  the  applicable 
regulations  under  this  title,  the  Administrator  of  the  Office  of 
Federal  Procurement  Policy  shall  establish  a  negotiated  rulemaking 
committee  using  the  procedures  of  the  Regulatory  Negotiation  Act 
(5  U.S.C.  581,  et.  seq.) .". 


END  OF  ANALYSIS 
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GOOD  AFTERNOON,  CHAIRMAN  NUNN,  CHAIRMAN  GLENN,  SENATORS  ROTH  AND 
THURMOND,   AND  MEMBERS  OF  THE  SENATE. 

I  AM  PLEASED  TO  HAVE  THIS  OPPORTUNITY  TO  COMMENT  ON  S.1587  AND 
THIS  MOST  IMPORTANT  ISSUE  OF  PROCUREMENT  REFORM. 

I  CONGRATULATE  ALL  OF  YOU  FOR  THE  CAREFUL  ATTENTION  BEING  GIVEN  TO 
A  MATTER  OF  SERIOUS  IMPORT  TO  US  ALL.  PROCUREMENT,  AFTER  ALL,  IS 
WHERE  THE  RUBBER  MEETS  THE  ROAD.  IT  IS  PROCUREMENT  WHERE  HUGE  SUMS 
OF  TAXPAYER  DOLLARS  ARE  TRANSFERRED  TO  CORPORATE  HANDS  UNDER  A 
SCHEME  WHICH  INVOLVES  NO  LESS  OF  A  COMMITMENT  TO  THE  PUBLIC 
INTEREST  THAN  THE  PAYMENT  OF  ENTITLEMENT  FUNDS.  THE  INTEGRITY  OF 
THE  FEDERAL  ACQUISITION  .  SYSTEM  SHOULD  BE  HELD  SACROSANCT  AND 
INVIOLABLE  BECAUSE  THE  TAXPAYERS  DEMAND  ACCOUNTABILITY  FOR  THE  VAST 
SUMS  PAID  INTO  THE  FEDERAL  GOVERNMENT'S  COFFERS. 

EACH  FISCAL  YEAR,  THE  PRESIDENT  AND  THE  CONGRESS  DECIDE  TO  SPEND 
THE  TAXPAYERS'  MONEY  TO  ADVANCE  THE  SOCIETY  AS  A  WHOLE  AND  TO 
PROVIDE  ECONOMIC  AND  SOCIAL  BENEFITS  DISTRIBUTED  IN  THE  FORM  OF 
CASH  AND  SERVICES.  THIS  IS  DONE  BECAUSE  THERE  IS  AN  INHERENT 
OBLIGATION  TO  PROMOTE  THE  GENERAL  WELFARE,  INCLUDING  NATIONAL 
DEFENSE.  THE  PROCUREMENT  OF  GOODS  AND  SERVICES  IS  ONE  OF  THE 
METHODS  USED  TO  ACCOMPLISH  THIS  OBJECTIVE.  THERE  IS  A  TENET  OF 
THIS  SOCIAL  CONTRACT  THAT  BINDS  THE  PRESIDENT  AND  THE  CONGRESS  TO 
ACT  IN  THE  PUBLIC  INTEREST. 

WHEN  WE  REVIEWED  THE  WORK  OF  THE  SECTION  800  PANEL,  WE  WERE  ALARMED 
BY  THE  SUBTLE  AND  NOT  SO  SUBTLE  SUGGESTION  THAT  LAWS  WHICH  EVOLVED 
AS  A  PLETHORA  OF  SAFEGUARDS,  TO  PROTECT  THE  PUBLIC  FROM  THE 
TEMPTATIONS  OF  PRIVATE  ABUSE  OF  THE  PUBLIC  TRUST  AND  INCURSIONS  OF 
PRIVATE  INTEREST  UPON  PUBLIC  INTEREST,  WERE  UNNECESSARY. 
ESTABLISHING  A  REGULATION  TO  PROTECT  THE  PUBLIC  INTEREST  IS  NOT  AN 
ACTION  TAKEN  IN  A  VACUUM  BUT  A  REFLECTION  OF  CONGRESS  '  WILL  TO  MAKE 
THE  PUBLIC  INTEREST  PARAMOUNT. 
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THE  RECORD  CLEARLY  INDICATES  THAT  LARGE  BUSINESS  INTERESTS 
DOMINATED  THE  PROCEEDING  OF  THE  SECTION  800  PANEL.  FORTUNATELY, 
MOST  OF  ITS  RECOMMENDATIONS  WERE  REJECTED  BY  CONGRESS  DURING  THE 
EARLY  PHASES  OF  PROCUREMENT  REFORM  DEBATE,  AND  ONLY  A  FEW  OF  ITS 
RECOMMENDATIONS  REMAIN  UNDER  ACTIVE  CONSIDERATION.  GIVEN  THEIR 
ORIGINS,  WE  ARE  ALMOST  AS  SKEPTICAL  OF  THOSE  REMAINING  REFORM 
PROPOSALS  AS  WE  WERE  AT  THE  BEGINNING.  IT  IS  CLEAR,  FROM  THE 
RECORD  OF  PREVIOUS  HEARINGS,  THAT  WE  ARE  NOT  ALONE  IN  THIS  REGARD. 

THE  PANEL'S  RECOMMENDATION  TO  ESTABLISH  A  NEW,  SIMPLIFIED 
ACQUISITION  THRESHOLD  AT  $100,000  HAS  SOME  APPEAL  ON  ITS  FACE,  BUT 
THE  ENVIRONMENT  FOR  IMPLEMENTING  IT  IS  POOR.  IF  IMPLEMENTED,  THIS 
WOULD  LIKELY  REDUCE  THE  NUMBER  OF  TOTAL  TRANSACTIONS,  BUT  IT  ALSO 
RAISES  THE  VERY  REAL  PROSPECT  THAT  MORE  BUNDLING  OF  THE 
REQUIREMENTS  WILL  BE  THE  RESULT. 

LET  ME  EXPLAIN  WHAT  I  MEAN  BY  A  POOR  ENVIRONMENT.  THE  OFFICES  OF 
SMALL  AND  DISADVANTAGED  BUSINESS  UTILIZATION,  THE  PRINCIPAL 
INTERNAL  AGENCY  ADVOCATES  FOR  SMALL  BUSINESS,  ARE  BY  AND  LARGE 
INEFFECTUAL,  HAVING  LITTLE  OR  NO  VOICE  IN  THE  PROCUREMENT  PROCESS. 
THEY  NEED  TO  BE  STRENGTHENED.  THE  SYSTEM  FOR  COMMUNICATING  VITAL 
PROCUREMENT  INFORMATION  TO  THE  SMALL  BUSINESS  COMMUNITY  IS 
ANTIQUATED,  PRACTICALLY  OBSOLETE,  AND  SURELY  UNWORTHY  OF  A  LARGE 
MODERN  GOVERNMENT.  EVEN  IF  YOU  WERE  TO  ATTEMPT  TO  REPAIR  THESE 
DEFICIENCIES  IN  THE  PROCUREMENT  ENVIRONMENT,  THERE  WOULD  STILL  BE 
TOO  MANY  TRAPDOORS  AND  TOO  MANY  LOOPHOLES.  CONTRACTING  OFFICERS 
HAVE  LITTLE  ABILITY  TO  HONESTLY  EXERCISE  THE  RULE  OF  TWO  WITHOUT 
RELIABLE  AND  EASILY  ACCESSIBLE  INFORMATION  ON  VENDORS.  WHO  IS 
GOING  TO  ENSURE  THAT  AN  HONEST  AND  SINCERE  EFFORT  IS  MADE  TO 
PROTECT  SMALL  BUSINESS  INTERESTS  AGAINST  THE  ENCROACHMENT  OF  LARGE 
BUSINESSES  UNDER  A  SCHEME  THAT  PUTS  SUBSTANTIVE  BLOCKS  OF  MONEY  AT 
THE  CASUAL  DISCRETION  OF  WEAK  BUREAUCRATS?  THE  PRESSURE  ON  THE 
PROCESS  OF  SELECTING  POTENTIAL  CONTRACTORS  WILL  OBVIOUSLY  INTENSIFY 
AS  THE  PRIZE  GETS  BIGGER.  IN  ORDER  TO  PROTECT  THE  INTERESTS  OF 
SMALL  BUSINESSES  AGAINST  THE  LIKELY  ASSAULT  OF  LARGE  BUSINESSES, 
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CONGRESS  WILL  NEED  TO  DO  MORE  THAN  SIMPLY  ESTABLISH  A  NEW  SMALL 
BUSINESS  RESERVE.  WE  WILL  NEED  A  SMALL  BUSINESS  PREFERENCE,  AND  WE 
WILL  NEED  TO  PROVIDE  INCENTIVES  FOR  INCREASED  AGENCY  USE  OF  SMALL 
BUSINESSES  WHEREVER  POSSIBLE.  THIS  POLICY  WOULD  BE  CONSISTENT  WITH 
ALL  WE  KNOW  ABOUT  IMPORTANT  CONTRIBUTIONS  SMALL  BUSINESSES  MAKE  TO 
THE  ECONOMY  THROUGH  JOBS  AND  INNOVATION,  AND  WE  BELIEVE  THIS  IS  A 
PROPITIOUS  TIME  IN  THE  ECONOMIC  CYCLE  TO  ENERGIZE  THE  SMALL 
BUSINESS  SECTOR.  IT  IS  VERY  DISAPPOINTING  THAT  THE  MUCH  HERALDED 
SMALL  BUSINESS  SECTOR  HAS  NOT  BEEN  GIVEN  GREATER  PROMINENCE  THUS 
FAR  IN  THE  REFORM  DEBATE.  MOST  OF  THE  SMALL  BUSINESS  EMPHASIS  HAS 
BEEN  GREETED  WITH  DEEP  DISTRUST.     WE  NEED  SOME  PROACTIVE  POLICIES. 

BY  NOW,  WE  SHOULD  ALL  BE  WEARY  OF  THE  FALSE  DICHOTOMY  THAT  HAS  BEEN 
PERPETUATED  BY  THIS  NOTION  THAT  SMALL  MEANS  WEAK  AND  EXPENDABLE, 
AND  LARGE  MEANS  GOOD,  AND  THEREFORE  PREFERABLE.  IF  DEFENSE 
DOWNSIZING  HAS  TAUGHT  US  ANYTHING,  IT  HAS  TAUGHT  US  THAT  THE 
CORPORATE  BEHEMOTHS  THAT  GREW  LARGE  AND  DEPENDENT  ON  COLD  WAR 
SPENDING  WILL  FIND  A  WAY  TO  MERGE,  DIVERSIFY,  BECOME  LEANER,  AND  DO 
WHATEVER  IT  TAKES  TO  SURVIVE.  I  BELIEVE  IT  WAS  THE  CHAIRMAN  OF 
GRUMMAN  WHO  SAID  RECENTLY  THAT  ITS  SURVIVAL  WAS  SERIOUSLY  IN  DOUBT 
WITHOUT  THE  MERGER  WITH  MARTIN  MARIETTA.  IF  TRUE,  AND  IF  A  HOST  OF 
OTHER  RECENT  DEFENSE  INDUSTRY  MERGERS  ARE  REPRESENTATIVE  OF  THE 
PERVASIVE  BUILD-DOWN  IN  DEFENSE,  THEN  IT  SHOWS  HOW  LITTLE  CORPORATE 
PLANNING  IS  TAKING  PLACE.  THIS  BUILD-DOWN  OR  SHRINKING  IN  DEFENSE 
OUTLAYS  DIDN'T  SUDDENLY  OCCUR  OUT  OF  THE  BLUE,  AND  IT  IS  AS 
CYCLICAL  AS  THE  OVERALL  ECONOMY.  CONGRESS  NEEDS  TO  PAY  MORE 
ATTENTION  TO  THE  NEEDS  OF  SMALL  BUSINESS,  PARTICULARLY  ITS  NEED  FOR 
MORE  CAPITAL  INVESTMENT  AND  MORE  PROCUREMENT  OPPORTUNITY. 

IT  SEEMS  TO  US  THAT  A  MORE  PRUDENT  AND  APPROPRIATE  COURSE  WOULD  BE 
TO  PROVIDE  THE  NECESSARY  GUIDANCE  AND  RESOURCES  TO  MAKE  ELECTRONIC 
COMMERCE  A  REALITY  THROUGHOUT  GOVERNMENT,  SO  THAT  AT  THE  VERY 
LEAST,  SMALL  BUSINESSES  WILL  HAVE  A  WINDOW  ON  THE  PROCUREMENT 
SYSTEM  AND  CAN  TAKE  ADVANTAGE  OF  THESE  NEW  EFFICIENCIES. 
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THE  PROPONENTS  OF  THIS  NEW  SIMPLIFIED  ACQUISITION  THRESHOLD  HAVE 
ARGUED  THAT  THIS  CHANGE  NEEDS  TO  TAKE  PLACE  IMMEDIATELY,  EVEN 
THOUGH  THE  SO-CALLED  ELECTRONIC  DATA  INTERCHANGE  IS  IN  ITS  FEEBLE 
INFANCY.  I  HAVE  PROVIDED  A  COUPLE  OF  NEWS  ARTICLES  (SEE 
ATTACHMENT)  ON  SOME  OF  THE  PROBLEMS  SURROUNDING  THE  AIR  FORCE'S 
EFFORTS  TO  BUILD  AN  EDI  SYSTEM,  A  REAL  FIASCO.  THERE  ARE 
ALLEGATIONS  OF  FRAUD,  COPYRIGHT  INFRINGEMENT,  AND  ABUSE  OF 
AUTHORITY.  I  ASK  THAT  THESE  NEWS  ARTICLES  BE  MADE  PART  OF  MY 
STATEMENT.  THE  MAJOR  STOCK  EXCHANGES  AND  MANY  COMMERCIAL  FIRMS 
HAVE  BEEN  USING  A  FORM  OF  ELECTRONIC  COMMERCE  TECHNOLOGY  FOR  YEARS. 
WHY  IS  THE  FEDERAL  GOVERNMENT  SO  INEPT  AT  BRINGING  THIS  TECHNOLOGY 
TO  THE  PROCUREMENT  SYSTEM?     IT  BOGGLES  THE  MIND. 

THE  NEW  SIMPLIFIED  ACQUISITION  THRESHOLD  IS  ATTRACTIVE,  AND  IT  NO 
DOUBT  HAS  SOME  MERIT,  BUT  WE  QUESTION  WHY  CONGRESS  IS  BEING  ASKED 
TO  SUSPEND  ALL  LOGIC  AND  GO  RUSHING  HEADLONG  INTO  THIS  MATTER  WITH 
NO  NEW  SAFEGUARDS  IN  SIGHT.  FURTHERMORE,  WHY  IS  THIS  MATTER  SO 
IMPORTANT  TO  BIG  BUSINESS?  I  CALL  THAT  HEALTHY  AND  JUSTIFIABLE 
SKEPTICISM. 

BIG  BUSINESS  HAS  RARELY,  IF  EVER,  BEEN  A  FRIEND  TO  SMALL  BUSINESS 
AND  CERTAINLY  NO  FRIEND  TO  MINORITY  BUSINESS. 

BACK  IN  NOVEMBER,  WE  HAD  THE  OPPORTUNITY  TO  MEET  WITH  A 
REPRESENTATIVE  OF  A  LARGE  AIRCRAFT  MANUFACTURER  TO  DISCUSS  MINORITY 
BUSINESS  ISSUES.  WE  WERE  DISMAYED  TO  LEARN  THAT  NO  EFFORT  HAD  BEEN 
MADE  TO  INCLUDE  MINORITY  SUPPLIERS  IN  THEIR  VENDOR  POOL.  THE 
CONTRACTOR  READILY  ADMITTED  THIS  FAILING  BUT  EXCUSED  ITS  BEHAVIOR 
BY  STATING  THAT  IT  DIDN'T  BELIEVE  MINORITY  FIRMS  COULD  MEET  FAA 
CERTIFICATION  REQUIREMENTS.  WITH  A  NETWORK  OF  OVER  4,000  VENDORS, 
THIS  CONTRACTOR  HAD  NEVER  MADE  A  SINGLE  EFFORT  TO  TEST  THIS  FALSE 
ASSUMPTION  IN  THE  FIFTEEN  YEARS  SINCE  THE  SUBCONTRACTING  LAW  WAS 
ENACTED. 
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A  LARGE  ARMY  CONTRACTOR  CONDUCTED  A  CAMPAIGN  OF  INTIMIDATION  AND 
THREATS  IN  ORDER  TO  COERCE  SMALL  SUBCONTRACTORS  TO  RELINQUISH  THEIR 
CLAIM  FOR  ECONOMIC  PRICE  ADJUSTMENT  DESPITE  THE  FACT  THAT  IT  WAS 
PROVIDED  FOR  IN  THEIR  WRITTEN  SUBAGREEMENTS .  MORE  THAN  500 
SUPPLIERS  WERE  INVOLVED  IN  THIS  NEFARIOUS  SCHEME  TO  DENY  SMALL 
FIRMS  THEIR  EQUITABLE  CLAIMS.  MANY  OF  THE  VICTIMS  OF  THESE  ABUSIVE 
TACTICS,  INCLUDING  MANY  MINORITY-OWNED  BUSINESSES,  WERE  DESTROYED 
BECAUSE  THEY  REFUSED  TO  GIVE  UP  THEIR  RIGHTFUL  CLAIMS. 

THESE  LARGE  DEFENSE  CONTRACTORS  ARE  PROBABLY  THE  SAME  ONES  BEHIND 
THE  CAMPAIGN  FOR  THE  NEW  COMMERCIAL  ITEM  PROVISION  UNDER 
CONSIDERATION.  SOME  HAVE  EVEN  SUGGESTED  THAT  A  COMMERCIAL  ITEM 
CONTRACTOR  BE  TREATED  AS  IF  ITS  RELATIONSHIP  WITH  THE  GOVERNMENT 
CUSTOMER  WERE  MORE  LIKE  THE  SUPPLIER-CUSTOMER  RELATIONSHIP  IN  THE 
PRIVATE  COMMERCIAL  WORLD,  AND  SOME  ARE  EVEN  URGING  NEW  PROVISIONS 
TO  EXEMPT  COMMERCIAL  ITEM  VENDORS  FROM  THE  SUBCONTRACTING  LAWS.  AS 
YOU  MAY  BE  AWARE,  THERE  IS  ALREADY  A  PROVISION  IN  THE  SUBCONTRACT 
LAW  FOR  COMMERCIAL  ITEM  VENDORS.  IT  HAS  ALSO  BEEN  SUGGESTED  THAT 
WHOLE  INDUSTRIES  SUCH  AS  THE  UTILITY  INDUSTRY  BE  EXEMPTED  FROM  THE 
SMALL  BUSINESS  ACT.  WE  ARE  RESOLUTELY  AND  INALTERABLY  OPPOSED  TO 
ANY  ABROGATION  OF  THE  SUBCONTRACTING  LAWS.  WE  FEEL  THAT  THESE 
ENERGIES  WOULD  BE  MORE  PROFITABLY  SPENT  FINDING  WAYS  TO  BETTER 
ENFORCE  THE  SUBCONTRACTING  LAW  RATHER  THAN  WEAKEN  IT. 

ONE  OF  THE  WAYS  IN  WHICH  GREATER  ACCOUNTABILITY  CAN  BE  PUT  INTO  THE 
SYSTEM  IS  BY  MODIFYING  SECTION  1061  OF  S.1587  TO  INCLUDE  PAST 
PERFORMANCE  AMONG  THE  EVALUATION  FACTORS,  ESPECIALLY  PAST 
PERFORMANCE  IN  RELATION  TO  THE  SMALL  BUSINESS  ACT.  THIS  WOULD  BE 
CONSISTENT  WITH  RECENT  ADMINISTRATIVE  ACTIONS.  IT  WOULD  BE  A 
SIMPLE  BUT  IMPORTANT  ELEMENT  AND  WOULD  BE  A  USEFUL  COMPLIANCE  TOOL. 

THERE  HAVE  BEEN  MANY  DEFINITIONS  OF  COMMERCIAL  ITEMS  PROPOSED,  EACH 
WITH  ITS  OWN  MERITS  AND  FLAWS.  WE  OFFER  THE  FOLLOWING  FOR  YOUR 
CONSIDERATION.  WE  BELIEVE  THIS  DEFINITION  COMES  PRETTY  CLOSE  TO 
WHERE  WE  WERE  WHEN  THIS  DEBATE  STARTED  YEARS  AGO. 
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Definition  of  CoMercial  Item 

For  the  purposes  of  this  Act,  the  term  "commercial  item"  means 
an  item  which  is:  (1)  a  product  of  manufacture;  (2)  a  product 
which  is  widely  available  and  nationally  advertised;  (3)  a 
product  which  is  identified  by  its  trademark  or  brand  name  and 
is  distributed  and  sold  competitively  through  regular 
interstate  commerce;  (4)  a  product  whose  price  is  published 
and  has  an  established  sales  history  of  at  least  one  year 
prior  to  any  federal  procurement  action;  and  (5)  a  generic 
product  which  is  widely  available  in  the  marketplace  from  a 
variety  of  sources. 

The  term  "commercial  item"  does  not  mean  services  for  water/ 
electricity,  natural  gas,  or  any  services  incidental  to  the 
purchase  of  goods,  equipment,  or  items  supplied  during  the 
prescribed  maintenance  of  existing  equipment  as  replacement 
parts  or  upgrades. 

WE'VE  ALL  HEARD  THE  OUTRAGEOUS  STORIES  ABOUT  THE  VICE  PRESIDENT'S 
FAMOUS  ASHTRAY,  AND  THE  EXORBITANT  COSTS  OF  TOILET  SEATS  AND 
HAMMERS.  WHAT  THE  SYSTEM  REALLY  NEEDS  IS  MORE  COMMON  SENSE  IN 
PROCUREMENT.  THE  GOVERNMENT  BUYS  COMMERCIAL  ITEMS  EVERY  DAY 
WITHOUT     THE      SLIGHTEST     HESITATION.  THE     GENERAL  SERVICES 

ADMINISTRATION'S  FEDERAL  SUPPLY  SERVICE  SEEMS  TO  HAVE  LITTLE 
PROBLEM  WITH  THIS.  WHAT  SEEMS  TO  BE  MISSING,  ESPECIALLY  AT  THE 
PENTAGON,  IS  A  GOOD  DOSE  OF  REASONABLENESS  AND  A  STRONGER  MANDATE 
TO  SEEK  COMMERCIAL  SOURCES  FOR  PRODUCTS  WHENEVER  POSSIBLE.  IT  WOULD 
SEEM  MORE  LOGICAL  AND  PRUDENT  TO  EQUIP  PURCHASING  OFFICIALS  WITH 
THE  INFORMATION  THEY  NEED  TO  LOCATE  AND  IDENTIFY  SOURCES  OF 
COMMERCIAL  PRODUCTS  AND  TO  ENGAGE  IN  A  CONTINUOUS  WIDE-RANGING 
MARKET  RESEARCH  EFFORT.  THE  BEST  AGENCY  TO  LEAD  SUCH  AN  EFFORT  IS 
GSA.     THEY  CLEARLY  HAVE  THE  MISSION  AND  EXPERTISE.     THE  REST  OF  THE 
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GOVERNMENT,  INCLUDING  DOD,  NEEDS  TO  RELY  MORE  ON  GSA  FOR  GUIDANCE. 
THE  ASHTRAY,  THE  HAMMER,  AND  THE  TOILET  SEAT  ARE  NOT 
REPRESENTATIVE  OF  THE  WAY  THE  GOVERNMENT  BUYS,  IN  GENERAL.  THESE 
INSTANCES  ARE  RATHER  SYMBOLIC  OF  THE  ABUSE  THAT  THE  SYSTEM  FAILED 
TO  PREVENT.  AND  IF  THERE  IS  A  TEMPTATION  TO  OVER-SPECIFY  TO  THE 
EXCLUSION  OF  MANY  PRODUCTS  READILY  AVAILABLE  IN  THE  MARKETPLACE,  WE 
BELIEVE  MUCH  OF  THIS  ACTIVITY  WILL  SUBSIDE  AS  MORE  AND  MORE 
INFORMATION  BECOMES  AVAILABLE  TO  PROCURING  OFFICIALS. 

THIS  FANCIFUL  NOTION  THAT  URGES  THAT  THE  GOVERNMENT  SHOULD  BE  MORE 
LIKE  A  BUSINESS  HAS  SOME  MERIT  WHEN  IT  COMES  TO  ADOPTING 
COMMERCIALLY  VIABLE  TECHNOLOGY  OR  WHEN  IT  COMES  TO  USING  MARKET 
RESEARCH  TO  DETERMINE  WHAT  IS  THE  BEST  BUY.  BUT  THE  FACT  IS  THAT 
THE  GOVERNMENT'S  VAST  MISSION  GOES  WELL  BEYOND  THE  COMMERCIAL 
REALM,  AND  ITS  OPPORTUNITIES  FOR  GREATER  EFFICIENCY  ARE  OFTEN 
LIMITED  BY  ITS  OBLIGATIONS  TO  THE  PUBLIC  TRUST.  AFTER  ALL,  THE 
TERM  OF  ART  IS  STILL  "PUBLIC  CONTRACT." 

BEGINNING  PERHAPS  WITH  THE  FALSE  CLAIMS  ACT  OF  1863  AND  RIGHT  UP  TO 
THE  PROCUREMENT  INTEGRITY  ACT,  FEDERAL  GOVERNMENT,  THROUGH  THE 
CONGRESS,  HAS  RESPONDED  TO  VARIOUS  ABUSES  OF  THE  PROCUREMENT  SYSTEM 
BY  PASSING  LAWS  TO  REGULATE  CORPORATE  BEHAVIOR  IN  THE  FEDERAL 
MARKETPLACE.  SOME  SUGGEST  THAT  THIS  VAST  ARRAY  OF  REGULATIONS  IS 
PROHIBITIVE  AND  UNNECESSARY.  WELL,  THEY  MAY  BE  PROHIBITIVE  IN  THE 
SENSE  THAT  MANY  OF  THESE  REGULATIONS  ARE  DESIGNED  TO  PREVENT  ABUSE. 
BUT  TO  FANTASIZE  THAT  THE  GOVERNMENT  IS  A  BUSINESS  IS  TO  IGNORE  THE 
MORE  IMPORTANT  FEATURES  OF  THE  ENTERPRISE,  AND  BORDERS  ON  PURE 
FOLLY.  THE  U.S  GOVERNMENT  IS  THE  WORLD'S  LARGEST  PURCHASER  OF 
GOODS  AND  SERVICES,  BUT  IT  HAS  ENORMOUS  ECONOMIC  AND  SOCIAL 
OBJECTIVES  EMBEDDED  IN  EVERY  DOLLAR  IT  SPENDS.  AND  THOSE 
OBJECTIVES  SHOULD  NOT  BE  COMPROMISED  PURELY  FOR  THE  SAKE  OF 
EFFICIENCY,  ESPECIALLY  SINCE  THE  PROPONENTS  OFFER  NO  RELIABLE 
ESTIMATE  REGARDING  THE  SAVINGS  TO  BE  ACHIEVED. 


WHAT  THE  PROCUREMENT  SYSTEM  NEEDS  MOST  OF  ALL  IS  AN  OPEN  WINDOW  ON 
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ITS  ACTIVITIES.  NOT  EVEN  CONGRESS  HAS  A  COMPLETE  PICTURE  OF  HOW 
ITS  APPROPRIATIONS  ARE  BEING  SPENT.  THE  RECENT  SUBCOMMITTEE  REPORT 
ON  PROCUREMENT  OFF-LOADING  PROVIDES  MANY  EXAMPLES  OF  HOW  THE  SYSTEM 
IS  BEING  CORRUPTED  AND  SUBVERTED.  ELECTRONIC  DATA  INTERCHANGE 
OFFERS  AT  LEAST  THE  POSSIBILITY  OF  AN  OPEN  SYSTEM. 

THE  SECOND  MOST  IMPORTANT  NEED  IS  AN  ORGANIZED  AND  DEDICATED 
COMPLIANCE  STRUCTURE  SIMILAR  TO  THE  OFFICE  OF  CONTRACT  COMPLIANCE 
PROGRAMS  IN  THE  DEPARTMENT  OF  LABOR.  SUCH  AN  EFFORT  COULD  EASILY 
THRIVE  OFF  OF  THE  LIQUIDATED  DAMAGES  IT  WOULD  SURELY  COLLECT.  THIS 
IS  NEEDED  NOT  ONLY  TO  ASSURE  COMPLIANCE  WITH  SMALL  BUSINESS 
MANDATES,  BUT  ESPECIALLY  IN  MINORITY  BUSINESS  PROGRAMS  WHERE 
COMPLIANCE  IS  FALTERING  SO  BADLY  AND  WHERE  THE  HARM  IS  MOST 
DEVASTATING.  WE  URGE  SERIOUS  CONSIDERATION  OF  THIS  IDEA  BECAUSE, 
ON  THE  WHOLE,  WE  HAVE  FOUND  COMPLIANCE  RESPONSIBILITY  EXTREMELY 
DIFFICULT,    IF  NOT  IMPOSSIBLE,   TO  PINPOINT. 

WE  HAVE  HEARD  OF  A  PROPOSAL  TO  MAKE  THE  DOD  SECTION  1207  PROGRAM  A 
GOVERNMENT-WIDE  PROGRAM.  WE  FEAR  THE  OUTCOME  OF  A  GOVERNMENT-WIDE 
1207  TYPE  PROGRAM  WITHOUT  STRONGER  MANDATES  AND  WITHOUT  FIXED 
RESPONSIBILITY.  IF  WE  ARE  SERIOUS  ABOUT  BUSINESS  DEVELOPMENT,  THEN 
WE  NEED  TO  CLARIFY  THE  ROLE  OF  SBA  IN  RELATION  TO  THE  VARIOUS 
CIVILIAN  AGENCIES,  LEST  WE  WIND  UP  WITH  A  HODGE  PODGE  OF  CONFUSION 
WHICH  CAN  ONLY  HURT  SMALL  BUSINESSES.  THE  ROLE  OF  THE  AGENCIES  IN 
THIS  RESPECT  NEEDS  TO  BE  CLARIFIED. 

WE  HAVE  ALREADY  DETECTED  SUBSTANTIAL  HOSTILITY  AND  INDIFFERENCE 
TOWARD  MANY  OF  THESE  PROGRAMS.  ADDING  UNCERTAINTY  AND  CONFUSION  TO 
THIS  MIX  WOULD  CREATE  EVEN  MORE  APATHY  AND  MORE  FOOTDRAGGING .  WE 
ALL  ARE  AWARE  OF  THE  WIDESPREAD  TENDENCY  OF  THE  BUREAUCRACY  TO 
AVOID  MISTAKES.  CREATE  CONFUSION,  AND  YOU  WILL  MOST  CERTAINLY 
CREATE  HESITATION. 

THIS  IDEA  OF  ALLOWING  DIRECT  CONTRACTING  BETWEEN  8(A)  FIRMS  AND 
FEDERAL  AGENCIES  IS  APPEALING.     IT  WOULD  CERTAINLY  HELP  OVERCOME  A 
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MAJOR  BOTTLENECK  PROBLEM  FOR  PROGRAM  PARTICIPANTS.  THIS  PROBLEM  IS 
ESSENTIALLY  ADMINISTRATIVE  AND  HAS  OTHER  SOLUTIONS.  GENERALLY,  THE 
DIRECT  CONTRACTING  SOLUTION  IS  ONE  CREATED  BY  DESPERATION  AND  NEEDS 
TO  BE  IMPLEMENTED  ON  A  PILOT  BASIS  FIRST  TO  SEE  IF  IT  WORKS  WELL 
FOR  ALL  CONCERNED.  AGAIN,  BUSINESS  DEVELOPMENT  RESPONSIBILITIES 
NEED  TO  BE  CLARIFIED.  ALSO,  ATTENTION  SHOULD  BE  GIVEN  TO  ASSURING 
THAT  SUBCONTRACTING  OPPORTUNITIES  ARE  MADE  A  PART  OF  THE  BUSINESS 
DEVELOPMENT  SCHEME;  AND  TO  STRENGTHENING  AND  ENLARGING  THE 
AUTHORITY  OF  THE  VARIOUS  OFFICES  OF  SMALL  AND  DISADVANTAGED 
BUSINESS  UTILIZATION. 


LET  ME  SUMMARIZE  MY  CONCERNS.  TO  PRETEND  THAT  THE  GOVERNMENT  IS  A 
BUSINESS  IS  PURE  FOLLY.  THAT  THE  ACQUISITION  PROCESS  NEEDS 
IMPROVEMENT  IS  UNDENIABLE,  BUT  THAT  IMPROVEMENT  SHOULD  TAKE  PLACE 
WITH  MISSION  IN  MIND  AND  WITH  REASONABLE  CONSIDERATION  OF  THE 
CONSEQUENCES.  MEMBERS  OF  THE  CONGRESS,  AND  SPECIFICALLY  MEMBERS  OF 
THESE  TWO  IMPORTANT  COMMITTEES,  SHOULD  RESIST  CALLS  FOR  CHANGE 
THAT,  UNDER  THE  GUISE  OF  STREAMLINING,  MAY  DO  MORE  HARM  THAN  GOOD. 

THESE  ARE  THE  MAIN  POINTS.  WE  URGE  YOU  NOT  TO  PUT  THE  CART  BEFORE 
THE  HORSE.  WHILE  THE  NEW  SIMPLIFIED  ACQUISITION  THRESHOLD  IS 
ATTRACTIVE,  SMALL  BUSINESSES  FEAR  THAT  THIS  IS  A  TROJAN  HORSE. 
THERE  IS  SUBSTANTIAL  EVIDENCE  THAT  GOVERNMENT-WIDE  EDI  MAY  BE  A 
LONG  WAY  OFF,  BUT  WE  FEEL  THIS  SHOULD  BE  THE  HIGHEST  PRIORITY  OF 
PROCUREMENT  REFORM.  IT  SHOULD  BE  THE  CENTERPIECE  OF  REFORM.  IT 
WOULD  PROVIDE  THE  BEST  ASSURANCES  THAT  CONGRESS'  WILL  IS  FOLLOWED, 
AND  IT  WOULD  INSPIRE  GREATER  CONFIDENCE  IN  THE  PROCUREMENT  PROCESS 
BY  TURNING  ON  THE  LIGHTS. 

WE  RECOMMEND  AN  INTERAGENCY  EFFORT  AMONG  MAJOR  GOVERNMENT  AGENCIES, 
INCLUDING  SOME  OF  THE  INDEPENDENT  AGENCIES.  GSA'S  INFORMATION 
RESOURCES  MANAGEMENT  SERVICE  SHOULD  BE  TASKED  TO  LEAD  THIS  EDI 
DEVELOPMENT  EFFORT. 
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WE  SEE  NO  COMPELLING  REASON,  AND  SO  FAR,  NONE  HAS  BEEN  OFFERED  BY 
DOD  OR  ANYONE  ELSE,  TO  LEAP  PRECIPITOUSLY  INTO  A  NEW  SIMPLIFIED 
ACQUISITION  THRESHOLD  WITHOUT  THE  MINIMUM  SAFEGUARDS  THAT  EDI 
REPRESENTS.  AT  A  MINIMUM,  THE  NEW  THRESHOLD  SHOULD  BE  APPLICABLE 
ON  AN  AGENCY-BY-AGENCY  BASIS  AS  AGENCIES  DEVELOP  THEIR  ELECTRONIC 
COMMERCE  CAPABILITY.  WE  FIRMLY  BELIEVE  THAT  A  NEW  POLICY  WHICH 
ENCOURAGES  GREATER  USE  OF  SMALL  BUSINESSES,  BEYOND  ANY  LIMITATION 
OF  THE  SMALL  BUSINESS  RESERVE  PROPOSED  HERE,  IS  VITALLY  NEEDED  AND 
THAT  SUCH  A  POLICY  WOULD  BE  ENHANCED  BY  THESE  NEW  INFORMATION 
PORTALS . 

WE  BELIEVE  DEVELOPING  SUCH  A  SYSTEM  WILL  NOT  ONLY  BE  ADVANTAGEOUS 
TO  THE  ACQUISITION  SYSTEM  BUT  ALSO  TO  THE  CONGRESS  AS  IT  EXERCISES 
ITS  OVERSIGHT  RESPONSIBILITIES.  A  TRULY  OPEN  ACQUISITION  SYSTEM 
WILL  CLEARLY  BE  AN  IMPORTANT  SAFEGUARD  AGAINST  CERTAIN  FORMS  OF 
ABUSE  AND  WILL  PRODUCE  A  MORE  COMPETITIVE  ENVIRONMENT. 

THAT  THE  GOVERNMENT  SHOULD  STOP  WASTING  MONEY  ON  DEVELOPING  ITEMS 
OR  PRODUCTS  THAT  ARE  READILY  AVAILABLE  IN  THE  COMMERCIAL 
MARKETPLACE  IS  A  PERFECTLY  DEFENSIBLE  PROPOSITION.  TO  EXTEND  TO 
THAT  PROPOSITION  THE  PRINCIPLES  OF  A  PURELY  COMMERCIAL  BUSINESS 
TRANSACTION  IS  TO  IGNORE  ONE  OF  THE  BASIC  FOREWARN I NG S  OF  BUSINESS: 
CAVEAT  EMPTOR,  OR  "LET  THE  BUYER  BEWARE,"  AND  EXPOSE  THE  TAXPAYER 
AND  THE  GOVERNMENT  TO  UNNECESSARY  RISKS. 

BY  ESTABLISHING  A  BROAD  DEFINITION  OF  COMMERCIAL  ITEMS  WITHOUT  A 
SUITABLE  MARKET  RESEARCH  MANDATE,  WE  WILL  RUN  THE  RISK  OF  BUYING 
ENORMOUS  QUANTITIES  OF  SOMEBODY'S  OBSOLETE  INVENTORY  OR,  FOR  THAT 
MATTER,  SOMETHING  OF  INFERIOR  QUALITY  OUT  OF  IGNORANCE.  OUR 
RECOMMENDATION  IS  TO  RUN  COMMERCIAL  ITEM  PURCHASES  THROUGH  GSA. 
DEVELOP  A  MARKET  RESEARCH  CAPABILITY,  AND  USE  IT  TO  PROVIDE 
GUIDANCE  THROUGHOUT  GOVERNMENT.  GIVE  GSA  THE  RESPONSIBILITY  FOR 
DEVELOPING  A  COMMERCIAL  ITEM  CLEARINGHOUSE  WITH  UNIVERSAL  ACCESS. 
WHAT  SMALL  BUSINESS  NEEDS  FAR  MORE  THAN  WINDOW  DRESSING  IS  A  USER- 
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FRIENDLY  AND  PROPERLY  FASHIONED  SYSTEM  OF  ELECTRONIC  COMMERCE  THAT 
HAS  THE  POTENTIAL  TO  PREVENT  GIANT  FIRMS  LIKE  LOCKHEED  FROM 
CROWDING  OUT  SMALL  BUSINESSES  IN  THE  COMPETITION  TO  PRINT  THE  DOD 
TELEPHONE  DIRECTORY. 

FINALLY,  WE  APPEAL  TO  ALL  OF  YOU  REDOUBLE  YOUR  EFFORTS  IN  SEEKING 
PRIME  CONTRACTOR  COMPLIANCE  WITH  VARIOUS  PROVISIONS  OF  THE  SMALL 
BUSINESS  ACT,  ESPECIALLY  IN  MINORITY  BUSINESS  SUBCONTRACTING 
PROGRAMS.  WE  URGE  YOU  TO  GIVE  SERIOUS  CONSIDERATION  TO 
ESTABLISHING  A  NEW  COMPLIANCE  STRUCTURE  FOR  THE  PURPOSE  OF 
CONDUCTING  PERIODIC,  IN-DEPTH  REVIEWS  AND  INVESTIGATIONS.  WE  ARE 
CONVINCED  THAT  VIOLATIONS  OF  THE  SMALL  BUSINESS  ACT  ARE  WIDESPREAD, 
IF  NOT  RAMPANT,  AT  DOD.  WE  ALSO  LEARNED  THAT  24  OUT  OF  28 
UTILITIES  DOING  BUSINESS  WITH  THE  DEPARTMENT  OF  ENERGY  HAVE 
REGULARLY  FAILED  TO  SUBMIT  SUBCONTRACTING  PLANS  AS  REQUIRED  BY  THE 
LAW.  SIMILARLY,  WE  THINK  IT  APPROPRIATE  THAT  PARTIES  CLAIMING  HARM 
UNDER  THE  SMALL  BUSINESS  ACT  HAVE  THEIR  CLAIMS  HEARD  IN  THE  FEDERAL 
COURT  OF  CLAIMS  AND  THAT  SUCH  PLAINTIFFS  SHOULD  HAVE  STANDING  UNDER 
THE  FALSE  CLAIMS  ACT. 

WE  BELIEVE  INCLUDING  PAST  PERFORMANCE  AS  A  SIGNIFICANT  EVALUATION 
FACTOR  IN  THE  CONTRACTOR  SELECTION  PROCESS  WOULD  GO  A  LONG  WAY 
TOWARD  CURBING  MUCH  OF  THIS  ABUSE.  AT  THE  VERY  LEAST,  WE  CALL  UPON 
THE  CHAIRMAN  OF  THE  PERMANENT  SUBCOMMITTEE  ON  INVESTIGATIONS  TO  USE 
HIS  POWERS  AND  RESOURCES  TO  UNCOVER  SIGNIFICANT  WRONGDOING  IN 
MINORITY  BUSINESS  PROGRAMS.  RECENTLY,  THE  DEPARTMENT  OF  JUSTICE 
FILED  A  COMPLAINT  AGAINST  A  MAJOR  CONSTRUCTION  FIRM  BECAUSE  OF  A 
PATTERN  OF  ABUSE  THAT  COULD  ONLY  BE  DESCRIBED  AS  LARGE-SCALE 
FRONTING.  WE  BELIEVE  A  LOT  MORE  SHOULD  BE  DONE  TO  UNCOVER  ABUSE 
WHICH  OCCURS  BOTH  INSIDE  AND  OUTSIDE  GOVERNMENT.  WE  SIMPLY  MUST 
TAKE  THESE  MATTERS  MORE  SERIOUSLY.  THOSE  WHO  WILL  FLAUNT  THESE 
LAWS  WITH  IMPUNITY  WILL  BE  EMBOLDENED  TOWARD  GREATER  ABUSE. 

WHATEVER  IS  FINALLY  DECIDED  REGARDING  THE  CREATION  OF  A  CLASS  OF 
COMMERCIAL  VENDORS,   WE  ARE  ADAMANTLY  OPPOSED  TO  ANY  EXEMPTION  OR 
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WAIVER  OF  THE  SUBCONTRACTING  REQUIREMENTS  OF  THE  SMALL  BUSINESS 
ACT,   WHETHER  INDUSTRY-SPECIFIC  OR  NOT. 

WE  HAVE  REASON  TO  BELIEVE  THAT  THE  ADMINISTRATION  HAS  FASHIONED  A 
STREAMLINING  PROPOSAL  WHICH  CONTAINS  SOME  OF  THESE  MORE  OMINOUS 
FEATURES.  IF  THIS  IS  TRUE,  THE  ADMINISTRATION  IS  TOTALLY 
MISGUIDED.  ANY  DILUTION  OF  THE  SMALL  BUSINESS  ACT  IS  EXACTLY  WHAT 
SMALL  AND  MINORITY  BUSINESSES  DON'T  NEED.  WHAT  IS  NEEDED  IS  A  SET 
OF  MEANINGFUL  SAFEGUARDS  AND  A  COMMITMENT  TO  OPEN  UP  THE 
PROCUREMENT  SYSTEM  TO  MAKE  IT  TRULY  COMPETITIVE  BY  PROVIDING  THE 
UNIVERSAL  ACCESS  THAT  A  USER-FRIENDLY  ELECTRONIC  DATA  INTERCHANGE 
SYSTEM  REPRESENTS. 

JUST  ABOUT  100  FIRMS  ARE  AWARDED  MORE  THAN  60%  OF  ALL  FEDERAL 
CONTRACTS  EACH  YEAR.  THIS  TYPE  OF  CONCENTRATION  IS  UNHEALTHY,  AND 
IT  WILL  ONLY  INTENSIFY  IF  THE  CURRENT  TRENDS  IN  DEFENSE  INDUSTRY 
CONSOLIDATION  CONTINUE.  CONGRESS  HAS  THE  POWER  TO  SET  IN  MOTION  A 
POLICY  TO  PREVENT  THIS  INORDINATE  CONCENTRATION  OF  DEFENSE 
RESOURCES  BUT,  SO  FAR,  HAS  NOT  ADDRESSED  THIS  AS  PART  OF  THIS 
STREAMLINING  EFFORT.  CONGRESS  SHOULD  GIVE  SERIOUS  ATTENTION  TO 
ADOPTING  POLICIES  WHICH  WILL  GRADUALLY  REVERSE  THIS  DANGEROUS 
TREND.  IN  YEARS  TO  COME,  IT  MAY  BE  EVEN  MORE  DIFFICULT  TO  ENLARGE 
AND  DIVERSIFY  THE  DEFENSE  INDUSTRIAL  BASE.  WE  NEED  A  POLICY  WHICH 
STRENGTHENS  SMALL  BUSINESSES.  FOR  AMONG  THESE  MEGAFIRMS  ARE  SOME 
OF  THE  MOST  EGREGIOUS  VIOLATORS  OF  THE  SMALL  BUSINESS  ACT.  CHANGING 
THIS  WOULD  BE  AN  IMPORTANT  FIRST  STEP  IN  PROCUREMENT  REFORM. 

THANK  YOU,  AND  I  WOULD  BE  PLEASED  TO  ANSWER  ANY  QUESTIONS  YOU  MAY 
HAVE. 
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Cutting  Costs 
By  Cutting 
Contractors 


Agencies  Consider  Replacing 
Private  Sector  Workforce 

By  Randy  Barrett 

STAFF  WRITER 

Can  work  be  carried  out  more  cheaply 
py  a  federal  jmployee  or  a  contracted 
one?  How  is  that  decided,  and  what  regu- 
lations apply  when  converting  tasks  from 
one  to  the  other? 

Slay  tuned,  the  answers  to  these  ques- 
tions and  more  are  lurking  in  the  shadow 
of  the  fiscal  1995  budget  as  the  Environ- 
mental Protection  Agency  and  the  De- 
partment of  Energy  seek  to  save  money 
by  replacing  support  contract  employees 
with  new  civil  workers.  (Fiscal  1995 
agency  budget  requests  will  be  an- 
nounced Feb.  7.) 

The  Department  of  Energy  has  already 
asked  for  and  received  permission  from 
the  Office  of  Management  and  Budget  to 
hire  400  new  full-lime  workers  this  fiscal 
ye"  in  return  for  cutting  an  unspecified 
(      tr  of  support  contractors.  As  well. 

^PA  has  reportedly  asked  for  1,385 
new  positions,  in  return  for 
tion  of  $108  million  in  supp 
Six  hundred  of  these  new  EPA  positions 
have  evidently  been  granted  by  the  Bud- 
get Office  for  fiscal  1995. 

In  addition  to  the  400  new  posts,  the 
Energy  department  wants  1 ,200  more  po- 
sitions, all  to  be  part  of  the  Environmen- 
tal Restoration  and  Waste  Management, 
or  EM  program  —  the  section  responsi- 
ble for  cleaning  up  Energy's  massive  en- 
vironmental messes. 

"IEM  Assistant  Secretary  Thomas 
continued  on  page  10 


Settling  the  LEO  Spectrum  Brawl 

As  Expected,  FCC  Clears  Way  for  Global,  Cellular  Service 


By  Randy  Barrett 
staff  writer 

The  spectrum-sharing  brawl  between 
the  "big"  low  Earth  orbit  satellite  compa- 
nies is  nearing  an  end. 

On  Jan.  19,  the  Federal  Communica- 
tions Commission  finally  announced  pro- 
posed licensing  rules  for  coveted  radio 
spectrum  that  will  allow  big  LEO  compa- 


nies like  Motorola,  Loral/Qualcomm, 
TRW  and  others  lo  build  global,  cellular- 
style  voice  and  messaging  services. 

(The  "small"  LEO  systems  represented 
by  Orbcomm.  Starsys  and  VITA  were  li- 
censed separately  last  year  and  will  pro- 
vide only  messaging  and  store-and-for- 
ward  services.) 

continued  on  page  4 
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Got  a  Newa  Tip? 

Call  Our  News  Hotline 
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Piracy  in 
Pentagon's 
Pilot  EDI? 

Unresolved  Charges 
Cloud  Program's  Future 

By  Andrew  Jenks 

STAFF  WRITER 

The  Pentagon  wants  lo  kill  a  controver- 
sial electronic  data  interchange  program 
amid  charges  of  software  piracy,  program 


ment  laws. 

Until  recently,  the  government  acquisi- 
tion through  electronic  commerce  system 
was  considered  a  possible  standard  for  all 
defense  agencies,  which  are  responsible  for 
more  than  60  percent  of  the  federal  govern- 
ment's acquisitions.  Some  defense  officials 
had  even  planned  to  pilch  GATEC  as  a 
standard  for  civilian  agencies. 

But  a  Pentagon  team  formed  last  summer 
to  discuss  electronic  commerce  has  recom- 
mended cancelling  the  Air  Force-sponsored 
program.  So  has  the  General  Accounting 
Office,  Congress'  investigative  arm.  which 
came  out  with  a  report  saying  the  system 
can't  do  what  the  Defense  Department 
claims  it  can. 

So  far.  the  pilot  system  has  absorbed  S3 
million  in  development  money.  In  a  report 
due  to  be  released  this  week,  the  Pentagon  has 
continued  on  page  6 


Staking  Claim  to 
China's  Infotech 

Michigan  Company  Tries  for 
Short  March  to  Asian  Market 
By  Andrew  Jenks 

STAFF  WRITER 

An  unlikely  joint  venture  of  Chinese  and 
American  partners  is  choreographing  a  bold 
move  to  comer  China's  infant  public-sector 
information  technology  market 

Led  by  Peter  Stephenson  —  a  pony-tailed 
computer  joumalisl-cum-consultant  —  the 
venture  this  April  in  Beijing  will  mean  cut- 
ting the  ribbon  on  a  12,000-square-foot 
computer  systems  integration  facility. 

But  more  significantly,  the  firm  will  use 
the  center  as  a  launching  point  for  deals  to 
link  computers  among  technology-starved 
Chinese  government  agencies.  Stephen- 
son's firm  is  preparing  to  ink  a  deal  worth 
"tens  of  millions  of  dollars"  to  link  1 .600 
disparate  computer  networks  at  the  Chinese 
Ministry  of  Railroads,  said  George  Yeung, 
the  Hong  Kong-based  partner. 

■    page  12 
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Pentagon 
Piracy? 


re— 'nnfrf/mm  page  I 
<  id  a  two-year  funding  plan 
actuating  total  spending  of  Just 
$26  million  for  all  defense  EDI 
efforts,  which  companies  familiar 
with  the  plan  say  isn't  near 
enough.  The  plan  is  expected  to 
allow  Defense  to  conduct  80  per- 
cent of  all  small  purchasing  pro- 
cedures electronically  by  the  end 
of  the  two-year  period,  according 
to  the  report. 

The  Air  Force's  CATEC  is  not 
included  in  that  plan.  Still,  the 
Pentagon  has  yet  to  officially  ter- 
minate the  project,  based  at 
Wright-Patterson  Air  Force  Base 
and  run  by  Lawrence  Livermore 
National  Laboratory  in  a  unique 
contracting  arrangement.  "To- 
day, at  this  moment,  there  b  no 
cancellation."  said  a  spokesman 
at  Lawrence  Livermore,  adding 
that  the  program  office  intends  to 
expand  use  of  GATEC  until  it  re- 
ceives notice  indicating  other- 
wise. The  Defense  Department 
refused  to  discuss  the  system  fur- 
ther. 

Meanwhile,  the  GAO  this  De- 
cember weighed  in  with  a 
scathing  report,  titled  "Business 
Strategy  Needed  for  Electronic 
Data  Interchange  Program,"  not- 
ing: "Defense  Logistics  Agency 
p"-  '«ls  responsible  for  the  re- 
t  told  us  that  much  of  the 
technical  capability  (of  the  Air 
Force  project)  is  widely  available 
through  commercially  developed 
and  tested  products. 

"Further,  they  question  the  ap- 
propriateness, due  to  the  high 
cost,  of  continued  use  of  a  federal 
laboratory  to  develop,  maintain, 
and  operate  a  defense  electronic 
business  system." 

And  yet,  the  GATEC  system 
refuses  to  die.  Development  be- 
gan in  1991.  resulting  in  a  pilot 

mate  small  purchases.  According 
to  documents  provided  by 
Lawrence  Livermore  late  last 
year,  the  program  claimed  to 
1  837.000  i 
I  $5.1 

1993.  That  shaved  75  percent  off 


saved  the  government  an  esti- 
mated $550,000.  Now  the  system 
is  processing  150.000  transac- 
tions per  month. 

What  isn't  clear  is  what  differ- 
ence that  kind  of  savings  will 
make  on  the  future  of  the  project, 
and  on  government  EDI  use. 

However.      claims  that 


of  the  software  at  the  heart  of  its 
system  from  a  commercial  EDI 
ider  win  not  help  GATEC  s 
v  *  —  and  may  be  the  real  rea- 
son for  the  recent  GAO  and  Pen- 
tagon criticism. 

Piracy  charges  first  emerged 
publicly  last  fall.  ("Software  Tug- 
Of-War."  WT.  Oct.  21. 1993  ] 


Uncle  Sam  Ready  to  Ride  EDI  Wave 

Clinton  Wants  Paperless  Procurement  by  Year  2000 


By  Andrew  Jenkt 


:tion«v-ire  f. 

$25,000  or  less.  -  •  '  -  EDI  at  one  of  the  fastest-grow- 
But  civilian  agencies  have    tag  segments  of  that  market. 

i  the  technology.  ...    "We  estimate  that  the  number 
Using  a  pilot  system  tt  the  .of  electronic  transact  ions  will 
General  Services  AdroJnistra-%  grow  in  excess  of  15 1 


joined  the  movement  .toward 


From  tax  filing  to  electronic 
bulletin  boards  for  purchasing 
office  supplies,  government 
agencies  intent  on  speeding  ser- 
vice delivery  are  sketching  out 
electronic  blueprint!  for  doing 
business  well  into  the  next  cen- 
tury.       .<..■  >,/■.' 

The  result: 'Nearly  "every 


boost  It  noted  the  government 
will  print  and  distribute  more 
than  3  billion  food  stamps  this 
year  to  10  million  households. 
Every  month  210,000  retailers 
cart  (tacks  of  stamps  to  10,000 
banks,  which  in  turn  exchange 
■■  them  with  the  Federal  Reserve,  -'. 
40  billion  by  the  *  where  they  are  counted  and  de- 
end  of  the  year  2000,  led  by  dra-V  ttroyed.  The  annual  price  tag  for 
lowthlo  the  emerging  >  administering  this  system  It  ' 
of  healthcare,  EDI  tad;*  $400  million.  Elimination  of  pi-^ 
government  benefi'j  transfers,     per  could  save  more  than  $  1  biP 
toe  report  notes.    ".'  ■-  ;  ■:'/*  ^TUon  over- five  years,  tsecrdtog  i 
j  Accordingly,  the  study  esti:  ..-  to  Gore's  review.      •       •  • 
That's  the  next  step,"  said  .'mates  the  1992  EDI  market  of  v^'Acccrdtagly,  the  Clinton  ad/,* 
GSA  •'•  Commissioner    Joe ...  $300  million  will  surger35  per- ministration  will  Support  the  '- 
to  es-  -  cent  annoilly  to '$1.5,  billion  ^'Department  of  Agriculture 


timaie  the  potentia!  savings  thai'1-  over  five  years.  Trx>se  numbeiiS  rnaking  the  food  stamp  system;, 
could  result.  ,  'r"".f"  >'  '.^vare  bated  on  i  narrow  defmioon^  fully  electronic  ta  1 99&  The  Of- \ 
:  'Still,  the  system  will  aiiow  ■  of  EDI  to  include  network  ser-^A  See  of  Management. and  Budget  J 
suppliers  to  post  price  cuts  in>^  vices  and  software  to  help  trans-^Vplani  'nationwide*  electronic  - . 
mediately,  rather,  than  going  ...'late  business  data,  such  as  rju^^bewfiU^ibSiUfer.'by  -Marco i- 
through  the  months-long  prpr :'  chase  brderv'lnlo  standard  EDI.J.'lW.'unlfying^pilot  programs  '1 

in  at  least  eight  state*  Jrfaryland 
aljeady'Utttes  debit  cards  in% 

agency  has  embarked  on  the.*tual  facility^and  get  out  of  the  .-  ginning.' as  the  ability. to)trans^siea<rprfood  im.w«-i~¥ 
creation  of  ito  wri?eletfronlc 

at  have  fo-^^eDey^cuttomerSifsaid  GSA'  '  graphics  and 
'  ■ J  Administrator  Roger  J< ' 


lexd.t<* 
b  added  J 


ntVagenclu  ^deposit  pay-^ 
users'  can'  then  debit  food  stamp; 


:  lion  annually rt 

^,But  approaches'toward  BDI 
l2=and  ta  particular,',  the' 
Soon  and  modeling  of  data  types 
Mfof  transmission  wilnta'eroerg- 
!y  tag  EDI  standards^  are  as  var  :■' 

>pilot  programs/According' to] 
fine  the  Oeneral  Accounting 
■Jice, -more  than '50  EDI  pro-' 
.1  grams  .--f  roost  of 


.ine'netwofktVfedoeih'tt 
1  to  .build  connection*.  It] 

\  ready  familiar  with  the  I 


EDI 

covert.  In  die  bealu  segment 
alooe,  not  Included  ta  the 
figure,  Alex.'  Brown' 
poly  10  percent  of. th 
3.6  billion  healthcare 
Its  iir.     1 992  were  processed 
y  recorus  on  na  tpanpuler^s eally, :',  With  healthcare 'cost 
.     uie^YentojryJfj£an  iiemk4high  on.  the  nation's  political 
is  too  tow^iu'eomputef  auto-  *  tgeoda,  that  segment  of  elec**^  Meanwhile,  the  Gore 

expand    wanb  to  install  electronic  comvi 
w    '4j'pe^'anntallyVto^bU]i^  area^T^la^P 
ilp^SyKompoter^BTiniadloos  by  2000.'"*"  ' 
bUl  bacttor^a'toU-nW^'Meanwhtle,-ine'ii 
i'i  Aitef  >"^arranged  r*gov'ernmeht' benefits food  60 
"thf  government  com-Vi  stamps,'  Social  Security  check*,: 
uV  arrrjed  service*  alonef-^'  iputer'autor^ 

'  Defense  agencies?  which  ec- ..  ptyroent  to  toy  basinets  bank  V  paper-bated.' Using  variations'  S^check.  It'll  the  world's  largest  f. 
count  for*  about  14  million  of  the  account,  and  my  computer  gels "i  on  EDI  to  tend  money  electroo-,£;  issuer  of  checks.'  Similarly,  the'., 
estimated  20  million' govern-'  'a  message  from  themt and  my  ,  ically  from  government 'ac^y Veterans  Affairs  Department'* 
Beat  aequititiont  each  year, } bank.":'  '-%>-.  >«7^--'-r  *  /^counts  to  citizens,  that  segment  j^maket  only  48  percauof  its  '-. 
have  taken  a  leading  rote  ta  ap- ;  That  vision  haralready  at-'t.  win  grow  to  2  billion  transact  •.payments  electronically.  And  ; 
plying  EDL  Defense's  goal  is  to  t, traded  attention  hrHhe  private,  .  boot  and  be  worth  $600  million  ""the  Internal  Revenue  Service  , 
conduct  80  percent  of  all  busi-,'r tector  •"  ."v'-^S-^t  K'  '  'annually  by 2000. T;  y  ,'■  ^..^'will  attempt  to  complete  a  sys- 
neas  transactions  electronically  ^  Alex? Brown  at1  Sons,  in  a*'*^'  Al  Gore's  National  Perfor-'-.  tern  for  electronic  filing,  report-  j 
by  1995.  About  98  percent  of    study  of  the  transaction  process-    manee  Review  could  offer  a    tag  and  tax  payment  by  1996.  "~ 


ceta  other  are^Tbejr^jr 
ie  tbe'Social  Security  A4j# 
Itu  alsba     leapopsible  for  Iji 


They  involved  a  small  Michi- 
gan-based rum,  American  Busi- 
ness Computer,  which  lent  its 
EDI  software  to  Lawrence  Liver- 
more in  the  early  stages  of  the 
program.  Later,  when  ABC  was 
passed  over  as  a  supplier,  the 
company  began  to  suspect 
Lawrence  Livermore  used  some 
of  its  software  code  in  the  project. 
When  the  company  didn't  get  an 
appropriate  response  from  the 
lab.  it  turned  lo  the  political  rep- 
resentative in  its  district  — 
Michigan  Democrat  John  Cony- 
ers.  the  powerful  chairman  of  the 
House  Government  Operations 
Committee. 

Con  yen  test  summer  prompted 
the  General  Services  Administra- 
tion to  study  these  charges,  in  a" 
report  not  made  public,  GSA 
found  grounds  to  investigate 
them  further,  and  found  that  De- 


tive  procurement  rules  by  hiring 
the  lab  as  a  federally  funded  re- 


remain  for  implementing  EDI    systems  and 


perform  the  work.  That  way.  the 
Air  Force  could  bypass  rules  re- 
quiring a  competitive  procure- 
ment. But  official ly  designated 


to  produce  technologies  available 
commercially. 

In  addition.  GSA.  which  is 
competing  with  other  agencies  to 
lead  govern  me  ntwide  EDI  strate- 
gies and  systems  development, 
concluded  thai  commercial  prod- 
ucts could  satisfy  the  require- 
ment.' of  the  Air  Force  system. 

Both  ABC  and  Lawrence  Liv- 
ermore have  exchanged  letters 
threatening  legal  action.  The 
piracy  charges  have  not  been 
proved,  and  so  far  no  legal  action 
is  pending. 

Whatever  the  outcome  of  the 


.  Last  year  the  Clinton  adminis- 
tration, as  part  of  its  effort  to  rein- 
vent government,  formed  a  task 
force  to  study  EDI  use.  That  task 
force,  based  on  a  presidential 
memorandum  issued  last  Octo- 
ber, is  working  with  the  Defense 
Department  to  issue  a  govern- 
mentwide  EDI  strategy  this 
spring.  It  aims  to  make  the  gov- 
ernment conduct  all  its  business 
electronically  by  the  end  of  ihe 
century. 

"It  is  loo  early  to  tell  if  the  fed- 
eral task  group  is  going  lo  be  a 
help  or  a  hindrance,"  said  Kimba 
Vasquez.  president  of  ABC  and  a 
leading  supplier  of  EDI  software 
to  numerous  government  agen- 
cies. 

No  broad  initiatives  have 
emerged  from  that  task  force 


promise  as  a  government  EDI 
standard  —  or  even  if  designating 
standard  systems  is  desirable  — 
have  yet  to  be  made.  "Despite 
some  momentum  to  use  [com- 
mercial EDI]  standards,  the  gov- 
ernment uses  many  proprietary 
systems  thai  often  require  gov- 
ernment suppliers  or  contractors 
to  purchase  proprietary  software 
and  equipment  and  private  com- 
munication networks,"  according 
to  an  Office  of  Technology  As- 
sessment report  on  electronic 
commerce  issued  last  year. 

It  is  also  not  clear  which  agen- 
cies will  be  responsible  for  coor- 
dinating governmentwide  EDI 
strategies.  The  Pentagon,  General 
Services  Administration,  Depart- 
ment of  Commerce  and  the  Of- 
fice of  Management  and  Budget 
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Chairman  Glenn,  Chairman  Nunn,  and  Members  of  the 
Committees . 

My  name  is  Nick  Reynolds.    I  am  President  of  the  Independent 
Defense  Contractors  Association  ("IDCA") .    With  me  is  Paul  J. 
Seidman,  IDCA  Procurement  Policy  Counsel. 

IDCA  represents  domestic  small  businesses  that  supply 
replacement  parts  for  DoD  weapon  systems.    Since  competition  was 
mandated  by  1984  legislative  reforms,  small  business 
manufacturers  have  provided  DoD  with  high  quality  spare  parts  at 
a  fraction  of  the  prices  previously  paid  to  the  original 
equipment  manufacturers  (OEMs) .    As  a  result,  DoD  and  the 
taxpayer  have  saved  billions  of  dollars. 

I  spent  16  years  as  a  civilian  Air  Force  procurement 
officer.     As  manager  of  the  F-100  Engine  Section  at  Kelly  Air 
Force  Base,  I  negotiated  contracts  with  Pratt  &  Whitney,  General 
Electric,  and  Allison,  each  exceeding  $100  million  annually  for 
engine  spare  parts.     As  Chairman  of  the  Contracts  Committee  at 
the  San  Antonio  Air  Logistics  Center,  I  directed  policy, 
procedures  and  compliance  for  an  800  person  procurement  office. 
I  am  also  a  member  of  the  §  807  DoD/ Industry  Technical  Data 
Advisory  Committee. 

I  saw  the  effect  of  sole  source  contracting  back  in  the 
early  Eighties  before  the  Competition  in  Contracting  Act  (CICA) 
was  enacted.    At  that  time  I  served  as  a  Contracting  Officer  at 
Kelly  Air  Force  Base.     Not  more  that  50  feet  from  my  desk,  buyers 
were  awarding  contracts  for 'the  $7,000  coffee  pot  and  the  $400 
toilet  pan,  both  for  the  C-5  aircraft.     In  neither  case  was  there 
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competition.     In  my  own  section,  we  had  for  years  been  buying 
thousands  of  an  F100  part  called  a  divergent  nozzle  segment" ,  at 
a  price  of  over  $2,400.    When  competition  was  introduced  the 
price  dropped  to  $1,234.    Even  the  OEM's  bid,  although  not  low, 
dropped  $1,000  per  unit. 

Small  businesses  manufacturers  are  our  domestic 
manufacturing  capability.    The  so-called  large  "original 
equipment  manufacturers"  (OEMs) ,  for  the  most  part,  are 
"assemblers,"  "dealers"  or  "importers"  rather  than  manufacturers. 
OEMs  purchase  parts  manufactured  by  others  and  assemble  them  into 
weapon  systems  or  resell  them  as  replacement  parts. 

Until  recently  OEMs  purchased  the  parts  from  domestic  small 
business  manufacturers.    As  the  result  of  offset  agreements  and 
other  arrangements,  OEMs  are  increasingly  purchasing  parts 
abroad.1    This  trend  has  negative  implications  for  our  economy 
and  ability  to  surge  production  in  response  to  a  crisis. 

IDCA  VIEWS  ON  8.  1587 

IDCA  applauds  Congressional  efforts  to  reform  military 
acquisition  processes.     S.  1587  and  other  legislative  proposals 
are  based  on  the  recommendations  of  the  Advisory  Panel  on 
Streamlining  Defense  Acquisition  Law  (§  800  Panel) . 


1  See  "Critics  Charge  Big  Defense  Contractors  are  Exporting 
U.S.  Jobs",  SAM  Trade,  May/June  1993;  Robert  Weisman,  "Jet  Engine 
Work  Landing  Abroad  -  A  Special  Report:  Pratt  &  Whitney  Growing 
Globally/Shrinking  Locally",  The  Hartford  Courant,  April  18,  1993, 
page  1;  see  also  "Cover  Story  -  GE's  Brave  New  World:  Welch  Sees 
the  Future.  It's  China,  India,  Mexico",  Business  Week,  October  8, 
1992,  page  64;  and  "China:  Head  East-And  Gun  the  Engines",  Business 
Week,  October  8,   1992,  page  67. 
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Unfortunately,  small  business  manufacturers,,  despite  their 
pivotal  role  in  the  defense  industrial  base  and  as  providers  of 
jobs,  were  not  represented  on  the  §  800  panel. 

IDCA's  views  on  the  various  legislative  proposals  are  set 
forth  below. 
Z.      Commercial  Items 

The  S  800  Panel  and  proponents  of  the  proposed  legislation 
contend  changes  are  necessary  for  the  Government  to  purchase 
commercial  items  and  encourage  dual  use  technology.    This  makes 
some  sense  where  the  Government  is  buying  commercial  items  such 
as  foodstuffs  or  office  equipment.     It  does  not  necessarily 
follow  where  procurements  are  for  weapon  systems  design  rather 
than  the  purchase  of  a  refrigerator  from  the  Sears  Roebuck 
catalogue. 

A.      The  Proposed  Definitions  of  Commercial  Products  are  Too 
Broad 

The  initial  problem  is  that  the  definition  of  commercial 
product  in  S.  1587,  §  8001,  is  too  broad.     It  includes  not  only 
items  that  have  been  sold  commercially,  but  also  those  which 
might  (or  might  not)  be  sold  commercially  in  the  future. 

IDCA  submits  that  since  the  exemption  from  regulatory 
protections  is  based  on  commercial  acceptability  and  established 
commercial  pricing,  commercial  products  should  be  limited  to 
those  which  have  been  sold  to  the  general  public  in  substantial 
quantities. 
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B.  A  Preference  for  Commercial  Products  Should  Not  Limit 
Competition 

We  are  also  concerned  because  the  preference  for  purchasing 
commercial  items  at  S.  1587,  S  8002,  would  override  the 
Competition  in  Contracting  Act  and  justify  noncompetitive 
procurements  where  competition  could  be  achieved  by  using 
Government  specif  icat ions . 

Commercial  products  are  not  a  panacea.    Whether  commercial 
products  best  satisfy  the  Governments  needs  should  be  determined 
on  a  case  by  case  basis. 

We  would  therefore  recommend,  consistent  with  the 
recommendations  of  the  §  800  panel,  to  permit  companies 
manufacturing  products  to  Government  specifications  to  compete  on 
equal  footing  with  those  offering  commercial  products.2 

C.  Agencies  Should  Not  Be  Permitted  to  Preclude  the  Entry 
of  New  Market  Participants 

S.  1587,  §  8003,  would  allow  an  agency  to  limit  competition 
to  products  that  have  either  (a)  achieved  a  level  of  market 
acceptance  specified  by  the  agency  or  (b)  been  previously 
satisfactorily  supplied  to  a  Government  agency. 

Such  a  provision  could  be  used  to  preclude  the  entry  of  new 
sources.    Surely,  this  is  not  what  the  Congress  intends. 

This  provision  is  contrary  to  the  Competition  in  Contracting 
Act,  10  U.S.C.  S  2305,  since  a  product  could  satisfy  agency  needs 
without  prior  market  acceptance  or  sales  to  the  Government.  It 
is  also  inconsistent  with  the  certificate  of  competency 

2  S  800  Panel  Report,  J  8.3.1.7. 
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provisions  of  the  Small  Business  Act,  15  U.S.C.  §  637(b)(7), 

which  give  a  small  business  the  right  to  have  SBA  make  the  final 

determination  of  its  capability  to  perform  under  its  certificate 

of  competency  program. 

D.      OEMs  Should  Not  Be  Able  to  Avoid  Competition  By 

Designing  Weapon  Systems  With  Commercial  Components 

S.  1587,  S  8002,  would  require  OEMs  to  incorporate 
commercial  components  in  weapon  systems  design. 

IDCA  recommends  that  this  provision  not  be  enacted.  Such 
provision  would  be  license  for  an  OEM  to  assure  itself  of 
lucrative,  noncompetitive  replacement  parts  contracts  for  the 
weapon  system  by  specifying  its  own  proprietary  commercial 
components . 

These  provisions  are  contrary  to  1984  legislative  reforms 
which  require  "proposals  to  incorporate  in  the  design  of  a  major 
system  items  which  the  United  States  will  be  able  to  acquire 
competitively  in  the  future."3    According  to  the  Conference 
Report,  such  reform  legislation  was  enacted  because  "one  of  the 
keys  to  solving  the  problem  of  excessively  priced  spare  parts  is 
to  ensure  that  the  United  States  will  be  able  to  reprocure  such 
items  competitively."4 


3  P.L.  98-525,  S  1213,  10  U.S.C.  S  2305(d) (1) (B) (ii) . 

4  Conference  Report  to  Accompany  H.R.  5167,  House  Report  98- 
1080,  98th  Congress  2d.  Sess.  at  p.  318  (1984). 
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E.  commercial  Products  Should  Mot  Be  Exempted  from  the  Buy 
American  Act  and  Small  Business  Subcontracting 
Requirements 

We  also  urge  the  Committee  to  resist  those  who  would  expand 
the  laws  from  which  commercial  products  are  exempted  in  S.  1587, 
S  8005,  to  include  the  Buy  American  Act  and  Small  Business 
subcontracting . 

If  these  protections  are  eliminated,  OEMs  will  accelerate 
their  efforts  to  have  work  performed  abroad  in  order  to  meet 
offset  agreements  and  other  arrangements.    This  will  result  in  a 
loss  of  U.S.  jobs  and  the  small  business  manufacturers,  which,  as 
discussed  above,  are  our  domestic  manufacturing  capability. 

F.  OEMs  Should  Not  Be  Exempted  from  the  Requirements  to 
Identify  Suppliers  or  the  Prohibition  on  Limiting 
Subcontractor  Direct  Sales 

S.  1587,  §  8005,  would  exempt  OEMs  supplying  a  commercial  or 
nondevelopmental  item  from  the  statutory  requirements  to  identify 
the  actual  manufacturer  of  the  part5  and  the  prohibition  on 
limiting  subcontractor  sales  to  the  Government.6 

These  provisions,  from  which  commercial  or  nondevelopmental 
items  would  be  exempted,  were  enacted  as  part  of  1984  legislation 
intended  to  end  OEM  spare  parts  abuses.7    IDCA  opposes  these 
exemptions  because  they  would  foster  the  return  of  OEM  spare 
parts  abuses. 


5  10  U.S.C.  S  2384. 

6  10  U.S.C.   §  2402. 

7  P.L.   98-525,   SS  1231,  1234. 
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XI.    intellectual  Property 
A.  Patents 

S.  1587,  S  5011,  would  require  the  Federal  Acquisition 
Regulation  (FAR)  to  set  forth  circumstances  under  which  a 
contracting  officer  could  withhold  authorization  and  consent  to 
use  a  patent  in  the  performance  of  a  Government  contract.  If 
authorization  and  consent  are  withheld,  an  OEM  could  sue  a 
competitor  they  allege  is  using  their  patent  in  the  performance 
of  a  Government  contract  for  damages. 

This  provision  is  (1)  unnecessary  to  protect  the  rights  of 
patent  holders  and  (2)  highly  noncompetitive. 

Under  28  U.S.C.  S  1498,  as  presently  enacted,  a  patent 
holder  is  entitled  to  recover  "just  compensation"  from  the 
Government  if  another  contractor  uses  its  patent  in  the 
performance  of  a  Government  contract.     The  patent  holder  cannot 
sue  the  competing  contractor  directly.    The  Government  can  shift 
the  cost  of  patent  infringement  to  the  competing  contractor  by 
patent  indemnification  clauses  such  as  FAR  §  52.227-3. 

Permitting  OEMs  to  sue  competitors  that  may  be  using  their 
patent  in  the  performance  of  a  Government  contract  is 
anticompetitive.     Small  businesses  will  not  bid  on  Government 
contracts  if  faced  with  the  possibility  of  defending  suits  for 
patent  infringement.    By  making  even  a  spurious  threat  of  patent 
infringement,  an  OEM  could  eliminate  competition  and  assure 
itself  of  lucrative  noncompetitive  awards. 

The  return  to  costly,  noncompetitive  purchases  from  the  OEM 
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that  would  result  is  not  in  the  best  interests  of  the 
overburdened  taxpayer.    Under  present  rules,  any  costs  borne  by 
the  Government  are  offset  many  times  by  the  substantial  savings 
resulting  from  competition. 
B.      Technical  Data 

In  an  attempt  to  regain  spares  business  lost  to  more 
efficient  small  business  manufacturers,  OEMs  have  been  lobbying 
to  amend  the  legislative  proposals  to  treat  more  unpatented 
technical  data  as  proprietary. 

For  example,  under  the  DoD/ Industry  Technical  Data  Advisory 

Committee  (S  807  Committee)  proposal,  which  the  OEMs  urge 

Congress  to  legislatively  adopt: 

data  rights  would  be  determined  based  upon  whether 
development  is  charged  to  DoD  as  a  direct  or  indirect 
charge,  rather  than  whether  it  is  paid  for  by  DoD.  An 
OEM  could  treat  development  paid  for  by  DoD  as 
proprietary,  and  preclude  competition,  by  charging  it 
to  the  taxpayers  as  an  indirect  rather  than  a  direct 
expense ; 

an  OEM  could  obtain  exclusive  rights  to  commercial  use 
of  development  paid  for  by  DoD,  by  paying  as  little  as 
$1  of  development  costs  itself  qt  charging  it  to  DoD  as 
an  indirect  expense. 

At  February  1,  1994,  hearings  on  procurement  reform,  SBA 

testified  that  data  paid  for  by  the  taxpayer  should  be  available 

for  competition  irrespective  of  whether  it  is  charged  to  the 

Government  as  a  direct  or  indirect  cost.    SBA  further  urged  that 

careful  consideration  be  given  to  the  needs  of  small  business 
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manufacturers  before  technical  data  rules  are  changed.8 

The  Congress  should  follow  SBA's  lead  and  resist  OEM  efforts 
to  tack  on  a  technical  data  provision  to  these  legislative 
reforms.    In  reality  the  OEMs  arc  not  as  concerned  with 
preserving  rights  in  cutting  edge  technology  as  they  are  in 
regaining  the  •pares/replacement  parts  market  lost  to  more 
efficient  small  business  manufacturers. 

The  OEMs  lobbied  to  have  the  legislation  creating  the  §  807 
Committee  enacted  after  DoD  rejected  their  so  called  "Unified 
Industry  Recommendations"  on  data  rights.    The  OEMs  packed  the 
Committee  with  their  supporters.    They  also  heavily  lobbied  the 
Bush  and  Clinton  Administrations  to  force  Government  members  to 
depart  from  their  stated  views  and  give  them  greater  rights  in 
data. 

The  §  807  Committee  and  other  OEM  technical  data  initiatives 

are  a  disguised  effort  by  the  OEMs  to  obtain  Government 

protection  from  the  rigors  of  competition.    The  OEMs  have  not 

been  as  subtle  when  alone  with  friends  in  the  Government.  As 

stated  in  a  confidential  "Value  Added  Study"  prepared  by  Pratt  & 

Whitney  and  some  Air  Force  buyers  at  Tinker  Air  Force  Base: 

The  DoD  Spare  Parts  Breakout  Program  has  been  highly 
successful,  so  much  so  that  growing  concerns  have  developed 
about  taking  breakout  too  far.    When  we  talk  about  breaking 
out  fracture  critical  parts  and  we  begin  to  receive  feedback 
from  our  prime  contractors  that  they  may  not  be  able  to 
support  our  efforts  in  the  future,  it  is  time  to  assess  our 

8  Statement  of  Robert  J.  Moffitt,  Associate  Administrator  for 
Procurement  Assistance,  U.S.  Small  Business  Administration  Before 
the  House  Committee  on  Small  Business,  Subcommittee  on  Procurement, 
Taxation  and  Tourism,  February  1,  1994,  at  pp.  6  -  7. 
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priorities  from  a  realistic  approach.  ... 

What  the  OEMs  are  privately  stating  is  that  they  need  8(a) 
type  set-asides  to  compete  against  more  efficient  small  business 
manufacturers.    They  realize  it  is  not  good  politics  to  state 
this  publicly.    So  instead  they  speak  of  the  need  to  protect 
"their**  data  rights  to  encourage  "dual  use  technology"  and  the 
purchase  of  commercial  products. 

What  the  OEMs  neglect  to  point  out  is  that  when  they  speak 
of  "their"  data,  they  are  now  speaking  of  data  paid  for  by  the 
taxpayer  but  charged  to  DoD  as  an  indirect,  rather  than  a  direct 
expense.     In  other  words,  under  the  cloak  of  creative  accounting, 
they  are  stating,  "what's  mine  is  mine,  and  what's  yours  is 
mine" . 

The  OEMs'  concerns  are  unjustified.     Both  the  OEMs  and  small 
business  manufacturers  have  survived  with  each  doing  what  they  do 
best.     DoD  has  had  the  advantage  of  the  OEMs  engineering 
capabilities  while  reaping  the  benefit  of  more  efficient  (lower 
cost)  manufacture  by  small  business  suppliers.     There  is  simply 
no  reason  to  believe  that  small  business  suppliers  pose  a  threat 
to  the  OEMs. 

For  a  complete  discussion  of  the  5  807  Committee 
recommendations  see  my  December  17,  1993,  Minority  Report 
submitted  to  the  S  807  Committee.    A  copy  of  the  report  is 


9  The  "Pratt  &  Whitney  Value  Added  Study"  was  obtained  by  an 
IDCA  member  as  the  result  of  a  FOIA  appeal.  The  FOIA  request  was 
originally  denied  in  its  entirety  by  Tinker  Air  Force  Base  on 
grounds  that  the  study  was  proprietary  to  Pratt  &  Whitney. 
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appended  to  this  testimony  for  the  record. 
ZZZ.  Simplified  Acquisition  Threshold 

S.  1587,  §  4001,  raises  the  simplified  acquisition  (small 
purchase)  threshold  to  $100,000,  but  maintains  the  Commerce 
Business  Daily  threshold  at  $25,000. 

IDCA  does  not  oppose  raising  the  small  purchase  threshold  to 
$100,000.     However  we  strongly  urge  that  any  increase  in  the 
synopsis  for  proposed  procurement  actions  be  linked  with  actual 
implementation  of  computerized  advance  notice  requirements. 

Any  legislation  should  mandate  that  the  dollar  limit  for  the 
nonmanufacturer  rule,  13  C.F.R.  §  121.907(d),  which  now  applies 
to  contracts  under  $25,000,  not  be  increased.     Under  this  rule, 
which  is  currently  limited  to  purchases  of  less  than  $25,000,  a 
small  business  dealer  can  satisfy  small  business  set-aside 
requirements  by  providing  the  product  of  a  large  manufacturer. 
IV.     Other  Legislative  Provisions 

A.      Procurement  of  Critical  Aircraft  and  Ship  Spare  Parts 

IDCA  supports  the  repeal  of  10  U.S.C.  §  2383  as  set  forth  in 
S.   1587,  §  2401.     10  U.S.C.  §  2383  reguires  DoD  to  use  the  same 
qualification  criteria  as  those  used  for  the  OEM  for  the  original 
production  part. 

10  U.S.C.  §  2383  enables  an  OEM  to  avoid  competition  by 
using  unduly  restrictive  qualification  criteria  for  the  original 
production  part.     It  is  therefore  unduly  restrictive  of 
competition  and  compromises  the  integrity  of  the  procurement 
system . 
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10  U.S.C.  S  2383  is  also  unnecessary.     As  stated  by  the  5 

800  Panel  in  recommending  repeal: 

There  is  adequate  authority  in  the  procurement  process 
without  the  necessity  of  a  statute.    The  qualification  and 
quality  standards  should  be  a  matter  for  engineering  and 
technical  judgment  based  on  current  needs,  technology,  and 
experience  with  the  use  of  the  item  or  part.10 

B.  Prompt  notice  of  Award  and  Debrief ings 

IDCA  supports  provisions,  SS  1013  and  1014,  in  the  proposed 
legislation  requiring  prompt  notice  of  award  and  debrief ings. 

C.  Costs  and  Fees  in  Settlement  of  Protest 

S.  1587,  SS  1401  and  1435,  would  limit  attorneys  fees 
awarded  to  successful  protestors  at  GAO  or  the  GSBCA  to  the  Equal 
Access  to  Justice  rate  of  $75.00  per  hour,  a  fraction  of  the 
going  rate  for  Government  contracts  counsel. 

IDCA  recommends  that  these  provisions  not  be  enacted.  They 
are  contrary  to  the  public  interest  because  they  discourage  small 
businesses  from  filing  protests  to  enforce  agency  compliance  with 
competition  requirements. 

IDCA  also  recommends  that  successful  protesters  in  Federal 
Court  be  able  to  recover  their  reasonable  attorney  fees  and  not 
be  subject  to  the  Equal  Access  to  Justice  Act  fee  cap  currently 
imposed.    This  recommendation  is  consistent  with  the  Private 
Attorney  General  concept  underlying  the  CICA  bid  protest 
provisions. 


S  800  Panel  Report,  f  2.5.2.4. 
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CONCLUSION 

The  S  800  panel  recommendations  underlying  the  various 
legislative  proposals  reflect  the  absence  of  input  from  the  small 
business  manufacturers  that  constitute  our  domestic  manufacturing 
capability.    If  the  proposed  legislation  implementing  the  S  800 
panel  recommendations  is  enacted  in  its  present  form,  it  will 
result  in  the  return  of  costly,  noncompetitive  spare  parts 
procurements,  as  well  as  the  loss  of  U.S.  jobs  and  manufacturing 
capability. 

This  concludes  my  statement.    If  you  have  any  questions,  I 
would  be  happy  to  address  them. 
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EXECUTIVE  SUMMARY 

As  a  member  of  the  DoD/ Industry  Technical  Data  Advisory 
Committee  it  is  my  pleasure  to  submit  this  minority  report  on' 
behalf  of  the  interests  of  the  thousands  of  small  businesses  and 
independent  contractors  that  constitute  our  defense  industrial 
base. 

I  commend  DoD  Director  of  Procurement  Eleanor  Spector  and 
other  Government  members  of  the  Committee  for  their  efforts. 
Unfortunately,  it  appears  that  as  the  result  of  political  forces 
their  recommendations  are  contrary  to  their  best  judgment  and 
stated  views. 

The  Committee's  recommendations,  as  characterized  by 
Chairperson  Spector,  are  a  "very,  very  big  government  giveaway". 
According  to  Spector  they  would  result  in  an  original  equipment 
manufacturer  (OEM)  receiving  rights  in  data  for  items,  components 
or  processes  for  which  the  Government  presently  obtains  unlimited 
rights.     Similar  statements  concerning  the  impact  of  the  proposal 
were  made  by  other  Government  members  of  the  Committee. 
According  to  Spector,  the  concessions  were  made  because  of 
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pressure  from  the  Bush  Administration.1 

The  key  concessions  to  the  OEMs  proposed  by  the  Committee 
are  as  follows: 

OEMs  could  obtain  rights  in  data  for  development  paid 
for  by  DoD  by  charging  development  to  DoD  as  an 
indirect,  rather  than  a  direct  expense;2 

an  item,  component  or  process  would  no  longer  be 
considered  to  be  developed  exclusively  at  Government 
expense  where  development  is  required  for  the 
performance  of  a  Government  contract;3 

Government  Purpose  Rights  (GPR)  would  be  used  to  limit 
commercial  and  foreign  sales  to  the  OEM  where  as  little 
as  $1  of  the  development  was  privately  funded.4 

These  recommendations,  if  adopted,  will  materially  reduce 
competition,  increase  the  costs  to  the  taxpayer  and  destroy 
domestic  manufacturing  capability.    This  is  unfortunate  since  the 
ten  year  "experiment"  with  competition  has  been  a  great  success. 
The  cost  savings  resulting  from  competition  are  the  basis  of 
current  DoD  budgets. 

Since  competition  was  mandated  by  1984  legislative 
reforms,5  small  business  manufacturers  have  provided  DoD  with 
high  quality  spare  parts  at  a  fraction  of  the  prices  previously 
paid  to  the  OEMs.     As  a  result,  DoD  and  the  taxpayer  have  saved 
billions  of  dollars. 

The  majority  recommendations  also  fail  to  take  into  account 
the  importance  of  small  business  manufacturers  in  the  defense 
industrial  base  and  as  providers  of  jobs.     During  §  807  Committee 
proceedings  the  OEMs  referred  to  themselves  as  "industry"  and  to 
non-OEM  suppliers  as  "replicators".    The  fact  is  that  in 
virtually  all  cases  the  so  called  "replicators"  are  the  true 
manufacturers  of  the  parts. 


1  See  discussion  of  "The  History  of  DoD/ Industry  Technical 
Data  Advisory  Committee"  at  pp.  7  to  11. 

2  See  discussion  of  "The  Creative  Accounting  Giveaway"  at  pp. 
11  to  17. 


3  See  discussion  of  "The  Required  for  Performance  Giveaway"  at 
p.  11. 

4  See  discussion  of  "The  Government  Purpose  Rights  (GPR) 
'Giveaway'"  at  pp.  17  to  20. 

5  The  Competition  in  Contracting  Act  (CICA) ,  P. L. 98-369,  and 
Defense  Procurement  Improvement  Act  of  1984,  P.L.  98-525. 
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The  OEMs,  for  the  most  part,  are  » assembler sM,  "dealers"  or 
"importers"  rather  than  manufacturers.    OEMs  purchase  the  parts 
from  small  business  manufacturers  and  assemble  them  into  weapons 
systems  or  resell  them  as  replacement  parts. 

Until  recently  the  OEMs  purchased  the  parts  from  domestic 
small  business  manufacturers.    As  the  result  of  offset  and  other 
agreements,  they  are  now  increasingly  purchasing  parts  abroad.6 
Apart  from  the  additional  costs  of  purchasing  noncompetitively 
from  the  OEMs,  this  trend  has  negative  implications  for  our 
economy  and  for  our  ability  to  surge  domestic  capacity  to  respond 
to  crisis. 

In  reality  the  OEMs  are  not  as  concerned  with  preserving 
rights  in  cutting  edge  technology  as  they  are  in  regaining  the 
spares /replacement  part  market  lost  to  more  efficient  small 
business  manufacturers.    The  technical  data  at  issue  is  routine 
production  engineering  and  logistics  information  (PELI)  rather 
than  state  of  the  art  scientific  information  (STI).7 

The  §  807  Committee  is  a  disguised  effort  by  the  OEMs  to 
obtain  Government  protection  from  the  rigors  of  competition. 8 
The  OEMs  have  not  been  as  subtle  when  alone  with  friends  in  the 


6  "Critics  Charge  Big  Defense  Contractors  are  Exporting  U.S. 
Jobs",  SAM  Trade,  May/June  1993;  Robert  Weisman,  "Jet  Engine  Work 
Landing  Abroad  -  A  Special  Report:  Pratt  &  Whitney  Growing 
Globally/Shrinking  Locally",  The  Hartford  Courant,  April  18,  1993, 
page  1;  See  also  "Cover  Story  -  GE's  Brave  New  World:  Welch  Sees 
the  Future.  It's  China,  India,  Mexico",  Business  Week,  October  8, 
1992,  page  64;  "China:  Head  East-And  Gun  the  Engines",  Business 
Week,  October  8,  1992,  page  67. 

7  See  distinction  drawn  by  then  Under  Secretary  of  Defense 
William  J.  Perry  in  March  31,  1980,  "Guidelines  for  the  Release  of 
Technical  Data  to  the  Public". 

8  On  September  2,  1993,  the  OEMs  requested  in  their  written 
presentation  that  Deputy  Secretary  of  Defense  William  J.  Perry 
direct  DoD  members  of  the  S  807  Committee  to  agree  to  further 
concessions.  In  support  of  their  request  they  state  that  "Past  DOD 
procurement  policies  applicable  to  the  past  era  in  which  the  volume 
of  Government  procurement  greatly  expanded  the  industrial  base  are 
not  appropriate  to  the  present  era  in  which  the  industrial  base  is 
declining  .  .  . . " 
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Government.  As  stated  in  a  "Value  Added  Study"  prepared  by  Pratt 
&  Whitney  and  some  Air  Force  buyers  at  Tinker  Air  Force  Base: 

The  DoD  Spare  Parts  Breakout  Program  has  been  highly 
successful,  so  much  so  that  growing  concerns  have  developed 
about  taking  breakout  too  far.    When  we  talk  about  breaking 
out  fracture  critical  parts  and  we  begin  to  receive  feedback 
from  our  prime  contractors  that  they  may  not  be  able  to 
support  our  efforts  in  the  future,  it  is  time  to  assess  our 
priorities  from  a  realistic  approach.  .  ..9 

The  OEMs'  concerns  are  unjustified.    Both  the  OEMs  and  small 
business  manufacturers  have  survived  with  each  doing  what  they  do 
best.    DoD  has  had  the  advantage  of  the  OEMs  engineering 
capabilities  while  reaping  the  benefit  of  more  efficient  (lower 
cost)  manufacture  by  small  business  suppliers.    There  is  simply 
no  reason  to  believe  that  small  business  suppliers  pose  a  threat 
to  the  OEMs. 

The  OEMs  also  claim  the  changes  are  necessary  for  the 
Government  to  purchase  commercial  items  and  encourage  dual  use 
technology.    This  argument  ignores  the  fact  that  the  procurements 
at  issue  are  for  weapons  system  design  rather  than  the  purchase 
of  a  refrigerator  from  the  Sears  Roebuck  catalogue. 

Buying  commercial  also  does  not  mean  buying  noncompetitively 
from  an  OEM.     Rather  than  resulting  in  DoD  purchasing  commercial 
products,  the  adoption  of  the  majority  recommendations  would 
result  in  imposing  noncompetitive  DoD  buying  practices  on 
commercial  markets  and  our  allies. 

In  sum,  the  recommendations  reflect  a  determination  that 
competition,  and  the  resultant  savings  to  the  taxpayer,  should  be 
sacrificed  to  provide  OEMs  with  more  rights  in  data  and  protect 
them  from  competition.    If  the  recommendations  are  adopted,  OEMs 
would  be  entitled  to  greater  rights  in  data  than  they  had  before 
the  enactment  in  1984  of  the  Competition  in  Contracting  Act 
(CICA) 10  and  other  legislation  intended  to  end  the  OEMs  spare 
parts  monopoly.11 


9  The  npratt  &  Whitney  Value  Added  Study"  was  obtained  by  an 
IDCA  member  as  the  result  of  an  FOIA  appeal.  The  FOIA  request  was 
originally  denied  in  its  entirety  by  Tinker  Air  Force  Base  on 
grounds  that  the  study  was  proprietary  to  Pratt  &  Whitney. 

10  P.L.  98-369. 

11  The  Defense  Procurement  Improvement  Act  of  1984,  P.L.  98- 
525  and  Small  Business  and  Federal  Procurement  Competition 
Enhancement  Act  of  1984,  P.L.  98-577. 
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All  of  the  post-CICA  changes  to  the  DoD  technical  data 
regulation  resulting  from  OEM  lobbying  efforts  have  been,  to  use 
Chairperson  Specter's  vernacular,  "big  give-ups".     In  view  of  the 
prior  "big  give-ups"  to  the  OEMs,  as  detailed  in  the  Background 
discussion  below,  it  is  difficult  to  perceive  the  need  for 
further  " compromise " . 

Perhaps  there  are  political  realities  that  dictate  the 
Government  return  of  aftermarket  sales  to  the  OEMs.    DoD  has 
indicated  that  the  current  round  of  DoD  concessions  are  driven  by 
political  forces. 

Caving  in  to  the  OEMs  is  clearly  not  good  public  policy.  In 
the  long  run,  it  is  also  not  good  politics. 

Given  a  reduced  defense  budget,  one  would  think  that  the 
politically  astute  thing  for  DoD  to  do  would  be  to  take  steps  to 
maximize  its  "bang  for  the  buck".    In  today's  economic  scenario, 
DoD  does  not  serve  itself  well  playing  Santa  Claus  to  large 
defense  contractors  at  the  expense  of  the  taxpayer. 

Unlike  the  OEMs,  small  businesses  normally  do  not  concern 
themselves  with  procurement  policy  issues  or  politics.  Virtually 
all  of  the  affected  small  businesses  are  unaware  of  the  work  of 
this  Committee.    As  they  learn,  I  expect  that  DoD,  the  White 
House  and  the  Congress  will  hear  from  them  too.     Perhaps  then, 
the  political  pendulum  will  swing  the  other  way. 

The  impact  of  each  of  the  proposed  "giveaways"  and  other 
problems  with  the  §  807  Committee  proposal  will  be  addressed 
below,  following  a  brief  background  statement. 

Background 

In  the  early  1970s,  small  business  manufacturers  began  using 
the  recently  enacted  Freedom  of  Information  Act  to  obtain 
Government  owned  technical  data  to  compete  for  DoD,  foreign 
Government  and  commercial  contracts. 

OEM  efforts  to  restrict  access  to  manufacturing  data  are 
nothing  new.    They  long  ago  realized  that  by  limiting  access  to 
technical  data,  they  could  eliminate  the  need  to  deal  with  pesky 
competitors  and  thereby  assure  themselves  of  lucrative 
noncompetitive  contracts  for  replacement  parts.12 


12  For  example,  in  a  November  7,  1977,  statement  to  the  House 
Committee  on  Government  Operations,  Aerospace  Industries 
Association  (AIA)  President  Karl  G.  Harr  urged  restricting  the 
access  to  technical  data  under  the  FOIA.  See  Business  Record 
Exemption  of  the  Freedom  of  Information  Act:    Hearings  Before  the 

(continued. . . ) 
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In  1984,  the  Competition  in  Contracting  Act  (CICA)13  and 
Defense  Procurement  Improvement  Act  of  1984 14  were  enacted  to 
end  massive  waste  resulting  from  the  noncompetitive  award  of 
spare  parts  to  OEMs.    Small  business  suppliers  rose  to  the 
challenge  and  provided  high  quality  spare  parts  at  a  fraction  of 
the  prices  previously  charged  by  the  OEMs.    DoD  and  the  taxpayer 
saved  billions  of  dollars. 

Faced  with  declining  spares  markets  due  to  competition,  the 
OEMs  lobbied  for  data  rights  rules  that  make  it  difficult  for 
alternate  sources  to  obtain  the  data  they  need  to  compete.  OEM 
lobbying  has  resulted  in  major  concessions  that  have  diluted  the 
1984  legislative  reforms.    Such  concessions  include: 

abolishment  of  the  rule  requiring  100%  funding  to  claim 
rights  in  data; 

-        abolishment  of  the  rule  requiring  data  rights  claims  to 
be  justified  by  clear  and  convincing  evidence; 

abolishment  of  the  rule  requiring  contractors  to  submit 
development  cost  data  when  claiming  an  item  or  process 
was  developed  at  private  expense; 

a  three  year  limitation  on  data  rights  challenges; 


12 ( . . . continued) 

Subcommittee  on  Government  Information  and  Individual  Rights  of  the 
House  Committee  on  Government  Operations,  95th  Cong.,  1st  Sess.  350 
-  351   (1977) . 

In  1981,  amendments  to  the  FOIA  were  introduced  in  the  U.S. 
Senate  which  would  have  permitted  DoD  to  withhold  technical  data. 
The  new  FOIA  exemption  was  championed  by  the  OEMs.  See  February 
26,  1982,  Statement  of  Karl  G.  Harr,  President  Aerospace  Industries 
Association,  Freedom  of  Information  Act:  Hearings  on  S.  587,  S. 
1235,  S.  1247,  S.  1730  and  S.  1751,  97th  Cong.,  1st  Sess.  Volume 
II,  p.  643. 

Unsuccessful  in  their  attempts  to  amend  the  FOIA,  the  OEMs 
refocused  their  efforts  on  the  Senate  Armed  Services  Committee.  In 
1983,  as  the  result  of  a  Senate  floor  amendment,  §  1217  was  enacted 
as  part  of  the  FY  1984  Defense  Authorization  Act,  P.L.  98-94,  which 
gave  DoD  authority  to  withhold  certain  technical  data  subject  to 
export  control. 

13  P.L.  98-369. 

14  P.L.  98-525. 
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reducing  the  extent  of  development  needed  to  claim 
rights  in  data  from  reduction  to  practice  to 
probability  an  item  will  work  as  intended; 

limitations  on  DoD's  right  to  use  data  with  challenged 
legends  until  judicial  review  is  completed. 

These  concessions  apparently  were  not  enough.  Dissatisfied 
with  having  to  compete  for  DoD  and  foreign  work,  the  OEMs  lobbied 
for  legislation  to  create  the  §  807  Committee. 

The  History  of  §  807  DoD/Industry 
Technical  Data  Advisory  Committee 

DoD  Rejects  OEMs'  "Unified  Industry  Recommendations" 

The  seed  for  the  §  807  Committee  was  planted  on  April  3, 
1990,  when  an  industry  coalition  presented  DoD  with  "Unified 
Defense  Industry  Recommendations."      These  recommendations  would 
have  materially  restricted  the  right  of  small  businesses  to  use 
technical  data  developed  under  Government  contract  for  purposes 
of  competing  for  DoD,  foreign  or  commercial  requirements.  DoD 
rejected  the  proposal  because  it  would  result  in  noncompetitive 
awards  to  the  OEMs  and  increased  costs  to  the  taxpayer. 

OEMs  Lobby  for  Legislation  Creating  §  807  Advisory  Committee 

Not  to  be  outdone,  lobbyists  for  the  "Unified  Industry 
Recommendations"  had  §  807  added  to  the  FY  1992/1993  Defense 
Authorization  Act,  P.L.  102-190.     This  provision  created  an 
Advisory  Committee  to  draft  a  new  data  rights  rule. 

§  807  has  two  key  elements.     First,  half  of  the  Advisory 
Committee  members  are  required  to  be  from  industry.     Second,  DoD 
is  required  to  justify  to  Congress  not  adopting  a  rule 
recommended  by  such  Committee. 

OEMs  Pack  the  Committee  and  Obtain  Bush  Administration  Support 

The  "Unified  Industry  Coalition"  lobbyists  had  industry 
members  appointed  who  supported  their  position.    They  also 
lobbied  the  Bush  Administration  to  direct  the  Government  members 
to  accept  their  position. 
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The  politics  of  the  situation  were  described  as  follows  by 
one  commentator:15 

As  noted,  Committee  Chairperson  Eleanor  Spector  has 
repeatedly  reminded  the  DOD  Technical  Data  Advisory 
Committee,  particularly  representatives  of  non-OEMs,  that 
the  impetus  behind  DOD's  willingness  to  amend  the  technical 
data  regulations  is  the  Bush  Administration's  directive  that 
the  OEMs  be  permitted  to  retain  more  rights  in  technical 
data.    With  the  advent  of  the  new  Clinton  Administration  in 
1993,  it  will  be  interesting  to  see  whether  this  direction 
is  changed. 

September,  1992  —  DoD  Agrees  to  "Big  Giveaways"  at  Expense  of 
Small  Business  Suppliers  and  the  Taxpayer 

At  the  September  17,  1992,  meeting,  Committee  Chairperson 
Spector,  responding  to  pressure  from  the  Bush  Administration, 
proposed  the  additional  concessions  to  OEMs  that  were  ultimately 
adopted  by  the  Committee.    She  described  the  proposed  changes  as 
a  "very,  very  big  government  giveaway"  which  would  result  in  OEM 
rights  in  data  for  items  for  which  the  Government  presently 
obtains  unlimited  rights.16    She  further  stated  that  these  "big 
give-ups"  were  submitted  in  a  spirit  of  compromise  to  address  the 
Bush  Administration's  concern.1' 

Army  representative  Michael  Zelenka,18  and  NASA 
representative  Ronald  Sandler19  objected  to  the  recommendations 
because  they  would  lead  to  OEM  "cherrypicking" .  "Cherrypicking" 
is  privately  funding  the  development  of  a  critical  part  in  order 
to  preclude  the  competitive  procurement  of  the  entire  system,  or 
certain  components  that  the  OEM  wants  to  preserve  in  the  spare 
parts  aftermarket. 

Ira  Kemp,  a  Committee  member  and  Air  Force  Deputy  Assistant 
Director  for  Contracting,  stated  the  recommendations  are  in 
conflict  with  other  federal  procurement  objectives  and  policies 
such  as  contracting  with  small  business.20 


15  34  Government  Contractor  S  642,     November  4,  1992. 

16  58  BNA  Federal  Contracts  Report  299,  September  21,  1992. 

17  34  Government  Contractor  5  550,  September  23,  1992. 

18  Minutes,  September  17,  1992,  Meeting  at  p.  1. 

19  Minutes,  October  8,  1992,  Meeting  at  p.  2. 

20  34  Government  Contractor  S  707,  December  2,  1992. 
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September,  1993  —  DoD  Agrees  to  Additional  "Big  Giveaways"  After 
OEM  Meeting  With  Deputy  Secretary  of  Defense  William  J.  Perry 

On  September  2,  1993,  the  OEMs  met  with  Deputy  Secretary  of 
Defense  William  J.  Perry.    Citing  a  declining  industrial  base  and 
the  need  for  dual  use  technology  they  requested  that  Dr.  Perry 
direct  DoD  members  of  the  $  807  Committee  to  agree  to  additional 
concessions.21 

OEM  representatives  claimed  that  Dr.  Perry  agreed  with  their 
position.22    At  the  September  14,  1993,  §  807  Committee 
meeting,  OEM  representatives  objected  to  proceeding  until  Dr. 
Perry  provided  policy  guidance.23 

The  proceedings  continued.  DoD  Chairperson  Spector  advised 
that  DoD  would  agree  to  two  additional  concessions: 

all  indirect  costs  paid  for  by  the  Government  would  be 
considered  to  be  at  "private  expense";24 

contractors  could  negotiate  a  Government  Purpose  Rights 
period  longer  than  5  years. 

December  1993  --  DoD  Members  Acknowledge  Development  Costs  May  Be 
Charged  Indirect 

On  October  26,  1993,  the  Independent  Defense  Contractors 
Association  (IDCA)  met  with  Deputy  Secretary  of  Defense  William 
J.  Perry  and  pointed  out  the  potential  for  abuse  inherent  in  the 
Government  concessions.     IDCA's  presentation  included  a 


21  "Industry  Request  for  Clarification  of  DOD  Policy  Impacting 
Technical  Data"  presented  to  Deputy  Secretary  of  Defense  William  J. 
Perry  on  September  2,  1993. 

22  "Industry  'Encouraged'  by  Perry  Remarks  During  Meeting  on 
Tech  Data",  60  BNA  Federal  Contracts  Report  242,  September  13, 
1993. 

23  "DOD's  Spector  Changes  Position  on  Key  Technical  Data 
Issue",  35  Government  Contractor  S  574,  September  22,  1993. 

24  Id. 
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discussion  of  the  potential  for  abuse  inherent  in  treating  all 
indirect  costs  paid  for  by  DoD  as  "private  expense".25  IDCA 
advised  Dr.  Perry: 

manufacturing  engineering  costs  can  be  charged 
indirect; 

FAR  S  31.202(b)  permits  design  engineering  costs  of 
minor  dollar  amount  to  be  charged  indirect  for  reasons 
of  practicality; 

design  engineering  costs  (beyond  those  of  minor  dollar 
amount)  may  also  be  chargeable  indirect; 

the  ASBCA  has  permitted  a  contractor  to  change  its 
accounting  system  to  charge  development  previously 
charged  direct,  indirect. 

During  S  807  Committee  proceedings  the  next  day  Chairperson 
Spector  alleged  that  the  IDCA  presentation  to  Dr.  Perry  on 
indirect  costs  was  based  on  "faulty  legal  research".  She 
admitted  however,  that  she  had  not  read  the  cases  and  articles 
relied  upon  by  IDCA.    Spector  requested  the  lawyers  on  the 
Committee  to  research  the  impact  of  treating  indirect  costs  paid 
by  DoD  as  "private  expense".56 

Chairperson  Spector  responded  to  IDCA's  analysis  at  the 
December  8,  1993  meeting.     She  agreed  treating  all  indirect  costs 
paid  for  by  DoD  as  "private  expense"  would  allow  OEMs  to  keep 
manufacturing  process  data  and  specifications  by  charging  it  to 
indirect  manufacturing  and  production  engineering  expense 
(M&PE).27 

Spector  also  agreed  there  was  a  problem  because  the  FAR  and 
CAS  permit  minor  amounts  to  be  charged  indirect  for  purposes  of 
convenience.28    However  she  refused  to  address  the  problem 
unless  independent  defense  contractors  gave  in  to  the  OEMs  on  all 


25  "Independent  Defense  Contractors  Meet  With  DOD's  Perry 
Regarding  Technical  Data  Rights",  35  Government  Contractor  J  671, 
November  3,  1993. 

26  Id. 

27  "DOD-Industry  Technical  Data  Panel  Completes  Work, 
Recommends  Greater  Protection  for  Developers",  60  BNA  Federal 
Contract  Report  607,  December  13,  1993;  "DoD  Technical  Data 
Advisory  Committee  Finalizes  Report  To  The  Secretary  Of  Defense", 
35  Government  Contractor  $  751,  December  15,  1993. 

28  Id. 


10 


623 


other  points. 

Army  Attorney  Michael  Zelenka,  a  committee  member  who 
Spector  had  asked  to  look  into  the  direct/ indirect  issue  at  the 
October,  1993,  meeting  reported  that  there  was  a  potential  for 
charging  significant  amounts  of  design  engineering  costs 
indirect.    He  indicated  the  Government  could  protect  itself 
through  contract  clauses  requiring  that  design  engineering  costs 
be  charged  direct. 

Spector  disagreed  with  Army  attorney  Zelenka.    She  continued 
to  maintain  that  only  minor  amounts  of  design  engineering  costs 
could  be  charged  indirect.    She  further  questioned  Mr.  Zelenka 's 
analysis  because  the  Government  is  prohibited  by  10  U.S.C.  §  2320 
from  requiring  a  contractor  to  provide  rights  in  proprietary  data 
as  a  condition  of  award. 

The  Effect  of  DoD's  "Big  Giveaways" 

The  Required  for  Performance  "Giveaway" 

In  a  major  concession  to  OEMs,  development  would  no  longer 
be  considered  to  be  at  Government  expense  if  required  for  the 
performance  of  a  Government  contract  or  subcontract. 

As  recognized  by  Government  members  of  the  Committee,29 
this  concession  will  lead  to  more  costly,  noncompetitive 
procurements  to  the  OEMs  at  the  expense  of  the  taxpayer.     It  is 
therefore  contrary  to  the  Government's  pecuniary  interests. 

It  makes  no  sense  for  DoD  not  to  obtain  rights  in  data  for 
an  item,  component  or  process  a  contractor  was  required  to 
develop  for  the  performance  of  a  Government  contract.    As  is 
discussed  below,  the  "required  for  performance"  and  "creative 
accounting"  giveaways  allow  OEMs  to  eliminate  more  efficient 
small  business  manufacturers  as  competitors  by  charging 
development  to  DoD  as  an  indirect  rather  than  a  direct  expense. 

The  Creative  Accounting  "Giveaway" 

By  deeming  development  charged  indirect  but  paid  for  with 
Government  money  as  at  "private  expense",  DoD  would  sanction  the 
use  of  creative  accounting  to  eliminate  competition.     Data  rights 
would  be  determined  based  upon  whether  development  is  charged  to 
DoD  as  a  direct  or  indirect  charge,  rather  than  whether  it  is 
paid  for  by  DoD. 


29  As  discussed  above  Army  member  Zelenka  and  NASA  member 
Sandler  objected  to  this  provision  because  it  would  permit  OEMs  to 
"cherrypick"  to  preclude  competitive  procurement. 
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More  specifically: 

manufacturing  and  production  engineering  (M&PE)  costs 
can  be  and  generally  are  charged  indirect; 

design  engineering  costs  nay  be  chargeable  indirect; 
and 

the  Committee's  proposal  would  permit  an  OEM  to 
structure  its  accounting  system  to  eliminate 
competition. 

These  points  are  discussed  in  detail  below. 

1.      M&PE  Costs  Can  Be  and  Generally  are  Charged  Indirect 

The  easiest  way  for  an  OEM  to  assure  itself  of 
noncompetitive  awards  would  be  to  charge  manufacturing  and 
production  engineering  expense  to  the  taxpayer  as  an  indirect 
cost.    After  all,  M&PE  costs  are  recognized  in  the  standard  form 
for  Cost  Accounting  Standards  Board  (CASB)  disclosure  statements 
as  an  indirect  cost,  and  most  OEMs  already  charge  M&PE  costs 
indirect.     Furthermore,  as  discussed  at  page  10,  Chairperson 
Spector  acknowledges  that  M&PE  can  be  and  generally  is  charged 
indirect. 

The  potential  for  abuse  was  explained  by  the  American  Gear 
Manufacturers  Association  in  a  December  16,  1992,  Statement  to 
the  §807  Committee.     AGMA  stated  as  follows: 

Most  drawings  provided  by  DoD  for  purposes  of  competing  for 
aircraft  spare  parts  require  additional  information  to 
comply  with  OEM  manufacturing  processes.  Examples  of  these 
OEM  manufacturing  processes  are  nondestructive  inspection, 
heat  treating,  welding,  etc.     It  is  extremely  difficult  and 
in  many  cases  impossible  to  obtain  source  approval  from  the 
military  without  the  OEM  manufacturing  processes  and  the 
right  to  use  them. 

The  OEM  manufacturing  processes  referenced  on  drawings  for 
military  parts  are  the  same  as  those  used  for  commercial 
aircraft.    Therefore,  it  would  appear  that  either  they  may 
have  been  or  could  be: 

developed  with  m,p  &  e  charged  to  the  Government  as  an 
indirect  expense;  or 

developed  at  private  expense,  although  development  was 
required  for  the  performance  of  a  Government  contract. 

In  either  case  the  proposed  revisions  would  deprive  sources 
—  other  than  the  OEM  —  of  essential  data  needed  to 
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compete.    Even  companies  that  manufactured  the  part  for  the 
OEM  would  be  out  of  luck.    If  they  had  OEM  manufacturing 
process  data  they  could  be  precluded  by  limited  rights 
legends  from  using  it  for  direct  Government  work.     .  .  . 

The  loophole  could  be  used  to  preclude  competition  not  only 
for  parts  for  new  weapons  systems,  but  also  for  parts  that  have 
been  competitively  purchased  for  the  past  twenty  years.  As 
explained  by  A6MA: 

OEM  manufacturing  processes  are  constantly  undergoing 
revision.    An  insignificant  revision  charged  as  indirect 
m,p&e  would  result  in  a  missing  link  that  prevents  alternate 
sources  from  competing.    Under  the  proposed  revision,  OEMs 
could  corner  the  market  by  charging  minor  revisions  to  the 
Government  as  indirect  m,p&e.    DoD  would  not  obtain 
unlimited  rights  even  if  the  development  reflected  in  the 
revision  was  required  for  performance  of  a  Government 
contract. 

SBA  Associate  Administrator  for  Procurement  Assistance 
Robert  J.  Moffitt  reiterated  these  concerns  in  a  February  3, 
1993,  letter  to  Committee  Chairperson  Spector.    The  letter 
concerned  an  earlier  committee  proposal  to  treat  development 
charged  to  DoD  as  indirect  M&PE  as  "private  expense".  Mr. 
Moffitt  stated  as  follows: 


Determination  of  the  Government's  rights  in  data  based  on 
whether  its  development  was  charged  as  a  direct  cost  on  a 
defense  contract  appears  to  be  an  unduly  narrow  premise 
which  excludes  the  OEM's  indirect  cost  pool.     I  continue  to 
believe  that  such  a  course  of  action  will  not  only  deprive 
the  Department  of  Defense  (DOD)  of  rights  in  data  for  which 
it  paid,  but  will  also  serve  to  restrict  access  by  small 
business  concerns  to  the  manufacturing  process  data  since  it 
will  be  held  in  custody  by  the  OEMs.     I  am  concerned  that 
some  of  the  proposed  changes  .  .  .  would  significantly 
inhibit  competition,  likely  reduce  the  number  of  prime  and 
sub-contracting  opportunities  for  small  businesses,  and 
spawn  an  increase  in  the  Government's  cost  of  spare  parts 
acquisition. 

2.      Design  Engineering  May  Be  Chargeable  Indirect 

DoD  justifies  its  surprising  change  in  position  with  respect 
to  indirect  costs  on  an  August  13,  1993,  DCAA  Memorandum.  The 
DCAA  Memorandum  advises  that  FAR  S  31.202  precludes  a  contractor 
from  charging  design  effort  required  for  the  performance  of  a 
contract  as  an  indirect  cost.    FAR  §  31.202(a)  defines  a  direct 
cost  as  ".  .  .  any  cost  that  can  be  identified  specifically  with 
a  particular  final  cost  objective." 
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Unfortunately  for  DoD  and  the  taxpayer,  the  DCAA  Memorandum 
does  not  support  this  latest  concession. 

DCAA's  position  ignores  pertinent  case  law.    Contractors  may 
be  able  to  charge  design  effort  required  for  contract  performance 
indirect.    It  has  been  held  that  cost  objectives  are  determined 
by  a  contractor's  accounting  system  rather  than  contract 
requirements.30    Costs  charged  to  a  cost  objective  other  than  a 
contract  are  indirect  costs  unless  a  contractor  elects  to 
reallocate  them  from  an  intermediate  cost  pool  to  the  contract  as 
a  direct  charge.31 

Although  admittedly  there  are  conflicting  cases  requiring 
direct  charging,32  litigation  concerning  whether  a  cost  should 
be  charged  direct  or  indirect  is  unpredictable.    As  explained  by 
W.  Goodrich  in  a  recent  C,P  &  A  REPORT  article:33 

As  the  cases  above  demonstrate,  the  results  in  "direct 
versus  indirect"  situations  tend  to  be  anecdotal.     One  can 
never  be  completely  sure  whether  a  board  of  contract 
appeals,  the  Claims  Court,  or  the  U.S.  Court  of  Appeals  for 


30  Texas  Instruments,  Inc.,  ASBCA  No.  18621,  79-1  BCA  5  13,800 
at  p.  67,620,  aff'd,  79-2  BCA  S  14,184  (1979);  Boeing  Co.  v.  United 
States,   862  F.2d  290   (Fed.  Cir.  1988). 

31  CAS  418.30(a)  provides  the  following  definitions: 

(2)  Direct  cost  means  any  cost  which  is  identified 
specifically  with  a  particular  final  cost  objective.  .  .  . 
Costs  identified  specifically  with  a  contract  are  direct  costs 
of  that  contract.  All  costs  identified  specifically  with 
other  final  cost  objectives  of  the  contractor  are  direct  costs 
of  those  cost  objectives . 

(3)  Indirect  cost  means  any  cost  not  directly  identified 
with  a  single  final  cost  objective,  but  identified  with  two 
or  more  final  cost  objectives  or  with  at  least  one 
intermediate  cost  objective.     (Emphasis  added). 

For  a  discussion  of  how  intermediate  cost  pools  can  be  used  to 
treat  costs  charged  to  cost  objectives  other  than  a  particular 
contract  as  direct  costs  see  N.  Shapiro,  "Direct  v.  Indirect  Costs- 
A  Choice",  89-2  C,P  &  A  Report  3,  8  -  10  (February,  1989).  The  key 
point  however,  is  that  a  contractor  can  treat  these  costs  as 
indirect . 

32  FMC  Corp.  v  United  States,  853  F.2d  882  (Fed.  Cir.  1988). 

33  W.  Goodrich,  "Identifying  Final  Cost  Objectives  & 
Classifying  Direct  Costs",  91-7  Government  C,P  &  A  Report,  3,  10 
(July,  1991). 
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the  Federal  Circuit  will  opt  for  direct  cost  treatment 
because  the  disputed  expense  "can  be"  specifically 
identified  with  a  particular  final  cost  objective  (e.g.  a 
contract) ,  or  whether  indirect  treatment  will  be  sustained 
where  a  cost  which  can  be  handled  direct,  is  treated 
indirect  under  the  contractor's  accounting  system. 

Contractors  have  considerable  latitude  in  determining 
whether  costs  are  to  be  charged  direct  or  indirect.    See  also  N. 
Shapiro,  "Direct  vs.  Indirect  Costs  -  A  Choice",  89-2  CP  &  A 
REPORT  3,  February,  1989.    As  stated  by  the  GSBCA  in  Kleen-Rite 
Corporation,34    "Ultimately,  'direct'  and  'indirect'  are 
arbitrary  categories,  and  the  decision  whether  to  call  a  given 
cost  direct  or  indirect  is  to  a  great  extent  a  matter  of 
convenience . " 

Based  on  legal  research  conducted  at  the  request  of 
Chairperson  Spector,  Committee  Member  and  Army  Attorney  Michael 
Zelenka  conceded  at  the  December  8,  1993,  meeting  that  there  is  a 
potential  for  charging  design  development  costs  of  significant 
dollar  amounts  indirect. 

DCAA  also  fails  to  consider  FAR  §  31.202(b)  which  provides 
that  "[f]or  reasons  of  practicality,  any  direct  cost  of  minor 
dollar  amount  may  be  treated  as  an  indirect  cost  .   .   . . "  In 
Sperry  Gyroscope  Co.,  ASBCA  No.  9700,   1964  BCA  f  4514   (1964),  the 
Board  held  $136,000  in  otherwise  direct  costs  could  be  charged 
indirect  under  this  exception. 

Sperry  Gyroscope  is  consistent  with  CAS  402-50 (e)  which 
provides  that  " [a]ny  direct  cost  of  minor  dollar  amount  may  be 
treated  as  an  indirect  cost  for  reasons  of  practicality  where  the 
accounting  treatment  for  such  cost  is  consistently  applied  to  all 
final  cost  objectives  .   .   . ." 

Although  Chairperson  Spector  acknowledges  there  is  a  problem 
because  costs  of  minor  dollar  amount  may  be  charged  indirect  DoD 
took  no  action  to  protect  the  interests  of  the  taxpayer.35 

3.      The  Committee's  Proposal  Would  Permit  an  OEM  to 
Structure  its  Accounting  System  to  Eliminate 
Competition 

Although  accounting  systems  cannot  be  modified  "willy 
nilly" ,     accounting  systems  are  not  frozen  in  stone.  Accounting 
systems  can  be  restructured  to  obtain  rights  in  data  for 
development  paid  for  by  the  taxpayer. 


34  GSBCA  No.  5893  et.  al.,  83-2  BCA  I  16,582  at  p.  82,467 
modified  on  unrelated  grounds,  83-2  BCA  S  16,772  (1983). 

35  See  Footnote  27,  supra. 
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CAS  does  not  preclude  voluntary  accounting  changes.  CAS 
only  requires  advance  notice  and  that  the  contractor  absorb  any 
resulting  increase  in  contract  price.36    DoD  authority  to 
withhold  approval  of  changes  in  an  accounting  system  is  limited. 
If  documentation  requirements  are  met,  approval  can  be  withheld 
only  if  the  system  as  changed  would  not  comply  with  CAS  or  FAR 
cost  principles.37 

The  potential  for  abuse  is  not  hypothetical.  Contractors 
have  been  permitted  to  change  their  accounting  systems  to  charge 
development  as  an  indirect  expense.    For  example,  in  Aluminum 
Specialty  Co.,  ASBCA  No.  6228,  1963  BCA  5  3859  (1963),  the  Board 
permitted  a  contractor  to  change  its  accounting  system  to  charge 
M&PE  as  an  indirect  expense  based  on  "changed  circumstances"  —  a 
reduction  in  engineering  services  that  made  direct  charging 
unduly  burdensome. 

Although  Aluminum  Specialty  is  a  pre-CAS  case,  CAS  also 
permits  new  accounting  methods  for  "changed  circumstances"  and 
for  insignificant  costs  to  be  charged  indirect.     The  only 
possible  impact  of  CAS  on  the  result  in  Aluminum  Specialty  would 
be  possible  Government  entitlement  to  a  downward  equitable 
adjustment.38 

In  fact  some  changes  can  be  made  without  notification  or 
contractor  liability.     CAS  302-2 (b)  provides  that  "[t]he  revision 
of  a  cost  accounting  practice  for  a  cost  which  previously  had 
been  immaterial  is  not  a  change  in  cost  accounting  practice." 
The  Committee's  recommendation  to  make  indirect  costs  a  private 
expense  threatens  to  make  many  costs  that  were  previously 
immaterial  to  the  overall  contract  price  very  important. 


36  FAR  §  30.602-3. 

37  Id.  and  FAR  S  30.202-7. 

38  J.  Bedingfield  and  L.  Rosen,  Government  Contract 
Accounting  (1985).    As  stated  at  p.  10-26: 

The  reader  should  be  cautioned  that  any  such  change  in 
accounting  methods  [as  in  Aluminum  Specialty)  for  contracts 
that  are  subject  to  Cost  Accounting  Standards  may  trigger  the 
downward  only  adjustment  provision  of  the  Cost  Accounting 
Standards  clause  (clause  provision  (a) (4) (B)  or  its  eguitable 
adjustment  provision  (clause  (a) (4) (C) ) . 
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In  sum,  as  stated  by  Goodrich  at  p.  10: 

[W]ith  the  unfortunate  inconsistency  between  FAR 
31.202 (a) (direct  treatment  where  a  cost  "can  be" 
specifically  identified  with  a  single  final  cost  objective) 
and  CAS  31.303  (direct  treatment  where  a  cost  "is" 
specifically  identified  with  a  particular  final  cost 
objective  in  the  contractor's  established  accounting 
system) ,  the  door  is  open  to  continuing  games  [and] 
inconsistent  results.  .  ..  (Emphasis  added). 

The  Government  Purpose  Rights  (GPR)  "Giveaway" 

In  a  major  concession  to  the  OEMs,  the  Committee  would 
mandate  government  purpose  rights  (GPR)  where  there  is  mixed 
funding  or  a  portion  of  development  is  charged  to  DoD  as  an 
indirect  expense.    The  Government  would  be  entitled  to  unlimited 
rights  after  five  years  "or  such  other  period"  after  execution  of 
the  contractual  document  requiring  development. 

GPR  data  could  only  be  used  by  competing  contractors  for 
U.S.  Government  contracts.     It  could  not  be  used  for  commercial 
or  direct  sales  to  foreign  governments. 

This  provision  expands  on  an  earlier  concession  to  the  OEMs 
that  diluted  1984  legislation  intended  to  eliminate  spare  parts 
abuses.     Until  1987,  the  Government  obtained  unlimited  rights  if 
there  was  mixed  funding.     The  FY  1987  Defense  Authorization  Act, 
P.L.  99-661,  amended  10  U.S.C.  §    2320  to  eliminate  this 
automatic  right.     As  a  result,  mixed  funding  only  results  in 
negotiations  to  determine  rights  in  data. 

There  are  several  problems  with  the  Committee's 
recommendations . 

1.      The  Formula  Used  to  Determine  Government  Purpose  Rights 
is  Contrary  to  Statute 

The  formula  used  to  determine  Government  purpose  rights  is 
contrary  to  statute.     10  U.S.C.  S  2320(a)(2)(E)  requires  that 
data  rights  for  mixed  funding  data  be  negotiated  rather  than 
automatically  giving  contractors  GPR. 

It  is  also  contrary  to  the  Conference  Report  for  P.L.  99- 
661,  which  states  that  DoD  should  seek  to  obtain  the  same  rights 
as  a  commercial  customer.    According  to  the  Conference  Report, 
DoD  generally  should  obtain  unlimited  rights  when  it  contracts 
for  the  design  of  a  new  product.39 


House  Report  99-1001,  99th  Cong.,  2d  sess.  511  (1986). 
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2.  A  Larger  Contribution  to  Development  Should  Be  Required 
for  Government  Purpose  License  Rights 

The  provision  would  result  in  DoD  obtaining  Government 
purpose  rather  than  unlimited  rights  where  the  contractor  paid 
just  $1  of  development  and  the  taxpayers  paid  for  the  rest.  This 
is  a  major  departure  from  the  old  rule  requiring  development  to 
be  100%  at  private  expense  in  order  for  a  contractor  to  obtain 
rights  in  data. 

The  OEMs,  in  lobbying  for  the  enactment  of  P.L.  99-661, 
argued  that  DoD  should  not  obtain  rights  in  data  based  on  such  a 
de  minimis  contribution.    Reciprocally,  DoD  and  independent 
contractors  should  not  be  deprived  of  rights  in  data  based  on  an 
insignificant  contractor  contribution. 

In  order  to  remedy  the  use  of  an  impermissible  formula  and 
de  minimis  contribution  problems,  it  is  proposed  that  the 
Government  consider  giving  a  contractor  GPR  in  negotiations  only 
if  more  than  50%  of  development  was  at  private  expense.    We  note 
that  in  the  proposed  regulation  implementing  the  Fiscal  Year  1987 
Defense  Authorization  Act,  P.L.  99-500,  a  50%  contractor 
contribution  was  required  for  a  contracting  officer  to  consider 
negotiating  GPR.40 

3.  "Government  Purpose"  Should  be  Defined  More  Broadly 
than    Activities  to  Which  the  Government  is  a  Party 

The  definition  of  "Government  purpose"  is  limited  to 
activities  to  which  the  Government  is  a  party.     Various  examples 
of  "Government  purposes"  are  listed  such  as  "competitive 
procurement" . 

Government  purposes  are  clearly  broader  than  activities  to 
which  the  Government  is  a  party.    The  language  should  therefore 
be  broadened  to  include  "any  activity  which  furthers  U.S.  policy 
or  objectives". 

It  is  impossible  to  list  every  situation  where  U.S.  policy 
or  objectives  would  be  furthered.    Language  should  therefore  be 
added  to  make  clear  that  the  examples  of  "Government  purposes"  in 
the  proposal  are  not  all  inclusive. 

"Direct  sales  to  foreign  governments"  should  be  listed  as  an 
additional  example  of  a  Government  purpose.    Direct  sales  to 
foreign  governments  fulfill  the  same  government  purpose  as 
foreign  military  sales  conducted  by  the  U.S.  Government. 


40  52  Fed.  Reg.  2082,  2085  (1987) (proposed  January  16,  1987, 
as  DFARS  §  227. 472-5 (b)  under  title  "Standard  rights  in  technical 
data.") 
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Direct  foreign  sales  fulfill  mutual  defense  needs  and  result 
in  increased  U.S  readiness.    Direct  foreign  Government  sales  also 
lower  U.S.  military  expenditures.    The  cost  of  fulfilling  a 
mutual  defense  need  is  borne  by  a  foreign  government  rather  than 
the  U.S.  Government  and  a  larger  market  reduces  the  per  unit  cost 
to  the  U.S.  Government. 

The  only  difference  is  that  DoD  receives  a  commission  on 
Foreign  Military  Sales  (FMS)  and  not  on  direct  foreign  sales. 
DoD's  commission  is  not  sufficient  reason  to  allow  GPR  to  be  used 
to  compete  FMS  but  not  direct  foreign  government  sales. 

4.      There  is  a  Potential  for  Mo  Time  Limit  on  GPR 

Under  the  Committee  proposal,  a  contractor  would  be  entitled 
to  GPR  for  five  years  or  other  agreed  to  period  after  execution 
of  a  contract  or  subcontract.    The  proposed  §  807  Committee 
regulatory  implementation  also  provides  that  changes  to  the  GPR 
period  "may  be  made  at  any  time  prior  to  the  delivery  of  the  data 
without  consideration  from  either  party". 

The  regulation  should  provide  for  a  definite  expiration  date 
for  GPR.     It  is  therefore  recommended  that  three  years  be  a 
ceiling  for  GPR.     If  another  period  is  to  be  negotiated  it  should 
be  for  less  than  three  years. 

Furthermore,  there  is  no  rational  basis  for  permitting  a 
contracting  officer  to  limit  taxpayer  rights  in  data,  by 
extending  the  GPR  period,  without  consideration.    It  is  poor 
public  policy  to  permit  Government  officials  to  make  gifts  at  the 
taxpayers  expense.    Furthermore,  it  is  contrary  to  law.  As 
stated  by  the  Board:41 

[C] ontracting  officers  are  expected  to  enforce  contracts  as 
they  are  written,  and  no  Government  official  may  pay 
gratuities  for  the  performance  of  contractual  obligations 
which  the  contractor  is  already  under  a  duty  to  perform. 
Such  lack  of  authority  cannot  be  overcome  by  the  issuance  of 
a  contractual  document  .   .   .  without  any  increase  in  the 
latter 's  obligation  to  the  Government,  and  such  document 
will  not  be  binding  upon  the  Government. 


41  Wheeler  Brothers,  Inc.,  ASBCA  No.  16,112,  73-1  BCA  S  9916 
(1973)  at  p.  46,490.  To  the  same  effect:  Bausch  &  Lomb  Optical  Co. 
V.  U.S.,  78  Ct.  CI.  584,  607  (1934);  43  Comp.  Gen.  392  (1963); 
Institutional  and  Environmental  Management,  Inc.,  ASBCA  No.  34,948, 
90-3  BCA  5  23,118    (1990)   at  pp.    116,070  -  116,075. 
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5.      Competition  Will  bo  Precluded  on.  Existing  Weapons 
Systems 

Contrary  to  popular  belief,  GPR  will  restrict  competition  on 
existing  weapon  systems. 

OEMs  are  constantly  revising  drawings  under  DoD  financed 
contractor  improvement  programs.    An  insignificant  modification 
paid  for  by  the  OEM  or  charged  to  DoD  indirect  could  be  used  by 
an  OEM  to  obtain  a  monopoly  on  previously  competed  parts  in 
commercial  and  foreign  government  markets.42 

Other  Matters 

1.  OEMs  Should  Mot  Serve  as  Data  Repositories 

The  §  807  Committee  recommendations  contain  a  proposal 
permitting  the  Services  to  use  contractor  data  repositories.  The 
proponents  of  this  provision  contend  that  competition  is  often 
precluded  because  DoD  repositories  are  not  timely  providing 
potential  competitors  with  access  to  Government  owned  technical 
data. 

OEM  data  repositories  are  unnecessary  and  would  likely 
inhibit  rather  than  enhance  competition. 

The  problems  that  plagued  DoD  data  repositories  through  the 
mid-1980s  have  been  overcome.    According  to  a  February  2,  1992, 
GAO  Report,  GAO/NSIAD  92-23,  the  repositories  now  provide  data  in 
a  timely  fashion. 

Placing  OEMs  in  charge  of  data  repositories  puts  them  in  an 
untenable  conflict  of  interest  position.     It  is  indisputable  that 
OEM  pecuniary  interests  are  best  served  by  not  providing 
competitors  with  access  to  data  needed  to  compete  against  them. 
As  stated  by  SBA  Associate  Administrator  for  Procurement 
Assistance  Robert  J.  Moffitt  in  his  December  29,  1992,  statement 
to  the  Committee,  "it  is  doubtful  the  OEM  will  set  aside  its  own 
self  interest  in  favor  of  competition." 

2.  DoD  Should  Prepare  an  Initial  Regulatory  Flexibility 
Analysis  and  Comply  With  the  Other  Requirements  of  the 
Small  Business  Regulatory  Flexibility  Act 

This  rulemaking  effort  clearly  has  a  substantial  impact  on 
small  business  manufacturers  that  need  DoD  technical  data  to  bid 
on  and  perform  DoD,  direct  foreign  sales,  and  commercial 
requirements.    Many  will  no  doubt  be  forced  out  of  business  if 
the  Committee's  recommendations  are  adopted. 


42  See  excerpts  from  AGMA's  December  16,  1992,  Statement  to 
the  Committee  at  pages  12  and  13. 
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One  of  the  reasons  that  this  rulemaking  effort  has  proceeded 
in  the  direction  that  it  has  is  that  virtually  all  small  business 
manufacturers  are  unaware  of  the  work  of  this  Committee.  Because 
of  the  substantial  impact  on  small  business  manufacturers,  DoD 
should  strictly  comply  with  the  Small  Business  Regulatory 
Flexibility  Act,  P.L.  96-354,  by,  among  other  things,  preparing 
an  initial  regulatory  flexibility  analysis  and  soliciting 
comments  in  publications  read  by  affected  small  business  concerns 
as  veil  as  the  federal  Register. 

Respectfully -submitted , 
Nick^ 

Vice  President 
Aeroglobal  Logistics,  Inc. 

President 

Independent  Defense  Contractors 
Association 
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TTJsS^  The  Honorable  John  H.  Glenn,  Jr. 

w-*^iSS  Chairman 

.uDcnwDRN^oFncK  Governmental  Affairs  Committee 

„mamaJ^Bv^  SD-340  Dirksen  Senate  Office  Building 

w-*^^3™»  Washington,  D.C.  20510-6250 

SECTION  DELEGATE 

Re:     Federal  Acquisition  Streamlining  Act  of  1993 


S.  1587 


„SS  Dear  Senator  Glenn: 


u  DC  20004-2595 


.%  iiv-po-  dc  an 


h  Crescem  Owe 


Enclosed  please  find  the  additional  comments  of  the 
American  Bar  Association,  Section  of  Public  Contract  Law,  on  S. 
1587,  the  Federal  Acquisition  Streamlining  Act  of  1993, 
following  mark-up  and  as  reported  on  May  11,   1994.  These 
comments  are  consistent  with  those  we  provided  on  January  24, 
1994  on  S.  1587  as  originally  introduced.     These  views  are 
presented  on  behalf  of  the  Section  of  Public  Contract  Law.  They 
have  not  been  approved  by  the  House  of  Delegates  or  the  Board  of 
Governors  of  the  American  Bar  Association  and,  accordingly, 
should  not  be  construed  as  representing  the  position  of  the 
Association. 


<mo3coE^ro2  The  Section  consists  of  attorneys  and  associated 

Silver  Spring,  MO  20910  .  ..  .  J    ,  _ 

K*riT.u«>»  professionals  in  private  practice,  industry  and  Government 


Lot  MvHn.  CA  90045 


i.  D  C.  20004-2S0S 


L  PUBLIC  COVTRAC7 


service.     The  Section's  governing  Council  and  substantive 
committees  contain  a  balance  of  members  representing  these  three 
segments,  to  ensure  that  all  points  of  view  are  considered.  In 
this  manner,  the  Section  seeks  to  improve  the  process  of  public 
contracting  for  needed  supplies,  services  and  public  works. 

We  appreciate  the  opportunity  to  submit  these  additional 
comments  and  are  available  to  assist  further  should  the 
Committee  so  desire. 


Sincerely, 


)  Of  GOVERNORS  LIAISON 


YOUNG  LAWYERS  LIAISON 


LAW  STUDENT  L 


DonalcrJ.  Kinlin 
Section  Chair 


Enclosure 
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SECTION  OF  PUBLIC  CONTRACT  LAW 
AMERICAN  BAR  ASSOCIATION 

ADDITIONAL  COMMENTS  ON  S.  1587 
(AS  MARKED- UP  AND  REPORTED  MAY  11,  1994) 
THE  FEDERAL  ACQUISITION  STREAMLINING  ACT  OF  1993 

I.  DEFINITION  OF  "CLAIM" 

The  mark-up  omits  language  on  the  definition  of  a  "claim" 
for  purposes  of  the  Contract  Disputes  Act.     As  explained  in  our 
prior  comments,  there  is  much  confusion  and  unnecessary 
litigation  concerning  the  prerequisites  for  filing  of  a  valid 
contractor  "claim,"  all  of  which  detracts  from  the  courts'  and 
boards'  ability  to  resolve  cases  fairly  and  expeditiously  on 
their  merits.     Recent  informal  comments  by  judges  indicate  that 
this  is  becoming  a  significant  distraction  for  the  boards  of 
contract  appeals.     For  example,  the  Chairman  of  the  Armed 
Services  Board  of  Contract  Appeals  recently  estimated  that  more 
than  100  jurisdictional  motions  are  filed  each  year  on  this  issue 
at  that  board  alone. 

Please  refer  to  my  prior  comments  (at  pages  50-51)  on  this 
issue  for  the  details  of  the  Section's  proposal  to  amend  the 
Contract  Disputes  Act  to  clarify  this  definitional  problem. 

II.  COURT  OF  FEDERAL  CLAIMS  AS  EXCLUSIVE  JUDICIAL  BID  PROTEST 
FORUM 

The  Section  continues  to  oppose  the  designation  of  the  Court 
of  Federal  Claims  as  the  exclusive  judicial  bid  protest  forum. 
(Section  1422.)     As  described  in  the  Section's  initial  comments, 

-  1  - 
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the  federal  district  courts  have  played  an  important  and 
successful  role  in  the  current  system  of  bid  protest  remedies. 
Consolidation  of  this  important  judicial  function  in  any  single 
court,  and  especially  a  specialized  court  sitting  normally  in 
Washington,  is  not  in  the  interest  of  justice. 

III.   ELIMINATION  OF  DISTRICT  COURT  LITTLE  TUCKER  ACT  JURISDICTION 

The  mark-up  of  S.  1587  would  again  eliminate  district  court 
jurisdiction  over  any  claim  against  the  United  States  "which 
relates  in  any  manner  to  a  contract  to  which  the  Contract 

Disputes  Act  of  1978    applies."     (Section  2551,  amending  28 

U.S.C.  §  1346(a)(2)(B).)     A  parallel  provision  of  the  new  mark-up 
would  grant  jurisdiction  over  such  cases  to  the  Court  of  Federal 
Claims.     Id.  amending  28  U.S.C.  1491(d)(1).     The  proposed 
amendment  should  not  be  adopted. 

The  apparent  intent  of  this  provision  was  to  make  clear  that 
a  claim  for  damages  not  exceeding  $10,000  against  the  United 
States  (i.e.,  a  traditional  Little  Tucker  Act  claim)  should  not 
be  brought  in  the  district  courts  if  the  claim  relates  in  any 
manner  to  a  contract  that  is  subject  to  the  Contract  Disputes 
Act.     See  Report  of  the  Acquisition  Law  Advisory  Panel  to  the 
United  States  Congress.     Ch.  2  at  2-167.     This  in  itself  would 
constitute  a  major  disadvantage  for  small  contractors,  since  they 
would  be  required  to  file  such  a  claim  in  the  Court  of  Federal 
Claims  in  Washington,  D.C.,  unless  the  claim  fell  within  the 
narrower  definition  of  an  actual  contract  dispute  within  the 
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jurisdiction  of  the  boards  of  contract  appeals.     This  approach 
would  also  conflict  with  established  ABA  policy  favoring  access 
to  courts  of  general  jurisdiction  (such  as  the  district  courts) . 

Moreover,  the  amendment  could  well  be  interpreted  to  extend 
far  beyond  claims  for  damages,  since  it  speaks  of  "any  civil 
action  or  claim"  and  reaches  beyond  the  Little  Tucker  Act  to 
"section  1331  or  1334  of  this  title  or  any  other  provision  of 
law."    The  district  courts  have  broad  powers  to  grant  declaratory 
and  injunctive  relief,  while  the  Court  of  Federal  Claims  does 
not. 

The  district  courts  have  exercised  this  power  in  a  variety 
of  circumstances  to  protect  individuals  and  corporations  from 
arbitrary  or  illegal  actions  of  government  officials,  for  which 
money  damages  available  in  the  Court  of  Federal  Claims  would  be 
entirely  inadequate.     See,  e.g. .  Chrysler  Corp.  v.  Brown.  441 
U.S.  281  (1979)    (unanimous  holding  that  contractor  may  obtain 
injunctive  relief  to  prevent  government  disclosure  of 
confidential  contract-related  information  in  violation  of  the 
Trade  Secrets  Act);  Caiola  v.  Carroll  851  F.2d  395  (D.C.  Cir. 
1988)    (granting  injunctive  relief  to  individuals  who  were 
arbitrarily  debarred  from  government  contracting  in  violation  of 
the  Administrative  Procedure  Act) .     A  simple  grant  of 
jurisdiction  to  the  Court  of  Federal  Claims  does  not  cure  this 
defect  in  the  bill,  since  that  court's  power  to  grant  declaratory 
and  injunctive  relief  is  limited  and  would  not  apply  to  these 
situations.     Accordingly,  a  plaintiff  alleging,  for  example,  a 
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violation  of  the  Trade  Secrets  Act  as  in  Chrysler  Corp.  v.  Brown 
or  a  violation  of  the  Administrative  Procedure  Act  as  in  Caiola 
v,  Carroll,  could  be  left  entirely  without  an  effective  remedy 
under  the  provisions  of  the  bill. 

In  addition,  the  Section  could  not  endorse  the  bill  even  if 
it  expanded  the  Court  of  Federal  Claims 1  powers  to  grant 
injunctive  and  declaratory  relief  in  these  cases.  Consolidation 
of  this  jurisdiction  in  any  single  court,  and  especially  a  court 
sitting  normally  in  Washington,  is  not  in  the  interest  of 
justice,  particularly  in  cases  where  the  plaintiff  seeks 
protection  against  arbitrary  or  illegal  government  action. 

IV.     RECIPROCAL  SIX-YEAR  STATUTE  OF  LIMITATIONS 

The  Section  continues  to  endorse  the  bill's  provision  for 
reciprocal  six-year  statutes  of  limitation  for  government  and 
contractor  claims.     (Section  2552.)     To  make  clear  that  the 
statute  is  intended  to  run  regardless  of  the  aggrieved  party's 
knowledge  of  the  breach,  and  to  take  advantage  of  existing 
caselaw  under  similar  statutes,  the  bill  should  be  amended  to 
substitute  the  concept  of  "accrual"  of  the  cause  of  action  rather 
than  "occurrence  of  the  events."    Under  the  Uniform  Commercial 
Code,  for  example,  the  cause  of  action  "accrues"  when  the  breach 
occurs,  regardless  of  the  aggrieved  party's  lack  of  knowledge  of 
the  breach.     Except  in  cases  of  fraud  or  perhaps  where  the  claim 
is  inherently  unknowable,  the  statute  should  run  despite  a 
party's  lack  of  knowledge  of  the  claim. 
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The  mark-up  of  the  bill  also  includes  language  excepting 
from  the  six-year  statute  government  claims  based  on  contractor 
fraud.     The  statute  should  be  reciprocal,  here  as  elsewhere,  and 
should  provide  that  contractor  claims  likewise  are  excepted  from 
the  six-year  period  where  the  claim  was  concealed  or  was 
inherently  unknowable. 
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DEPARTMENT  OF  DEFENSE 
400  ARMY  NAVY  DRIVE 
ARLINGTON.  VIRGINIA  22202-2884 


INSPECTOR  GENERAL 


APR  4  m 


Honorable  John  Glenn 
Chairman 

Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  DC  20510-6250 

Dear  Mr.  Chairman: 

I  am  providing  the  additional  information 
requested  at  the  March  10,  1994  hearing  on  Acquisition 
Reform.    A  list  of  laws  that  should  be  exempted  for 
commercial  acquisitions  under  $100,000  is  at  Enclosure 
1.     Also,  Enclosure  2  lists  examples  of  purchases  and 
sales  of  commercial  products  that  1  believe  shows  that 
the  current  acquisition  laws  discourage  the  participa- 
tion of  major  commercial  suppliers  from  selling  to  the 
Department  of  Defense. 

Consideration  of  this  information  in  your 
deliberations  on  S.1587  is  appreciated.     If  you  need 
any  further  information,  please  contact  me  or 
Mr.  John  Crane,  Office  of  Congressional  Liaison,  at 
(703)  614-0491. 


Sincerely, 


Enclosures 


cc:  Honorable  William  V.  Roth,  Jr. 
Ranking  Republican 


641 


The  following  laws  should  be  exempted  for  commercial  acquisition 
under  $100,000. 

o  10  USC  2533,  Limitation  on  Use  of  Funds:     Procurement  of 
goods  which  are  other  than  American  goods. 

o  10  USC  2534,  Miscellaneous  Limitation  on  the 

Procurement  of  Goods  other  than  United  States  Goods. 

o  10  USC  2631,  Preference  for  use  of  United  States 

Vessels  for  Transporting  Supplies  of  the  Armed  Forces. 

o  46  USC  App.  1241(b),  Requirement  in  the  Merchant  Marine  Act, 
1936,  to  Ship  on  American-Flag  Commercial  Vessels. 

o  49  USC  App.  1517,  Transport  of  Government  Passengers  (Fly 
America) 

o  Domestic  Source  Restrictions: 


P.L.  102-396,  9005,  Berry  Amendment 

P.L.  102-396,  9020,  Floating  Storage  of  Petroleum 

P.L.  102-396,  9033,  Supercomputer  Capability 

P.L.  102-396,  9040,  Anchor  and  Mooring  Chain 

P.L.  102-396,  9082,  Multibeam  Sonar  Mapping  Systems 

P.L.  102-396,  9092,  Carbon,  Alloy,  &  Armor  Steel  Plate 

P.L.  102-396,  9108,  Four-Ton  Dolly  Jacks 

P.L.  102-396,  9151,  Carbonyl  Powders 

P.L.  102-484,  832,  Ball  Bearings  and  Roller  Bearings 
41  USC  10a  et.  seq. ,  Buy-American  Act 

o  Government  Unique  Ethics  Requirements: 

10  USC  2408,  Prohibition  on  Certain  Persons 
31  USC  1352,  Byrd  Amendment 

10  USC  2397,  Reports  by  Former  DoD  Employees 
10  USC  2397b  and  c,  Limits  on  Employment  of  former  DoD 
Officials 


o  Socioeconomic  Requirements: 

41  USC  351-358,  Service  Contract  Act 

41  USC  35-45,  Walsh-Healey  Act 

15  USC  631  et.  seq.,  Small  Business  Act 
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o  Miscellaneous  Restrictions: 

10  USC  2410b,  Regulation  of  Contractor  Inventory  Systems 
by  SECDEF 

10  USC  2320,  Rights  in  Technical  Data 

10  USC  2321,  Validation  of  Proprietary  Data  Restrictions 

10  USC  2384,  Requirement  to  Identify  Suppliers 

10  USC  2393(d),  Prohibition  Against  doing  business  with 

Certain  Offerers 
10  USC  2402,  Prohibition  on  Limitation  of  Subcontractor 

Direct  Sales 

33  USC  1368,  Federal  Water  Pollution  Control  Act 

40  USC  327  et.  seq.,  Contract  Work  Hours  and  Safety 
Standards  Act 

41  USC  701  et.  seq.,  Drug-Free  Workplace  Act 

42  USC  7606,  Clean  Air  Act 

o  41  USC  46-48c,  Javits-Wagner  O'Day  Act,  National  Institute 
for  Blind  and  National  Institute  Handicap 

o  18  USC  4124,  Prison  Industries  Act,  FPI, 

o  41  USC  51-58,  Anti-Kickback  Act 

o  29  USC  793,  Rehablitation  Act  of  1973 

o  38  USC  4212,  Affirmative  Action  for  Vietnam  Era  Veterans 
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The  laws  and  regulations  that  Government  imposes  on  the  purchase 
of  commercial  items  causes  some  major  companies  to  not  want  to  do 
business  with  the  Department  of  Defense.    As  a  result,  there  are 
other  companies  that  learn  the  Department's  acquisition  rules  and 
specialize  in  selling  to  the  Department.     The  sales  to  the 
Department  of  Defense  may  be  the  majority  of  these  firms'  sales 
and  thus  the  Department  of  Defense  does  not  always  get  all  of  the 
benefits  from  being  just  another  purchaser  in  a  commercial 
market . 


Top  Ten  Clothing  and  Textile  Contractors  that  contract  with 
Department  of  Defense  (Dollars  Awarded  by  the  Defense  Personnel 
Support  Center  in  Fiscal  Year  1993) . 


CLOTHING  AND  TEXTILE 


Name 


Dollars  Awarded 


Isratex 

Outdoor  Venture  Corp. 
UNICOR 

National  Apparel,  Inc. 
Belleville  Shoe  Mfg.  Co. 
Wellco  Enterprises,  Inc. 
Altama  Delta  Corp. 
McRae  Industries,  Inc. 
Illinois  Glove  Co. 
Teledyne  Brown  Engineering 


$  47,600,000 
46,900,000 
42,700,000 
31,900,000 
30,100,000 
26,000,000 
25,400,000 
23,300,000 
20,700,000 

 20.300.000 


Total:  $314.900.000 
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CLOTHING  AMD  TEXTILE 
Top  Ten  Clothing  and  Textile  Commercial  Contractors  in  CY  1992 


Name 


Sara  Lee  Corp. 
VF  Corp. 

Levi  Strauss  &  Co. 

Liz  Claiborne,  Inc. 
Union  Underwear  Co.,  Inc 
Fruit  of  the  Loom,  Inc. 
Kellwood  Company,  Inc. 
Hartmax  Corp 
Warnaco,  Inc 
Oxford  Industries,  Inc. 
Tultex  Corp. 


Annual  Sales—/ 

$14,580, 000, 000^/ 
3,800,000,000 
Not  Available 
Privately  held  Co, 
2,194,000,000 
1,885,000,000 

1,078,000,000 
732,000,000 
625,000,000 
573,000,000 
504,000,000 


Notes:    hi  Sales  may  include  apparel  that  is  produced  off  shore. 

— '  Sales  for  Sara  Lee  Corporation  combine  sales  for  food, 
apparel,  household,  and  personal  care  items. 


None  of  the  top  ten  suppliers  of  clothing  in  the  U.S.  are  among 
the  top  ten  suppliers  to  the  Department  of  Defense. 

Let  me  provide  you  with  some  examples  of  recent  criminal  conduct 
we  have  had  with  smaller  suppliers  of  clothing.     On  February  1, 
1994,  the  President  of  Quality  Manufacturing,  Inc.  pleaded  guilty 
to  the  theft  of  $440,000  of  battle  dress  uniforms  on  a  contract 
with  the  Defense  Personnel  Support  Center.     On  December  30,  1993, 
the  President  of  Lions  Hollow,  Inc.  was  indicted  for  false  claims 
of  $353,000  from  a  contract  for  production  of  survival  vests  for 
the  Defense  Personnel  Support  Center.     The  president  submitted 
false  progress  payment  requests  and  false  invoices  to  obtain  the 
$353,000. 
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NEAT 

Top  Ten  Meat  Contractors  that  contract  with  Department  of  Defense 
(Dollars  Awarded    by  the  Defense  Personnel  Support  Center  for 
Troop  Issue  in  Fiscal  Year  1993). 


Name 


Dollars  Awarded 


Supreme  Beef  Co. 
Aksarben  Foods,  Inc. 
Loggins  Meat  Co. 
Omaha  Meat  Processors, 
Farmland  Foods,  Inc. 
Henrys  Hickory  House 
Service  Packing  Co. 
John  Morrell  and  Co., 
T.A.  White  Co. ,  Inc. 
Needham  Inc. 


Inc, 


Inc. 


$  27,800,000 
18,400,000 
15,200,000 
12,300,000 
7,400,000 
6,900,000 
6,200,000 
5,400,000 
4,700,000 
 4,70Q, 0Q0 


Total:  $109,000,000 


Top  Ten  Meat  Contractors  that  contract  with  Department  of  Defense 
(Dollars  Awarded  by  the  Defense  Personnel  Support  center  for 
Resale  in  Fiscal  Year  1993). 


 Name   ppiiars  Awarded 

Mapelli  Foods  $  64,200,000 

National  Beef  53,400,000 

Excel  Corp.  24,900,000 

I.B.P.  23,100,000 

Sam  Kane  22,000,000 

Professional  Foods  21,100,000 

Sun  Land  Beef  13,800,000 

Quality  Beef  10,300,000 

Smithfield  Packing  7,800,000 

Paloma  Meat  6.900.000 

Total:  $247.500.000 
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MEAT 


Top  Ten  Commercial  Meat  Contractors  in  CY  1993 


Name 


Annual  Sales 


ConAgra,  Inc 
IBP 

Cargill  Meat  Sector 
Tyson  Foods,  Inc. 
Hormel  Foods  Corp 
Sara  Lee  Corp. 


$16,200,000,000 
11,100,000,000 
8,000,000,000 
4,168,000,000 
2,813,000,000 
2,800,000,000 


(Packaged  Meats) 
Oscar  Mayer  Foods  Corp. 
John  Morrell  &  Co. 
Beef America  Operating  Co. 
Gold  Kist,  Inc. 


2,100,000,000 
2,100,000,000 
1,500,000,000 
1,300,000,000 


The  story  is  only  a  little  better  in  meat  because  out  of 
$356.5  million  of  packaged  meat,  there  were  2  of  the  top  ten  meat 
contractors  in  the  U.S.    (IBP  and  John  Morrell  &  Co.)  that 
supplied  $28.5  million  (8  percent)  of  the  meat  to  the  Defense 
Personnel  Supply  Center. 

The  following  is  an  example  of  the  problems  with  a  company  that 
sold  meat  to  the  Department  of  Defense.     Coast  Sausage  was 
recently  indicted  for  selling  meat  between  1988  and  1993  that  was 
unfit  for  human  consumption.     The  company  had  buyers  going  out 
and  buying  cattle  classified  as  "4d"  dead,  diseased,  dying,  and 
disabled.     They  would  buy  these  cattle,  process  the  meat  into 
sausage  and  franks  at  night  and  then  sell  it,    primarily  to  the 
military.     So  we  had  our  troops  and  their  families  eating  meat 
unfit  for  human  consumption.     When  the  plant  was  raided  last 
year,  federal  agents  seized  over  100,000  pounds  of  tainted  meats 
that  would  have  been  delivered — this  was  a  very  large  fraud. 
This  company  supplied  $2.7  million  of  meat  to  the  Defense 
Personnel  Support  Center  between  1990  and  1993. 
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SEAFOOD 

Top  Ten  Seafood  Contractors  that  contract  with  Department  of 
Defense  (Dollars  Awarded  by  the  Defense  Personnel  Support  center 
for  Troop  Issue  in  FY  1993). 


 Name   Dollars  Awarded 

Oak  Island  Fisheries,  Inc.  $2,700,000 

Gulf  King  Seafood  2,600,000 

Viking  Seafood,  Inc.  2,500,000 

Tampa  Bay  Fisheries,  Inc.  2,100,000 

Wanchese  Fish  Co.,  Inc.  1,900,000 

Kitchens  of  the  Oceans  1,900,000 

North  Coast  Seafoods  1,400,000 

Gulf  City  Fisheries,  Inc.  1,400,000 

Carlos  Seafood  1,300,000 

Simmons  Farm  Raised  Catfish,  Inc.  970,000 


Top  Ten  Commercial  Seafood  Contractors  in  CY  1992 

 Name   Annual  Sales 

Gorton  Group  $400,000,000 

Sara  Lee  Corporation  300,000,000 

Singleton  Seafood  Company  250,000,000 

California  Shellfish  Company  240,000,000 

Rich-SeaPak  Corporation  210,000,000 

Coldwater  Seafood  Corporation  200,000,000 

Beaver  Street  Fisheries,  Inc.  150,000,000 

Sea  Watch  International,  Inc.  140,000,000 

Delta  Pride  Catfish  Company  120,000,000 
King  &  Prince  Seafood  Corporation  100,000,000 

None  of  the  top  ten  sellers  of  fresh  seafood  in  the  U.S.  are 
among  the  top  ten  suppliers  to  the  Department  of  Defense. 

Let  me  explain  a  recent  problems  we  had  with  the  purchases  of 
seafood.     In  February  1994,  a  101-count  indictment  was  returned 
against  a  seafood  supplier  for  filing  false  claims,,  misbranding 
shrimp  products  and  adulterating  shrimp  products.     The  company 
overcharged  the  Department,  and  added  expressly  forbidden 
chemicals  to  shrimp  to  make  them  taste  and  look  better.  The 
company  also  misrepresented  the  country  of  origin  of  the  shrimp 
by  supplying  Chinese  white  shrimp,  treated  with  sodium  hydroxide 
to  burn  the  shrimp  pink,  and  stating  the  shrimp  were  from  the 
United  States.     If  convicted,  the  company  is  facing  $48.5  million 
in  fines  and  the  president  is  facing  5  years  imprisonment. 
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In  1989,  we  had  a  case  where  nine  individuals  and  small  companies 
were  convicted  for  price  fixing  and  misrepresenting  the  country 
of  origin  on  fish  sold  to  the  Defense  Personnel  Supply  Center. 
The  estimated  loss  to  the  Department  was  in  excess  of 
$20  million.     The  companies  paid  fines  totalling  $3.8  million  and 
periods  of  incarceration  ranged  up  to  12  months.    The  mandatory 
clauses  in  the  contracts  with  the  Department  required  the 
companies  to  supply  fish  caught  by  American  flag  vessels,  landed 
at  American  ports  and  processed  at  American  facilities. 
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WOOD  PRODUCTS 
(LUMBER  AND  PLYWOOD) 


The  Top  Ten  Wood  Products  Contractors  that  contract  with 
Department  of  Defense  (dollars  awarded  by  the  Defense 
Construction  Supply  Center  in  FY  1993) 

 Name   Dollars  Awarded 


Buckeye  Pacific  Corporation  $2,961,729 

Matheus  Lumber  Company,  Inc.  2,122,977 

Bennett  Lumber  Company  1,992,679 

Pelican  Lumber  and  Erport  1,938,322 

Wong  J  and  Associates  1,923,866 

Buie  Forest  Products  1,761,004 

Kennedy  Johnsen  Lumber  Company  1,569,354 

Cook  Lumber  Company,  Inc.  1,508,592 

Stal lworth  Lumber  Company  1,266,349 

Gemini  Forest  products,  Inc.  1,195,745 


Note:     Wood  products  are  not  generally  stocked  centrally  in  the 
DoD  wholesale  supply  system.     They  are  usually  centrally  procured 
by  the  Defense  Construction  Supply  Center  (DCSC)   for  direct 
vendor  delivery  to  the  requisitioners.     Purchases  by  DCSC  in 
FY  1993  were  $32.7  million.     Most  of  the  purchases  ($21.6  million 
of  the  $32.7  million)  were  for  less  than  $25,000  each. 


WOOD  PRODUCTS 
(LUMBER  AND  PLYWOOD) 

Top  Ten  Commercial  Wood  Products  Contractors 

 Name   1992  Annual  Sales 


International  Paper 
Georgia  Pacific 
Weyenhaeuser 
Champion 
Boise  Cascade 
Union  Camp 
Willamette 
Louisiana  Pacific 
Federal  Paper board 
Potlatch 


$13,600, 
11,847, 
9,218, 
4,926, 
3,715, 
3,064, 
2,372, 
2,184, 
1,460, 
1,326, 


000,000 
000,000 
700,000 
400,000 
600,000 
400,000 
400,000 
700,000 
800,000 
600,000 


None  of  the  top  ten  suppliers  of  wood  products  in  the  U.S.  are 
among  the  top  ten  suppliers  to  the  Department  of  Defense. 
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CANNED  MOTOR  OIL 

The  Top  Commercial  Suppliers  of  Canned  Motor  Oil  and  Lubricants 
in  CY  1992 


Estimated  Percent  of 
 Name    Sales    Market 

Pennzoil  $525,000,000  21 

Castro  325,000,000  13 

Quaker  State  300,000,000  12 

Mobil  250,000,000  10 

Texaco  250,000,000  10 

Valvoline  150,000,000  6 

WITCO  100,000,000  4 

The  rest  of  the  Industry  600,000,000  25 


It  was  not  possible  to  accumulate  the  top  ten  suppliers  of  motor 
oil  and  lubricants  to  the  Department.     The  Department  of  Defense 
does  not  centrally  stock  canned  motor  oil  and  lubricants.  Canned 
motor  oil  is  managed  on  a  direct  vendor  delivery  program.  Each 
installation  can  order  canned  motor  oil  and  lubricants  directly 
from  designated  vendors  in  their  region.    With  such  a  decentral- 
ized program,  it  is  difficult,  in  a  short  time  period,  to  deter- 
mine which  companies  are  major  suppliers  to  the  Department.  In 
the  recent  past,  we  had  a  case  with  Battenfield  Grease  and  Oil 
who  was  at  one  time  a  major  supplier  of  oils  used  in  Department 
of  Defense  vehicles  and  shipboard  engines.     After  engine  failures 
at  Fort  Bliss,  Texas,  the  Army  tested  the  oil  and  determined  it 
was  not  virgin  oil  as  specified  in  the  contract  but  that  the  oil 
contained  less  expensive  ingredients,  such  as  re-refined  oil. 
The  company  had  provided  altered  test  data  to  the  resident 
quality  assurance  representative.     The  Battenfield  oil  in  the 
Department  of  Defense  inventory  was  tested  and  found  to  be 
substandard.     The  company  paid  $7.5  million  in  fines  and  restitu- 
tion and  was  debarred  in  1993.     One  of  the  major  commercial 
suppliers  of  canned  motor  oil  would  probably  never  contemplate 
such  a  fraud  because  of  the  adverse  harm  a  fraud  can  cause  a 
product  name. 
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1430  Spring  Hill  Road 
Suite  330 

McLean.  VA  22102-3000 


innqdog 


(703)  506-1555 
FAX  (703)  506-4559 


INNOVATIVE  LOGISTICS  TECHNIQUES,  INC. 


March  24,  1994 


The  Honorable  John  Glenn 
Chairman 

Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  D  C.  20510-6250 

Dear  Mr.  Chairman: 

I  wish  to  thank  you  and  Senator  Nunn,  as  well  as  other  members  of  both  Committees, 
for  allowing  me  to  express  my  views  on  March  1 6th  regarding  much  needed  reform  to  the 
Federal  Government's  acquisition  process.  It  is  clear  to  me  that  S.1587  is  a  step  in  the 
right  direction.  My  firm,  Innovative  Logistics  Techniques,  Inc  (INNOLOG)  is  proud  of  our 
record  of  accomplishments  as  a  government  contractor.  I  was  also  delighted  to  be  in  the 
company  of  my  fellow  panelists,  Sam  F.  lacobellis  of  Rockwell  and  Philip  A.  Odeen  of 
BDM. 

There  was  one  question  asked  of  me  by  Senator  Nunn  which  I  feel  deserves  a  clearer 
response  than  I  was  able  to  provide  at  the  hearing.  He  asked  me  to  suggest  the  one 
small  business  program  that  would  be  at  the  top  of  my  list  for  retention  if  I  had  the  choice. 
In  my  opening  remarks  I  stated  that  acquisition  reform  should  not  cause  the 
dismantlement  of  the  very  successful  programs  and  initiatives  designed  to  level  the 
playing  field  for  small  and  small  disadvantaged  businesses.  This  is  of  utmost  importance 
to  small  disadvantaged  businesses,  however,  if  forced  to  single  out  just  one  program  for 
protection  it  would  be  the  Small  Business  Administration's  8(a)  program.  Not  only  should 
it  not  be  dismantled,  but  the  8(a)  program  should  be  strengthened  in  the  following  ways: 

(a)  Allow  the  various  government  agencies  to  contract  directly  with 
the  8(a)  firm  instead  of  requiring  that  all  of  such  contracts  be  with 
the  SBA  as  prime.  This  will  save  much  time,  money  and 
frustration. 

(b)  Remove  the  existing  dollar  threshold  for  8(a)  sole  source 
contracts.  The  thresholds  place  an  unwarranted  constraint  on  the 
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ability  of  an  agency  to  place  appropriate  work  with  the  qualified 
8(a)  firm.  Instead  of  dollar  thresholds  (currently  $3-$5  million),  all 
8(a)  set  aside  requirements  should  be  sole  source  to  the  selected 
and  qualified  8(a)  company. 


Please  insert  this  information  into  the  record  as  a  part  of  my  response  to  Senator  Nunn's 
question. 

Again,  thank  you  very  much  for  allowing  me  to  be  a  part  of  this  important  effort  to 
streamline  the  acquisition  process. 


President/*  CEO 


cc:     The  Honorable  Sam  Nunn 
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April  5,  1994 


The  Honorable  John  Glenn,  Chairman 
Committee  on  Governmental  Affairs 
United  States  Senate 

Room  340,  Dirks en  Senate  Office  Building 
Washington,  D.C.  20510-0250 

The  Honorable  Sam  Nunn,  Chairman 
Committee  on  Armed  Services 
United  States  Senate 

Room  228,  Russell  Senate  Office  Building 
Washington,  D.C.  20510-6050 

Dear  Chairman  Glenn  and  Chairman  Nunn: 

On  behalf  of  the  more  than  fifty-thousand  Americans  whose  jobs 
depend  directly  or  indirectly  on  U.S. -flag  carriage  of  U.S.  Government 
impelled  cargoes,  we  are  writing  to  urge  that  all  proposed  waivers  of 
cargo  preference  laws  contained  in  S.  1587  and  the  Department  of 
Defense  pilot  program  procurement  reform  proposal  be  dropped  during 
markup  of  S.  1587. 

We  wish  to  associate  ourselves  with  the  March  21,  1994  statement 
on  this  subject  sent  to  you  by  five  U.S. -flag  maritime  trade 
associations  and  nine  U.S. -flag  ship-operating  companies.  This 
statement  addresses  in  detail  our  serious  concerns  with  these  waivers. 

These  proposed  waivers  would  devastate  the  U.S. -flag  fleet, 
forcing  most  vessels  in  the  U.S. /foreign  trades  to  re-flag  or  go  out  of 
business.  Tens  of  thousands  of  our  members  would  lose  their  jobs,  and 
our  nation's  sealift  capability  would  lose  a  vital  manpower 
mobilization  pool  that  is  trained,  experienced,  and  whose  patriotism 
has  been  proven  in  every  conflict  since  our  nation  began.  Procurement 
reform  is  important,  but  it  should  not  be  a  vehicle  to  export  thousands 
of  American  jobs  and  a  commercial  shipping  industry  that  also  serves 
our  country's  defense. 

We  urgently  urge  your  consideration  of  this  important  matter. 

Sincerely, 

Timothy  Brown,  President,  Masters,  Mates  &  Pilots 
Michael  McKay,  President,  American  Maritime  Officers 
Louis  Parise,  President,  District  4-NMU/MEBA 
Michael  Sacco,  President,  Seafarers  International  Union 
Gordon  Ward,  President,  District  1-MEBA 

A  STRONG  UNITED  STATES  MERCHANT  MARINE  IS  VITAL  TO  OUR  NATIONAL  DEFENSE  AND  ECONOMY. 
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March  23,  1994 


The  Honorable  John  Glenn,  Chairman 
Committee  on  Governmental  Affairs 
United  States  Senate 

Room  340,  Dirksen  Senate  Office  Building 
Washington,  D.C.  20510-0250 

The  Honorable  Sam  Nunn,  Chairman 
Committee  on  Armed  Services 
United  States  Senate 

Room  228,  Russell  Senate  Office  Building 
Washington,  D.C.  20510-6050 

Dear  Chairman  Glenn  and  Chairman  Nunn: 

On  behalf  of  the  U.S. -flag  maritime  industry,  U.S. -flag  ship 
operating  companies,  maritime  labor,  and  the  fifty-thousand 
Americans  whose  jobs  depend  directly  or  indirectly  on  U.S. -flag 
carriage  of  U.S.  Government-impelled  cargoes,  we  are  writing  to 
urge  that  all  proposed  waivers  of  cargo  preference  laws  contained 
in  S.  1587  and  the  Department  of  Defense  pilot  program  proposal  be 
dropped. 

These  waivers  would  substantially  undermine  the  expressed 
goals  of  our  nation's  statutory  maritime  policy.  Moreover,  they 
are  not  necessary  to  ensure  the  efficient  acquisition  of  water 
transportation  for  these  cargoes  (See  Attachment  A  for  a  detailed 
discussion  of  the  application  of  commercial  practices  and  the  water 
transportation  of  government- impel led  cargoes) . 

If  these  waivers  were  to  become  law,  they  would  devastate  the 
U.S. -flag  fleet  that  operates  in  the  U.S. /foreign  trades.  Many  of 
the  vessels  in  this  fleet  would  be  either  forced  to  reflag  or  go 
out  of  business.  With  them  would  disappear  thousands  of  U.S. 
maritime  jobs  that  are  not  only  important  in  themselves,  but  are 
vital  to  maintain  a  manpower  pool  sufficient  to  crew  Ready  Reserve 
Force  vessels  in  a  national  emergency.  Our  nation  would  lose  a 
significant  fleet  of  U.S. -flag  commercial  vessels  available  for 
sustainment  and  surge  sealift  —  without  which  our  nation  would  not 
be  certain  of  its  ability  to  support  our  forces  deployed  in  the 
field.  And  a  major  component  of  our  maritime  defense  industrial 
base  would  be  crippled. 


A  STRONG  UNITED  STATES  MERCHANT  MARINE  IS  VITAL  TO  OUR  NATIONAL  DEFENSE  AND  ECONOMY. 
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The  effect  of  these  U.S. -flag  cargo  preference  waivers  also 
would  be  to  undercut  the  President's  maritime  reform  program 
introduced  in  the  House  of  Representatives  (H.R.  4003)  and  the 
Senate  (S.  1945)  this  month.  No  U.S. -flag  fleet  of  any  size  can 
survive  in  the  international  trades  without  the  critical  base  of 
cargo  that  U.S. -flag  preference  provides. 

We  strongly  support  the  objectives  of  S.  1587,  to  streamline 
the  acquisition  processes  of  the  Federal  government.  Especially  in 
these  times  of  fiscal  austerity,  it  is  absolutely  essential  that 
these  processes  be  as  efficient  as  possible.  On  the  other  hand,  in 
the  name  of  procurement  reform,  Congress  must  not  throw  the  "baby 
out  with  the  bath  water. "  To  distill  our  point  to  its  essence, 
reform  of  procurement  does  not  necessitate  the  effective  repeal  of 
cargo  preference. 

Major  improvements  in  procurement  reform  and  the  use  of  normal 
commercial  practices  can  be  accomplished  —  while  still  adhering  to 
cargo  preference  law  (see  Attachment  A).  The  commercial  U.S. -flag 
system  exists;  it  is  efficient,  indeed  "world  class";  and  it  is 
ready,  willing  and  able  to  provide  full  use  of  innovative,  cost- 
saving  commercial  practices  that  can  save  the  U.S.  Government  money 
—  without  waiving  cargo  preference  and  destroying  the  fleet  and 
its  jobs  in  the  process. 

Where  S.  1587  would  substantially  change  major  procurement 
statutes,  streamlining  the  acquisition  process  should  not  be  the 
sole  standard  for  deciding  whether  such  a  change  serves  the 
national  interest.  Indeed,  when  Senator  Glenn  introduced  S.  1587, 
he  stated  that  the  bill  "attempts  to  strike  a  balance  between  the 
value  to  our  nation  of  certain  laws  and  the  need  for  efficiency  in 
acquisition."  It  is  in  this  spirit  that  we  offer  our  views  on  the 
legislation. 

S.  1587  seeks  to  implement  a  host  of  reforms  across  the 
spectrum  of  Federal  procurement.  Many  of  its  provisions  would 
repeal  outdated  or  superseded  laws,  rewrite  others  to  eliminate 
redundancies  and  inconsistencies,  improve  clarity,  etc.  Such 
provisions  appear  to  be  noncontroversial,  and  we  do  not  address 
them  here.  Other  provisions  would,  however,  substantively  change 
major  procurement  statutes  and  processes. 

We  want  to  focus  on  those  provisions  in  S.  1587  and  in  DoD 
pilot  program  proposals  which  substantively  change  two  major 
maritime  statutes: 

•  the  Act  of  1904,  as  amended,  which  provides  that  only 
vessels  of  the  United  States  may  be  used  in  the 
transportation  by  sea  of  supplies  bought  for  the  armed 
forces.  This  requirement  may  be  waived  if  the  freight 
charges  are  excessive  or  otherwise  unreasonable;   and  the 


656 


-  3  - 

freight  charges  may  not,  by  law,  be  higher  than  those  for 
similar  commercial  cargo;  and, 

•  the  Cargo  Preference  Act  of  1954,  as  amended,  which 
requires  at  least  half,  and  in  some  areas  75%,  of 
government-generated  cargoes  be  transported  on  U.S. -flag 
vessels,  provided  such  vessels  are  available  at  fair  and 
reasonable  rates. 

S.  1587  would  make  substantive  changes  to  these  laws  by  making 
them  inapplicable  to  certain  categories  of  cargo.  This  would 
deprive  U.S. -flag  vessels  of  cargo  to  which  they  are  now  entitled 
and  devastate  the  U.S. -flag  merchant  marine.  This  would,  in  turn, 
further  jeopardize  the  ability  of  our  merchant  marine  to  carry  a 
substantial  portion  of  our  international  waterborne  trade  and  serve 
as  a  fourth  arm  of  defense  —  the  statutory  maritime  policy  of  the 
United  States. 

Specifically,  our  objections  relate  to  the  Sections  4036, 
4056,  and  8005  of  the  bill.  Section  4036  would  exempt  procurements 
below  the  simplified  acquisitions  threshold  from  the  Military  Cargo 
Preference  Act  of  1904.  Section  4056  would  exempt  procurement 
below  the  simplified  acquisition  threshold  from  the  requirements  of 
the  Cargo  Preference  Act  of  1954.  And,  Section  8005  would  exempt 
the  procurement  of  items  of  a  commercial  nature  from  both  the  1904 
and  1954  Acts. 

We  find  these  provisions  detrimental  for  several  reasons: 

•  they  distort  national  priorities  by  putting  national 
defense  and  economic  welfare  at  risk  to  achieve  a 
streamlined  acquisition  process; 

•  they  needlessly  contract  the  scope  of  the  1904  and  1954 
Acts  under  the  rubric  of  procurement  efficiency.  We  note 
that  both  Acts  already  expressly  provide  for  efficient 
acquisition  of  water  transportation  services  and  for 
waivers  if  freight  charges  are  expensive  or  unreasonable; 
and, 

•  they  are  at  odds  with  maritime  reform  legislation  which 
was  passed  by  the  House  and  is  currently  pending  in  the 
Senate,  and  as  well  as  with  the  President's  recently- 
announced  national  maritime  policy,  noted  above. 

First.  these  proposed  cargo  preference  waiver?  distort 

national  priorities.  Section  1  of  the  Merchant  Marine  Act  of 
1936,  as  amended,  declares  that  it  is  the  national  maritime  policy 
of  the  United  States  to  have  a  merchant  fleet  capable  of  carrying 
a  substantial  portion  of  our  international  waterborne  commerce,  and 
acting  as  our  fourth  arm  of  defense  in  times  of  national  emergency. 
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Because  U.S.  vessel  operating  costs  are  higher,1  and 
because  most  foreign  nations  subsidize  their  merchant  fleets, 
Congress  has  recognized  and  continues  to  recognize  that  the  U.S. 
merchant  marine  can  not  compete  with  foreign-flag  fleets  and 
survive  without  government  support.  Congress  has  recognized  that 
if  increased  freight  costs  result  from  cargo  reservation,  they  are 
a  legitimate  and  reasonable  price  to  pay  for  the  maintenance  of  a 
U.S. -flag  merchant  marine  that  supports  the  military  when  needed 
and  prevents  the  flow  of  jobs  and  U.S.  currency  to  foreign-flag 
carriers.  The  legislative  history  of  the  1904  Act  explains  the 
underlying  need  for  the  Act  succinctly: 

This  policy  [the  Military  Cargo  Preference  Law  of  1904] 
is  a  wise  one  and  should  be  adopted  by  the  United  States 
for  many  reasons,  even  though  the  cost  of  each 
transportation  would  be  increased  somewhat  thereby."  (S. 
Rep.  No.  182,  58th  Cong.  2nd  Sess,  2  (1904)).  (Emphasis 
added) . 

And,  Senator  John  Marshall  Butler,  chief  sponsor  of  the  1954 
Act  summarized  this  case  for  that  law  as  follows: 

American  shipping  does  not  want  handouts  from  the 
Government.  It  wants  to  earn  its  way,  in  the  manner  that 
justifies  the  existence  of  shipping  anywhere:  namely  by 
carrying  cargoes.  And  certainly  it  is  not  too  much  to 
ask  that  cargo. .  .which  we  give  away,  [or]  finance  in  one 
way  or  another,  be  equally  divided  between  our  own 
shipping  and  that  of  other  nations.  (101  Cong.  Rec.  1081 
(1955)). 

Therefore,  because  the  law  expressly  provides  for  support  of 
the  U.S.  merchant  marine  and  cargo  preference  is  a  reasonable  and 
necessary  means  of  support,  it  should  be  continued  —  unless  it  is 
decided  that  this  nation  intends  to  make  a  conscious  decision  that 
it  wants  no  merchant  marine  at  all,  an  issue  that  is  far  broader  in 
scope  than  procurement  reform. 


1  The.  American- flag  ship  operating  industry  is  the  most  heavily  regulated 
in  the  world;  it  operates  under  a  unique  regime  of  health,  safety,  environmental 
and  other  laws  and  regulations.  Moreover,  American-flag  vessels  have  ail- 
American  crews  who  are  paid  developed-country  wages.  U.S. -flag  operators  must 
bear  health  and  welfare  costs,  in  our  privatised  system,  that  are  generally  paid 
for  in  other  nations  by  their  governments  or,  in  the  case  of  flags-of- 
convenience,  not  paid  for  at  all.  Furthermore,  the  total  of  all  federal  and 
state  income  taxes  alone  nearly  doubles  the  cost  of  American  citizen  crews  to 
American-flag  operators.  These  taxes,  of  course,  mean  that  the  U.S.  Government 
receives  revenue  as  well  as  maritime  capability  from  its  investment  in  the 
merchant  marine. 
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Second,  legislation  such  as  S.  1587  is  not  necessary  to 
streamline  the  acquisition  process  with  respect  to  the  1904  and 
1954  Acts.  Even  when  U.S. -flag  rates  are  somewhat  higher,  Congress 
has  decided  a  strong  U.S.  merchant  marine  is  necessary  and  worth 
the  price.  At  the  same  time,  Congress  has  not  given  the  U.S. 
merchant  marine  a  blank  check  with  respect  to  the  rates  it  charges 
for  cargo  carried  under  the  preference  laws.  The  1904  Act 
expressly  provides  for  a  waiver  if  the  freight  charges  are 
excessive  or  unreasonable.  And  freight  charges  for  military  cargo 
may  not,  by  law,  be  higher  than  those  for  similar    private  cargo. 

The  1954  Act  not  only  requires  vessel  availability  before 
cargo  reservation  applies,  but  the  rates  must  be  fair  and 
reasonable  for  U.S.  commercial  vessels  as  well.  Thus,  both  of 
these  cargo  reservation  statutes  have  built-in  governors,  as  it 
were,  to  ensure  that  rates  will  not  race  out  of  control.  When  and 
if  there  is  such  a  threat,  there  is  ample  statutory  authority  and 
administrative  precedent  to  deal  with  it.  Furthermore,  as 
explained  in  Attachment  A,  the  Department  of  Defense  currently  may, 
if  it  chooses,  avail  itself  of  standard  commercial  shipping 
practices  to  ensure  even  greater  efficiencies. 

Third,  these  proposed  waivers  are  at  odds  with  maritime  reform 
legislation  which  passed  the  House  in  November  1993  (H.R.  2151)  by 
an  overwhelming  margin  and  which  is  currently  pending  in  the 
Senate ,  And  thev  are  at  odds  with  the  President's  recently- 
announced  national  maritime  policy  (H.R.  40031. 

With  due  regard  for  S.  1587,  its  purpose  and  therefore  its 
perspective  is  focused  on  reform  of  the  Federal  acquisition 
process.  While  H.R.  2151  and  the  Administration's  companion 
proposal  also  addresses  this  issue  —  providing  a  more  efficient, 
competitive,  defense-ready  fleet,  they  do  so  in  the  broader  context 
of  our  national  security  and  international  competitiveness  in  the 
maritime  world.  We  believe  that  what  finally  emerges  should 
represent  an  appropriate  balance  of  both  concerns. 

For  example,  Section  15  of  H.R.  2151  deals  extensively  with 
administrative  reform  of  cargo  preference,  and  in  doing  so  attempts 
to  inject  more  commercial  and  therefore  competitive  considerations 
into  the  process.  These  themes  —  commercial  practices  and 
competition  —  also  recur  throughout  S.  1587,  we  note.  Similarly, 
Section  15  of  H.R.  2151  attempts  to  flesh  out  these  themes  by, 
among  other  things: 

•  expressly  recognizing  that  centralized  administration 
of  the  cargo  preference  program  in  a  commercially-based 
manner  will  reduce  its  costs; 

•  providing  for  a  fairer  basis  for  comparing  U.S.  and 
foreign-flag  rates  for  transporting  cargoes;  and, 
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•  requiring  the  use  of  standard  commercial  terms  and 
practices  in  government  contracts  to  decrease  the  cost  of 
water  transportation  of  government  cargoes. 

We  support  fully  these  and  other  measures  to  make  U.S. -flag 
cargo  preference  as  efficient  as  possible. 

We  also  stress  that  cargo  preference  waivers  in  procurement 
reform  contradict  the  President's  new  maritime  promotional  policy 
which  is  committed  to  a  stronger,  revitalized  fleet  and  to  cargo 
preference.  Within  the  last  two  weeks  Secretary  of  Transportation 
Pefla,  Maritime  Administrator  Admiral  Herberger,  and  Transcom 
Commander-in-Chief  General  Fogleman  —  all  speaking  explicitly  and 
directly  on  behalf  of  the  Administration  —  have  endorsed  the 
maintenance  of  existing  U.S. -flag  cargo  preference  laws.  In  this 
regard,  we  have  attached  Secretary  Pefta's  March  15th  letter  to 
Chairman  Sasser  (Attachment  B) . 


To  conclude,  central  to  our  view  is  that  in  each  case  the 
national  interest  in  streamlining  the  federal  acquisition  process 
must  be  weighed  against  other  national  interest  considerations  -- 
and  that  a  proper  balance  be  struck.  Where  cargo  reservation  is  at 
issue,  we  believe  that  the  dual  national  interest  objectives  of 
streamlining  the  acquisition  process  and  promoting  a  strong  U.S. 
merchant  marine  can  be  balanced  without  sacrificing  either. 

Thus,  while  we  strongly  urge  that  all  cargo  preference  waivers 
be  dropped  from  procurement  reform  legislation,  we  look  forward  to 
working  with  you  to  achieve  the  important  objective  of  a  more 
efficient,  productive  procurement  system.  We  deeply  appreciate 
that  you  have  long  been  strong  supporters  of  the  American  maritime 
industry  and  sealift  as  key  components  of  our  nation's  security. 
Your  assistance  on  this  matter  is  critical  to  the  future  of  our 
industry.  We  thank  you  for  your  consideration  of  the  views  we  have 
presented  in  this  letter,  and  we  would  ask  as  well  your  permission 
that  our  submission  be  included  in  the  Committees'  hearing  record 
on  S.  1587. 


American  Maritime  Congress 
American  Maritime 

Officers  Service 
American  President  Companies 
Central  Gulf  Lines 
Crowley  Maritime  Corporation 
Farrell  Lines,  Inc. 
Kirby  Corporation 
Labor  Management  Maritime 

Committee 


yours , 

Liberty  Maritime  Corporation 
Lykes  Bros.  Steamship  Company 
Maritime  Institute  for  Research 

and  Industrial  Development 
Sea-Land  Services,  Inc. 
Transportation  Institute 
Waterman  Steamship  Corporation 


77-026  0-94-22 
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Attachment  At    Military  Cargo  Preference/Commercial  Practices 


Cargo  preference  laws  do  not  inhibit  the  U.S.  Government  from 
the  use  of  standard  commercial  shipping  practices  in  the 
acquisition  and  procurement  of  ocean,  intermodal,  and  related 
transportation  services.  To  the  extent  that  there  is  inefficiency 
in  the  acquisition  process,  it  is  largely  due  to  existing 
government  policies,  procedures,  systems,  and  practices  that  stifle 
the  use  of  commercial  practices.  It  is  not  due  to  cargo  preference 
itself. 

In  fact,  standard  commercial  shipping  practices  are  available 
to  the  Defense  Department  and  its  vendors  simply  by  using  normal 
commercial  booking,  ordering,  documentation,  and  commercial  tariffs 
that  the  entire  commercial  shipping  public  use.  If,  for  example, 
DoD  wishes  to  negotiate  for  different  terms,  it  —  like  any  large 
commercial  shipper  —  can  within  the  framework  of  existing  law, 
negotiate  particular  time-volume  rates  or  service  contracts. 

Instead,  the  DoD  has,  over  the  years,  developed  its  own 
procedures  and  practices  which  supplant  the  accepted  commercial 
practices.  Examples  of  this  are  the  "Military  Standard 
Transportation  and  Movement  Procedures"  (MILSTAMP) ,  and  the 
"Military  Requisitioning  and  Issuing  Procedure"  (MILSTRP) . 

It  is  important  to  note  that  there  is  nothing  in  the  cargo 
preference  laws  that  would  prevent  any  agency  of  DoD,  as  a  shipper, 
from  using  standard  commercial  practices  to  negotiate  rates  with 
carriers,  booking  space  for  their  cargo,  or  using  commercial 
documentation  such  as  bills  of  lading.  The  Department  of  Defense 
can  call  U.S. -flag  carriers  with  an  order  just  as  all  other 
customers  call.  Commercial,  simplified  acquisition  is  available  to 
the  Department  of  Defense  as  well  as  to  all  customers  of  U.S. -flag 
carriers.  Cargo  preference  requirements  present  no  obstacles  to 
establishing:  innovative  contracting  practices  or  policies; 
development  and  maintenance  of  long-term  relationships;  performance 
or  commercial  standards;  fair  and  reasonable  prices  without  cost 
data;  or  other  best  commercial  practices.  U.S. -flag  carriers  offer 
all  of  these  to  their  commercial  shippers,  and  are  willing  and  able 
to  do  the  same  for  any  government  shipper,  without  any  changes  in 
cargo  preference  laws  being  necessary. 

Additionally,  U.S. -flag  carriers  provide  superior  service  to 
the  shipping  public,  including  DoD  and  its  vendors.  U.S. -flag 
liner  carriers,  for  example,  represent  the  state-of-the-art  in 
intermodal  technology  development  and  implementation.  Examples  of 
this  are:  advanced  terminal  facilities,  specialized  computer 
tracking  systems,  customer-based  E.D.I. ,  "double  stack"  trains 
which  have  revolutionized  the  movement  of  cargo  in  intermodal 
containers,  variable  temperature  and  atmosphere  refrigerated 
containers,  as  well  as  the  invention  of  container ization,  origin- 
ally.     U.S. -flag   liner  companies  have  successfully  focused  on 
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making  the  transportation  logistics  process  more  efficient,  less 
costly  and  thereby  more  effective  for  their  customers. 

In  the  commercial  marketplace,  the  U.S. -flag  liner  carriers 
have  significant  market  shares  in  the  major  trades.  Despite  the 
intense,  non-U. S. -flag  competition,  U.S. -flag  carriers  are 
routinely  and  readily  chosen  by  commercial  shippers,  including  very 
large  shippers  with  complex,  sophisticated  logistics  needs. 
Because  liner  shipping  rates  are  so  competitive,  the  effect  of 
waiving  the  cargo  preference  laws  would  not  be  to  save  DoD 
significant  sums,  but  to  transfer  revenues  from  U.S. -flag  companies 
to  foreign  carriers  —  a  result  which  is  exactly  contrary  to  the 
intent  and  purpose  of  both  existing  U.S.  policy  and  the  ongoing 
efforts  of  the  Clinton  Administration  and  Congress  to  promote  a 
healthy,  U.S. -flag  merchant  marine. 

U.S. -flag  carriers,  through  their  network  of  vessel  and  feeder 
services,  offer  the  most  complete  coverage  of  import  and  export 
origins  and  destinations  of  any  flag  carriers  serving  United  States 
ports.  For  example,  according  to  the  United  States  Bureau  of 
Census,  U.S. -flag  liner  carriers  had  1167  sailings  from  U.S.  ports 
to  foreign  destinations  in  1992.  Since  typically  a  vessel  calls  at 
three  to  five  U.S.  ports  before  sailing  foreign,  the  number  of 
actual  U.S.  ports  calls  was  therefore  between  4000  and  5000.  Thus; 
neither  DoD  nor  its  vendors  suffer  from  lack  of  sailings  or  service 
from  the  U.S. -flag  liner  carriers.  Their  service  is  advertised 
every  business  day  in  trade  publications.  In  fact,  U.S. -flag 
carriers  provide  regular  service  from  all  coasts  to  virtually  all 
points  in  the  world.  This  all  would  be  lost  if  the  U.S.  Merchant 
Marine  no  longer  exists. 

If,  however,  the  Department  of  Defense,  or  any  other  shipper 
agency  needs  to  move  cargo  at  a  time  and  to  a  place  truly  lacking 
U.S. -flag  service,  existing  law  allows  for  a  waiver  of  preference. 
No  further  legislation  is  needed. 

It  is  also  important  to  set  the  record  straight  on  certain 
justifications  proposed  by  proponents  of  these  waivers  under  the 
DoD  pilot  program  proposal  and  S.  1587. 

One  example  used  to  justify  the  waiver  of  the  cargo  preference 
laws  under  the  DoD  pilot  program  legislation  is  as  follows: 

"During  Operations  Desert  Storm/Shield,  a  tray  pack 
manufacturer  (operational  rations)  was  authorized  to 
purchase  equipment  necessary  to  support  surge 
requirements  from  a  foreign  firm.  The  equipment  was 
shipped  in  violation  of  the  Cargo  Preference  Act. 
Problems  with  U.S.  Customs  ensued  causing  delays  in 
installing  needed  equipment  during  a  crisis." 
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Yet,  investigation  by  the  U.S.  Maritime  Administration 
concluded  that  the  delay  was  actually  caused  by  the  shipper's 
documentation  failures.  The  delay  and  the  problem  with  U.S. 
Customs  had  nothing  to  do  with  cargo  preference  law.  DoD  has  not, 
in  this  instance  or  in  the  other  proposed  pilot  program  waivers, 
provided  a  sufficient  factual  record  justifying  waivers  of  cargo 
preference  law. 

A  second  "justification"  for  the  waivers  contained  in  S.  1587 
is  that  existing  cargo  preference  shipping  requirements  will 
disrupt  "normal"  commercial  practices. 

In  fact,  cargo  preference  only  applies  to  transactions 
involving  the  United  States  Government  as  seller  or 
purchaser,  or  in  other  instances  when  the  commodities  are  owned  by 
the  United  States  and  given  away  or  transferred  to  a  foreign 
country.     It  does  not  apply  to    purely    commercial  transactions. 

It  does  not  require  a  commercial  entity  to  use  United  States- 
flag  vessels  when  it  purchases  or  sells  or  engages  in  any 
transaction  not  involving  the  United  States  Government  or 
government  funds. 

On  the  other  hand,  if  a  commercial  entity  is  making  a  purchase 
under  a  contract  with  the  government  and  it  is  clear  that  but  for 
the  involvement  of  the  government  the  transaction  would  not  take 
place,  then  cargo  preference  applies.  In  this  instance,  complying 
with  Federally-mandated  U.S. -flag  shipping  requirements  applies  to 
this  transaction  and  only  to  this  transaction  —  not  to  any  non- 
governmental activity  by  the  commercial  entity.  In  this  case,  when 
the  government  is  involved,  the  very  nature  of  the  transaction 
itself  changes;  the  involvement  of  the  government  itself  effec- 
tively transforms  a  purely  commercial  transaction  into  a 
government -generated  transaction  subject  to  cargo  preference. 
Accordingly,  no  genuinely  commercial  transaction  of  any  entity  is 
affected  and  all  reasonable  rules  and  regulations  associated  with 
doing  business  with  the  United  States  Government,  including  cargo 
preference,  are  applicable. 

Furthermore,  it  should  be  noted  that  97%  of  U.S.  export/ import 
cargoes  travel  on  foreign-flag  ships.  To  maintain  that  insisting 
on  U.S. -flag  carriage  for  U.S.  Government -generated  cargoes,  and 
only  these  cargoes,  distorts  the  commercial  marketplace  or  substan- 
tially disrupts  established  supplier  patterns  simply  strains 
credulity.  Additionally,  most  liner  shipping  cargoes  move  at 
conference  rates  that  would  exist  regardless  of  the  U.S. -flag 
presence.  Thus,  even  if  a  DoD  contractor  has  established 
commercial  ties  with  a  foreign-flag  line  for  particular  purchases, 
the  rate  impact  of  requiring  U.S. -flag  carriage  would  not 
necessarily  be  higher  and  —  as  outlined  above  —  U.S. -flag 
companies  provide  extensive  service  to  locations  around  the  globe. 
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To  be  certain,  companies  providing  goods  to  the  U.S. 
Government  would  prefer  to  be  free  of  any  regulation  —  be  it 
environmental,  labor,  financial,  minimum  wage,  legal  —  that 
augments  the  cost  of  doing  business.  That,  however,  would  turn 
American  public  policy  upon  its  head.  Cargo  preference  may  impose 
some  extra  cost  to  some  companies  in  some  instances.  We  maintain 
that  the  practical  cost  to  the  U.S.  Government  as  the  purchaser  of 
the  product  is  relatively  small  —  and  far  outweighed  by  the 
broader  national  objective  of  maintaining  a  strong  merchant  marine 
and  reliable,  ready  sealift. 
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THE  SECRETARY  OF  TRANSPORTATION 

WASHING  TON,  OX.  20*90 
March  15,  1994 


ATTACHMENT  B 


The  Honorable  Jim  Sasser 
Chairman,  Committee  on  the  Budget 
United  States  Senate 
Washington,  DC  20510 

Dear  Mr.  Chairman: 

It  ia  my  understanding  that  an  amendment  may  be  offered  to  the 
PY  1995  Budget  Resolution  which  would  affect  the  implementation 
and  scope  of  existing  cargo  preference  laws. 

As  ye  have  indicated  to  the  Congress  in  the  past,  we  acknowledge 
the  need  to  institute  practices  that  will  bring  about  greater 
efficiencies  in  implementing  existing  cargo  preference  laws.  In 
furtherance  of  this  goal,  the  Administration  recently  sent  to 
Congress  the  Maritime  Security  and  Trade  Act  of  1994  which  will 
encourage  newer  built  vessels  to  participate  in  cargo  preference 
programs  and  reduce  regulatory  restrictions  on  eligible  vessels. 
Moreover,  the  U.S.  Department  of  Agriculture,  the  Agency  for 
International  Development,  and  the  Department  of  Transportation 
are  working  together  to  develop  improvements  to  implement  the 
cargo  preference  laws.    Accordingly,  this  Administration  opposes 
such  amendment  at  this  time. 

The  Office  of  Management  and  Budget  advises  that,  from  the 
standpoint  of  the  Administration's  program,  there  is  no  objection 
to  the  submission  to  Congress  of  the  Department's  views  on  this 
issue. 

Sincerely, 


Federico  Pena 
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March  21,  1994 


The  Honorable  John  Glenn 

Chairman,  Government  Affairs  Committee 

United  States  Senate 

503  Hart  Senate  Office  Building 

Washington,  DC  20510 


Dear  Senator  Glenn: 

Please  accept  my  thanks  for  allowing  me  to  testify  on  March  16  before 
the  joint  Government  Affairs  and  Armed  Services  Committees.  While  I 
realize  that  the  need  to  streamline  our  procurement  system  makes  any 
move  toward  "commercialization"  and  simplification  very  attractive,  I 
sincerely  hope  that  you  consider  the  points  that  I  made  in  my  testimony, 
wherein  I  cautioned  about  the  effects  of  some  of  these  changes  on  small 
business. 

During  my  testimony  I  alluded  to  several  recent  articles  that  discussed 
an  increasing  reliance  by  the  original  equipment  manufacturers  (OEM's)  on 
foreign  suppliers.  I  requested  that  these  articles  be  added  to  the  record. 
Since  you  graciously  agreed  to  do  this,  I  am  enclosing  these  articles. 

Senator  Glenn,  I  sincerely  hope  that  you  and  your  colleagues  remember 
the  interests  of  small  business  when  you  begin  creating  new  guidelines  for 
our  procurement  system.  More  important,  I  hope  that  you  consider  the 
interests  of  our  fellow  taxpayers  since  some  of  these  proposed  changes 
have  the  effect  of  creating  sole  source  conditions.  Thank  you  again  for  your 
continued  interest  in  these  matters  that  concern  us  all  very  much. 


Nick  Reynolds 
President 


101  S.  Peyton  St.  •  Suite  201  •  Alexandria,  VA  22314 
(703)  683-6992  •  FAX  (703)  684-0242 
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INDEPENDENT  DEFENSE  CONTRACTORS  ASSOCIATION 
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a-  CORRECTIONS 


CRITICS  CHARGE  BIG  DEFENSE 
CONTRACTORS  ARE  EXPORTING  U.S.  JOBS 

EXECUTIVE  SUMMARY 

When  the  Bush  Administration  announced  last  September  that  the  U.S.  *cu!d  jel!  150  F-!fi 
fighters  to  Taiwan,  the  S5.S  billion  dea!  provided  one  c:  the  f<rw  pteces  of  gccd  news  to  a  badly  depressed 
de/ertse  Industry.  However,  a  1975  agreement  between  the  United  States  and  a  European'ccniortium 
provides  that  !:%  of  the  manufacturing  work  fcr  this  ar.d  previous  America.-.  F-15  experts  must  be 
contracted  cut  to  European  ieiir.a  contractors,  according  to  a  Lockheed  or'r'icia!. 

In  addition,  a  U.S.  Air  Force  spokeswoman  told  SAM  TRADE  that  the  United  States  is  still 
paying  the  Europeans  $55,010  per  F-!6  fcr  research  and  development  charges,  stemming  from  the  same 
1575  agreement.  The  LocVheec  o:'5cia!  says  the  consortium  helped  provide  development  funding  for  the 
r-'.o  and  in  exchange,  the  L'nired  Siates  agre-d  to  pav  Holland,  Norway.  Denmark  and  Belgium  the  KitD 
payments  for  ever/  F-I4  sold  outside  Lie  United  States  and  the  four  European  countries.  As  it  now 
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stands.  Lockheed  says  that  the  United  Starrs  will  ow?  the  Europeans  512.7  million  for  s»:Un-  :JC 
American  ?•!  6s  to  Taiwan.  *  9 

These  provisions  are  two  examples  c:  economic  inducements.  techn.icjtiv  icowr.  as  "offsets", 
which  the  Pentagon  a.-.d  prime  U.S.  contractors  say  is  an  unfortunate,  but  necessary  cos:  in  the  battle  to 
convu-.cs  foreign  30ve.-r.me.n4  to  buy  US.  warp  lanes  and  other  weapon  systems'  Thev  argue  that  the 
Un;ted  States  benefits  from  the  joes  and  exports  created  by  these  sales.  However,  a  small  but  growing 
number  0/  small  defense  co.-.tractors  and  congressional  critics  charge  that  these  deats  are  causing  a 
dangerous  'ess  of  L'-S.  defence  and  manufacturing  Jobs  at  a  time  when  American  defense  workers  are 
already  facu-g  massive  lay<tfs.  They  say  what  Is  Ming  sold  is  not  a  fishier  or  a  wear-on  svstem.  but  its 
design  and  a  declining  percentage  of  US.  made  pans. 

Several  recent  incidents  suggest  that  the  trend  may  be  getting  worse,  net  better: 

•  A  preliminary  report  by  the  General  Accounting  Office  has  found  tha:  US.  defense  companies 
seeking  to  sell  weapons  systems  abroad  are  providing  heip  to  foreigners  who  want  to  sell 
commercial  products  in  the  United  States.  Senator  Russell  Feingold  (D-Wis),  who  initiated  the  CAO 
investigation,  charges,  that  as  part  of  its  effort  to  win  a  S13  billion  fighter  sale  to  Finland,  the 
Northrop  Corporation  agreed  to  economic  give-backs  or  "offsets",  which  in  one  case  amounted  to 
offering  S1.2  million  to  an  American  company  if  it  bought  a  paper-making  machine  from  a  Finnish 
manufacturer  instead  of  'rem  a  Wisconsin-based  manufacturer.  Northrop  admits  miking  the  51.2 
.•riliion  iffer.  but  says  its  acocr.  was  "proper  and  legal." 

•  In  March,  the  Department  of  Defense  (COD)  announced  '-ha:  it  wouid  stop  charging  so -Tilled  non- 
recurring recoupment  costs,  research  and  development  charges,  on  military  sales  negotiated  between 
U.S.  companies  and  foreign  purchasers.  Major  defense  contractors  hailed  the  move  as  making  sales 
abroad  mere  price  competitive.  Critics  charge  that  the  move  will  accelerate  demands  by  foreign 
governments  to  buy  aircraft  and  other  weapons  dirsc'.ly  from  companies,  so  as  to  increase  offser 
amounts  and  reduce  sales  negotiated  through  the  US.  government  with  whom  offsets  are  more 
difficult  to  secure. 


•  A  DOC  committee  is  reportedly  ready  to  recommend  that  prime  defense  contactors  be  given  more 
ccntol  over  the  bidding  rights  to  spare  pans  that  they  helped  develop.  The  prime  contractors  argue 
Lhat  when  they  centribute'to  developing  parts,  they  should  net  orjy  be  allowed  to  profit  from  their 
invention,  but  also  have  control  over  who  does  the  subsequent  spare  parts  work.  Smaller  defense 
contractors  charge  that  the  move  will  undermine  legislation  which  created  more  open  competition, 
because  it  will  exclude  '-he  smaller  contractors  from  competing  on  pans  work  and  thus  increase  the 
cost  to  the  federal  government.  Also,  they  say  some  of  this  work  could  be  shifted  abroad:  the  prime 
contactors  are  cutting  back  en  U.S.  manufacturing  and  may  subcontract  work  abroad  as  part  of 
offset  deals  on  foreign  military  sales.  Tne  value  of  spare  parts  work  is  estimated  at  $25  billion  a  year. 


IMPLICATIONS  OF  1975  F-16  FIGHTER  SALE  TO  EUROPE 

In  1973.  Prat;  and  Whitney  and  General  Dynamics  announced  a  b'.cckbustir  sale  of  F-16  fighters 
and  engines  to  Belgium.  Norway.  Denmark  and  the  Netherlands,  a  consortium  known  as  the  European 
Producing  Group  (ErG),  which  w  as  adve.tised  as  "the  arms  deal  of  she  century". 

The  Lockheed  official,  who  asked  not  to  be  identified,  told  SAM  TRADE  that  this  consortium, 
signed  an  agreement  with  the  United  States  to  buy  what  were  then  General  Dynamics  F-16  fighters 
through  a  so-called  co-production  agreement.  Tne  agreement  called  for  the  United  States  to  sell 
technology  us<d  to  manufacture  the  Pratt  and  Whimey  ?1C0  engines  and  the  Ceneral  Dvpamics  designed 
aircraft  sc  that  a  porticr.  cf  the  fighter  would  be  built  in  European  plants.  The  official  says  the  European 
pert'en  amounted  to  "6G*i  of  the  man  hours"  required  to  build  the  F-tfc.  while  the  US.  person  was  40% 
of  the  manufacturing  hours.  The  Europeans  agreed  to  provide  "  about  half  of  tha  development  costs  for 
the  aircraft",  which,  the  official  said,  was  substantial  because  the  aircraft  had  only  begun  to  fly  as  a 
prototype  in  1974: "  lr.  exchange,  they  get  the  entitlement  to  15%  of  the  workshare.-the  right  to  produce 
tr?»  of  the  parts  for  the  atrera/L..on  every  aircraft  sold  outside  of  the  United  States  and  she  E?G 
counties." 

Page  2 
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fn  addition,  an  Air  Force  spokeswoman  confirms!  to  SAM  TRADE  "Yes.  we  a.-?  still  payLrs  the 
S55.CCO  "in  researched  development  costs  to  the  Europeans  for  every  F-'.c  scid  outside  the  United 
States  and  the  four  European  countries.  The  Lockheed  o/iiciai  said  the  Sof.O.'O  payment  was  part  of  the 
original  1975  agreement  in  which  the  Europeans  agreed  to  share  the  development  costs  of  the  aircraft. 
Aiked  whether  the  charges  apply  to  the  F-16  sale  to  Taiwan,  the  official  answerer1.,  "yes.  it  would."  As  a 
result,  the  United  States  wiil  owe  tne  Europeans  512.7  million  in  R&D  charges  when  Taiwan  oavs  for 
the  150  r -16  s.  '  ' 

The  :.cckheed  official  says  that  R&D  costs  for  the  5-16  have  Seen  pa'd  back  "many  rimes  over." 

Critics  believe  the  '.villingr.ess  to  trade  U.S.  jobs  and  technology  for  military  sales  in  this  F-16  sale 
agreement  encouraged  foreign  governments  to  demand  more  and  more  economic  give  Sacks  or  "offsets" 
as  the  price  o;  buying  U.S.  fighters  and  other  weapons  systems.' The  Lockheed  official  insists  that  the  F-16 
wcuid  not  ha-e  scid  as  well  as  it  did  without  the  European  agreement: These  people  have  taxpayers  and 
they  are  asking  what  they  are  gating  back  when  their  government  spends  billions"  or  dollars  on  a  fighter 
program.  That  s  why  they  have  to  get  something  out  of  it  before  they  will  buy  American  fighters." 

Tne  official  said  that  3.0CO  fighters  have  been  sold  world-wide. 

There  has  been  criticism  that  DCD  negotiated  these  sales  agreements  to  foster  the  anti-Soviet 
alliance  and  did  not  give  enough  consideration  to  the  long-term  economic  implications  in  selling  US. 
technology  and  jobs.  The  Lockheed  official  would  only  say  that  "a  lot  of  politics  was  mixed  up  in  the 
agreement."  However,  he  ir.sitted,  cr.gfnally  the  Air  Force  had  ordered  oniy  550  F-ISs  in  January  of  1975. 
When  the  Europeans  announced  that  they  would  buy  343  3trcratt  in  June  of  1973,  it  had  the  effect  of* 
substantially  boosting  sales  and  the  economies  of  scale.  Lockheed  expects  to  sell  4.0CC  F-Ics  within  the 
ne*!  couple  of  years  and  "agreements  like  this  one  have  made  it  poisibis.  To  be  competitive  in  the  world, 
ycu  have  got  to  give  countries  something  back  or  they  won't  buy  from  ycu.' 

Cr.e  defense  industry  executive,  who  asked  -ce  to  be  identified,  takes  issue  with  this:  'The  United 
States  continues  to  build  the  most  advanced  fighters  in  the  world.  In  the  C3se  of  Taiwan,  they  proba'oiy 
wanted  to  buy  the  F-16  all  aicng...  j.tey  knew  it  was  the  best  and  while  foreign  competitors  are  getting 
better,  they  still  don't  rival  the  United  States,  even  in  1993.  So  the  notion  that  anyone  would  not  buy  an 
American 'aircraft  for  conpeoc've  reasons  is  simply  not  Sue.  They  might  decide  for  political  reasons!  but 
that's  something  else." 

Assembly  lines  were  opened  in  Holland  and  Belgium  and  work  began  on  the  fighters  in  1979. 
According  to  the  Connecticut-cased  HARTFORD  COURANT,  by  1992  513  fighters  had  been  built  'in 
Europe  and  Pratt  and  Whistey.  which  is  located  in  Connecticut,  had  collected  54C0  million  in  liceniing 
fees  for  selling  its  engine  technology.  Tne  newspaper  says  90%  of  the  engine  manufacturing  was 
performed  Europe.  It  reported  that  apart  from  seme  supervisors  travelling  to  Europe,  "very  little  of  the 
work  was  dene  Ln  Connecticut." 

The  1975  F-16  fighter  agreement  with  Europe  was  closely  followed  by  the  1976  F-15  fighter 
agreement  with  Japan.  In  that  agreement,  the  United'  States  agreed  to  sell  technology  for  Japan  to  build 
179  McDonnell  Douglas  r-  13s.  The  Japanese  agreed  to  buy  eight  F-15s  made  in  the* United  States.  Tne 
agreement  established  Japan  as  a  rising  aerospace  and  defense  manufacturer.  3y  1939.  Japan  had 
negotiated  an  agreement  to  buy  F-16  technology',  which,  critics  say.  would  have  given  the  Japanese  the 
most  advanced  U.S.  fighter  technology  and  created  the  possibility  that  Japan's  proposed  new  fighter,  the 
?5X,  would  be  more  advanced  than  anything  built  in  the  Unite-  States.  DOD  officials  argued  that  the 
anti-Soviet  alliance  was  a  top  priority.  As  a  DCD  spokesman  told  SAM  TRADE,  "military  power  is  more 
important  than  economic  power."  An  uproar  in  Congress  ensued  when  the  terms  of  the  agreement  were 
disclosed,  forcing  DOD  to  renegotiate  the  agreement  and  making  public  for  the  first  lime  the  threat  to 
American  jobs  and  manufacturing  posed  by  military  sales. 

A  defense  industry  executive,  who  also  asked  not  to  be  identified,  says  that  heightened 
awareness  of  the  negative  impact  of  offset  aereements  finally  became  evident  to  McDonnell  Douglas  and 
General  Dynamics  in  1990.  wnen  they  found"  themselves  caught  in  an  offset  bidding  war  to  sal!  fighters  to 
Korea.  The  Korean  government  encouraged  the  Americans  !€■  outbid  each  other  with  offsets  lo  the  point 
where  the  American  companies  found  themselves  agreeing  to  offset  cr  su' contacting  work  worth  100*. 
of  the  sale  price  of  the  fighters:  "Tne  two  companies  went  to  the  Defense  Department  and  requested 
assistance  in  negotiating  the  fighter  sale  so  that  the  offset  level  could  be  lowered.  The  companies  realized 
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they  w-.-e  o.-.  the  v~ae  of  ne iotiating  i  very  bad  deal.  CCD  negotiators  went  !0  Korea  and  wen  a.-, 
agreement  for  Korea  to  buy        with  an  offset  requirement  of  around  30%" 

In  \ rrO.  President  3ush  issued  a  new  "Policy  un  Offsets  in  Vi/ita.-/  Exports"  in  which  he  outlined 
policy  directives  to  discourage  government  agencies  from  encouraging  the  use  of  offsets.  The  directive 
may  have  had  one  Haw:  it  ordrred  that  the  decision  to  eng3ge  in  ofTsets  resides  with  the  companies 
involved. 

The  >  eakness  of  that  approach  could  be  seen  when  Northrop  anc  McDonnell  Douglas  recent!-/ 
agreed  to  1CC%  offcets  to  win  tighter  .vales  of  -he  F/A-'.S  Hornet  to  Finland  and  Switzerland  Jses  below;.' 

CONCLUSION 

An  American  fighter  originally  developed  at  U.S.  taxpayer  expense  was  r.ct  oriy  sold  to  Europe 
under  an  agreement  which  gave  the'iuropeans  60%  of  the  manufacturing  hours,  but  it  requires  that 
US.  F-16  sales  to  Taiwan  and  other  countries  must  contain  15%  European  parts  and  that  the  U-S.taxpaver 
muit  pay  SS5.0CO  per  r-16  to  European  nations  for  R&D  financing  which,  Lockheed  says,  has  long  since 
been  paid  back.  At  the  same  time.  U.S.  contractors  Insist  thai  the  level  of  sales  they  have  achieved  would 
not  have  been  possible  without  offsets. 

DOD  wis  wilL-ig  to  accede  to  these  agreements  bsciuse  it  was  more  concerned  with  cementing 
relations  with  their  anti-Soviet  a!!:es  than  wit.-,  the  long-term  effects  of  trading  US.  jobs  and  technology. 
At  the  least,  the  co!lap:-e  of  the  Soviet  Union  should  be  pushing  DCD  to  give  more  co.isideraticn'to 
reversing  this  trend. 

SENATOR  CHARGES  OFFSET  DEALS  COST  THE  UNITED  STATES 
JOBS  AND  BUSINESS 

A  U.S.  Senator  Is  charging  that  offset  agreements  to  win  foreign  military  sales  are  now 
endangering  jobs  and  sales  for  civilian  manufacturers. 

A  spokesman  for  Senate:  Russell  Feir.gcid  JD-Wisconsinj  says  that  a  CaO  report,  which  has  yet 
to  be  made  pubiic,  has  found  these  practices  are  "far  more  widespread  than  ha's  been  previously 
believed."  Feir.gold  had  asked  for  en  investigation  of  an  offset  arrangement  related  to  the  sale  of  the  F/A- 
18  fighter  to  Finland  by  a  partnership  of  McDonnell  Douglas  and  N'crthxcp  Corporation.  Northrop 
confirmed  providing  financial  assistance  to  a  U  S.  company  to  buy  3  Finnish  paper  making  machine.  Tn'e 
offer  was  part  of  a  1(30%  offset  obligation  on  the  52.3  billion  fighter  saie  to  Finland,  aV.d  helped  the 
Finnish  manufacturer  compete  with  a  U.S.  manufacturer,  who  was  seeking  to  sell  to  the  same  company. 

to  199C,  DOD  h3d  intervened  to  reduce  Korean  offset  demands  from  ICC",  to  20%  for  a  deal 
involving  the  sale  of  Genera!  Dynamics  F-15  fighters.  Feingolc's  spokesman  said  "it  is  a  good  question" 
why  DOD  is  not  taking  a  more  active  role  reducing  offset  demands  in  the  Finnish  fighter  saie  or  a  similar 
Swiss  fighter  sale,  where  foreign  demands  for  iCC%  offsets  on  the  sale  oi  F/A-!$s  were  agreed  to  by 
McDonnell-Douglas  and  Northrop.  Daryl  Stephervson,  a  McDonnei!  Doug-as  spokesman  for  the  F/A-13 
program,  provided  SAM  TRADE  with  a  company  position  paper  on  the  cieai.  which  stated  thai  France. 
Sweden,  and  Russia  were  all  willing  to  offer  1CG%  offsets  to  r'xdir.A  to  win  the  sale:  "it  was  an  absolute 
condition  for  doing  business." 

In  Lhe  case  of  Finland,  the  sale  price  for  the  fighters  was  52.3  billion,  and  so  a  103%  offset 
requirement  commits  the  American  ccmoa.-.ies  to  help  Finnish  companies  land  52.3  billion  worth  cf 
business  in  the  United  States.  Specifically.  Stephenson  said,  the  offset  agreement  has  a  direct  offset 
requirement  in  which  Valrnet.  F-niand  s  largest  aerospace  company,  "wii!  do  fina!  assembly  work  cn  the 
F/A-13.  Tne  contract  also  call;  for  Valrnet  to  do  the  subcontract  work  of  the  side  panels  and  dorsal  ccv  e.-s 
c:  the  aircraft."  Stephenson  said  that  a  second  part  of  the  offset  agreement  was  related  to  indirect  offset, 
which  apply  to  commercial  transactions.  In  this  case.  McDonnell  Douglas  helped  promote  Finnish 
products  in  the  United  States:  "The  company  was  involved  in  holding  seminars  for  Finnish  businessmen 
in  FL-Jand  and  the  United  States" 
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Also,  the  US.  defense  contractors  are  committed  :o  helping  the  Fir.-.s  win  rcmmercia!  contract 
such  as  the  pipt:-n-.2'*.\r.!  machine,  in  which  Northrop  intervened  on  behalf  of  a  company  owned  by 
Valmet.  which  will  also  be  doing  assembly  and  subcontract  worx.  en  the  F/A-l*  in  Finland. 

A  spokesman  for  Senator  Feir.gcid  sayj  that  the  51.2  million  Ncrthrcs  offer  wen:  to  the 
L-.terr.arior.a!  Paper  Company,  which  eventually  chose  not  to  buy  the  Finnish  paper  making  machine,  but 
instead  demanded  a  substantial  rebaw  on  the  price  c:  the  machine  from  the  US.  manufacturer,  Beloit 
Corporation: '  me  result  was  that  thanks  to  Northrop'*  interference  the  company  made  a  sale,  but  !c*t 
money." 

North  rep  confirmed  that  it  mad*  the  S1.2  million  offer,  but  told  the  WALL  STR££T  JOURNAL  its 
action  was  "proper  and  legal." 

Tne  present  leve!  of  offsets  by  L'.S  companies  is  unknown,  because  the  Office  of  Management 
and  Budget,  which  used  :c  collect  Lhe  data,  slopped  collecting  when  funding  was  eliminated  during  the 
Sush  Administration.  Tne  most  recent  data  available  shows  that  between  1930-37  the  United  States  had 
conceded  as  much  as  1C0%  offset  obligations  on  military  sales  to  a  number  of  countries: 

U.S.  OFFSET  OBLIGATIONS  OVHX 100% 

3f32:I    IOC?. 

Francs    125% 

Luxembourg    100% 

Spain    -  132% 

Swwan   174% 

United  :<Ingdam   107%, 

Total  All  Countries   5"% 


CONCLUSION 

Tne  Defense  Department  says  that  in  fiscal  1993  foreign  military  safes  agreements,  sales  which 
are  not  completely  finalized,  totaled  S14  billion,  a  39  billion  increase  over  1992.  Defense  contractors  say- 
that  military  exports  are  still  one  of  the  few  bright  spots  for  the  defense  industrv.  However,  i:  Lhe  six  year 
old  OM3  statistics  are  any  indication,  foreign  military  sales  could  be  causing  a  fess  of  jobs,  not  a  gain.  The 
OM3  figures  tell  us  that  offset  concessions  by  U-S.  defense  contractors  were  already  so  advanced  in  1957 
that  for  every  51  the  United  States  made  in  a'  military  sale  abroad,  as  much  as  37  cents  was  given  back  to 
foreign  countries  at  Lhe  expense  of  US.  jobs  and  manufacturing.  The  net  vatue  to  the  United  States  of  a  Si 
military  sale  was  actually  only  43  cents  in  19S7.  By  1993,  Senator  Feingold's  Investigation  suggests  that 
this  imbalance  has  grown  worse,  not  better. 

ELIMINATION  OF  R&D  CHARGES  ON  SOME  MILITARY  SALES 
IS  QUESTIONED 

Last  year  prime  defense  contractors  successfully  lobbied  the  Bush  Administration,  to  eliminate 
research  end  development  charges  on  some  foreign  military  sales.  Defense  industry  executives  hailed  the 
move  as  reducing  the  cost  of  weapon  sales  to  foreign  buyers  making  U.S.  weapon  sales  mere  price 
competitive  in  3.-.  Increasingly  competitive  international  market. 

Joel  Marsh,  director  of  government  policy  for  United  Technologies,  which  owns  Pratt  and 
Whitney  and  SixcrsSiy.  insists  Lhe  elimination  of  RLD  charges  will  enhance  U.5.  exports  and  increase  U.S. 
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PRIMES  SEEK  MORE  CONTROL  OVER  SPARE  PARTS  WORK 

Prime  defense  cantri-rtcrs  including  United  Technologies  are  pushing  for  changes  in  fede.-a.' 
regulations  to  acquire  mere  control  over  military  scare  parts  worth  billions  of  doilars.  Sma!i  defense 
contractors  say  they  could  !oie  t:!Iior.>  of  dollar,  in  revenues  and  they  allege  that  the  prirr.es  wen'!  da  all 
cf  the  spare  parts  work  in  the  United  States,  but  instead  will  subcontract  some  work  to  foreign  defense 
conractors. 

The  work  was  opened  up  to  competitive  bidding  under  the  198-1  Competition  in  Contracting  Act. 
;ne  Act  cave  smalt  defense  contractors  access  re  technical  data  and  blueprints  for  spare  parts  required  bv 
the  various  armed  services.  The  smaller  companies  were  able  tc  compete  with  the  primes  for  the  spare 
^i:is  wcrk  and  claim  the>  efter.  undercut  the  prices  the  primes  charged  the  government.  The  Act  was 
passed  following  disclosures  of  exorbita.-r'.y  high-priced  toilet  seats  and  other  components  manufactured 
by  the  prime  cons-actors. 

Reportedly,  representatives  of  prime  contractors  are  about  to  win  mppart  for  a  recommendation 
to  Eleanor  Spector,  director  cf  DCD's  defense  procurement,  to  make  changes  in  federal  regulations, 
which  will  give  greater  control  over  spare  parts  work  to  prime  contractors. 

loel  Johnson,  vice  president  wirn  the  Aerospace  Industries  Association,  which  represents  the 
major  defense  contractors,  says  "the  prime  contractors  need  the  work  and  they  developed  the 
components,  fc  why  shouldn't  tr.ey  ccnt-c!  the  technical  iitaT" 

Nick  Reynolds,  vice  president  with  San  Antonio.  Texas  based  Aero  Global  Logistics,  is  a 
consultant  to  sm'ai!  defease  contractors  and  a  member  of  the  Defense  Department  committee  that  is 
proposing  changes  tc  Spector.  Reyr.cids  says  the  prime  contractors  have  won  approval  for  regulatory 
changes  which  wiii  give  them  more  control  over  spare  p^ns.  He  takes  issue  with  the  notion  that  the 
prime  contractors  have  ownership  rights  over  components,  which  they  may  well  have  developed  but 
which  required  the  financing  c:  the  federal  government.  As  a  result,  the  federal  government  should  retain 
rights  to  the  technical  data,  such  as  tr.s  blueprints,  so  as  to  allow  smaller  contractors  to  competitively  bid 
or.  the  component  work. 

Reynolds  says  the  proposed  changes  could  cost  small  subcontractors  billions  of  dollars  of 
subcontracting  work.  He  says  the  committee  proposing  changes  to  Spector  is  going  tc  propose  restricting 
technical  data  and  blueprints,  so  that  prime  contractors  will  controi  access  and  subcontractors  will  be 
restricted. 

Reynolds  says  that  since  l?Sn,  the  Competition  in  Contracting  Act  may  have  resulted  in  as  much 
as  a  25%  d'ro?  in  prices  c:  defense  subcontracting  work  by  opening  it  up  to  competition  from  small 
businesses,  who  were  more  cost  effective  than  the  prime  contractors.  Ke  estimates  that  DOD  spare  parts 
work  is  worth  S25  billion  a  year.  Reynolds  believes  that  the  primes  propose  to  "potentially  gut  the 
provisions  of  the  Competition  in  Contracting  Act"  by  restricting  the  government's  access  »  spare  parts 
data  and.  in  effect,  denying  business  to  the  suocanrractors. 

Reynolds  charges  that  the  prime  contractors  are  moving  away  from  manufacturing  and  will  take 
the  subcontracting  work  and  shift  it  abroad,  in  part  to  meet  offset  requirements  of  foreign  countries  for 
military  and  cemmerciat  sales- 

"The  reaiiry  is  that  Pratt  and  Whitney  (a  L'nited  Technologies  Company)  and  many  other  original 
equipment  manufacturers  (OEM*)  are  doing  less  and  less  manufacturing  They  are  relying  more  on 
foreign  partners  far  Investment  and  subcontracting  work.  Foreign  demand*  for  offsets  ere  Increasing. 
Already  much  of  the  gearing  work  is  dene  abroad.  It  is  logical  to  assume  that  a  substantial  person  of  this 
subcontract  work  will  go  off-shore,  either  because  it  may  be  done  cheaper  by  government  subsidized 
contractors  in.  Italy  or  Belgium  cr  because  it  provides  offset  credits  for  US.  military  or  commercial  sales. 
The  subcontracting  may  enhance  the  mark-up  the  OEM  charges  on  foreign  work  plus  give  them  credit  for 
offset  requirements  on  a  current  or  future  sale  I  am  not  saying  that  all  the  subcontract  work  is  going 
abroad,  there  will  still  be  substantia!  subcontracting  work  here,  but  as  we  became  increasingly  dependant 
on  foreign  contractors,  more  business  is  going  to  flow  abroad." 

Matthew  Coffey,  president  of  the  National  Tooling  and  Machining  Association  is  also  a  member 
of  the  CCD  committee.  Coffey  says  he  alsc  represents  small  defense  business  and  companies  involved  in 
defense  work: 
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Tm  In  th#  midJ!*  on  tfii.*  ...  1  hjve  replicates  fsuch  as  s<r.al!  'Jeter'-ie  contractcrs-ec!  nore)  inc 
technology  dtfveloptf.-s  (such  as  the  prime  contractors-cd  note)  within  my  industry  a.-d  I  have  tried  to 
strike  a  balance  berw«n  the  r^o  «t  them.  The  pcsticns  on  toth  siOes  are  st'rongiy  held.'" 

Coffey  jay.-,  that  "a  central  Question  is  fairness  for  the  investment  of  prime  contractors  in 
developing  new  technologies." 

Th*  question  being  raised  Is  how  much  dcas  an  inventor  owe  the  government  when  the  inventor 
develcps  a  product,  but  gets  some  federal  rundir  g  to  put  him  over  the  top?" 

Coffey  takes  issue  with  Reynolds'  assertion  that  the  prime  contractors  are  attempting  to 
undermine  the  Competition  in  Contacting  Act:  "That's  not  true,  the  outsourcing  of  parts  work  is  itU  in 
effect."  He  says  proposed  changes  apply  "to  future  work." 

He  cites  one  recommendation  that  is  being  supported  by  the  committee,  which  provides  that  "if 
the  technology  was  developed  by  the  company  with*  governmental  assistance,  then  the  company  has 
exclusive  rights  (over  the  span  parts  work)  for  several  years." 

Reynolds  take  issue  with  this  proposal,  because,  he  says  that  the  primes  will  withdraw  existing 
parts  cut  0/  the  pool  of  components,  which  can  be  bid  on  by  making  minor  changes.  He  argues  that  if 
government  funding  was  the  primary  source  for  developing  a  technology,  a  minor  input  by  the  primes 
can  cut  small  contractors  off  from  bidding  on  a  part:  if  the  contractor  uses  his  own  money  to  make 
changes  in  the  hardware,  even  though  it's  a  fraction  of  the  cost  of  production,  he  gets  tc  claim  control 
ever  the  technical  data  ;o  as  to  prevent  subcontractors  bicdlng  on  the  Subconcact  work  ever  after." 

Coffey  also  de-tied  Reynolds  assertion  that  the  prime  contractors  w:H  take  work  away  from  the 
small  contractors  and  subcontract  it  abroad  as  offsets  or  ether  foreign  agreements: 

"Offsets  are  an  integral  part  of  defense  sales  and  will  continue  to  be.  but  there's  no  connection 
between  offsets  and  the  technical  data  rights  issue.  The  prcbiem  i3  that  the  government  did  nothing  to 
protect  U-S.  companies  from  offset  pressures  by  foreign  governments." 

Sut  then  Coffey  gees  cn  to  criticize  major  defense  contractors  for  being  too  willing  to  give  in  to 
foreign  demands  for  offsets  which  Increased  during  the  1930s:  The  conaractcrs  were  willing  to  accede  to 
these  demands  because  they  wanted  to  make  a  sale  and  did  net  understand  that  they  would  be  losing  out 
in  the  long-term." 

Joel  Johnson  with  the  Aerospace  Industries  Association  also  disputes  that  work  will  go  abroad:  "I 
doubt  that  this  work  is  going  :o  be  tum-d  into  offsets. !  haven't  heard 'that  from  anybody."  He  says  the 
problem  with  some  of  the  subcontractors  "is  that  they  are  Mom  and  Pop  operations,  not  very  efficient. 
The  result  is  that  some  work  is  going  abroad.  But  let  me  make  this  very  dear:  nobody  iikes  offsets  and 
ncbody  is  willingly  participating  in  these  agreements." 

Matt  Foreili,  president  of  Precision  Gear  Inc.,  based  in  Corona,  New  York,  makes  g93rs  for 
helicopters  and  other  military  applications.  Gears  are  crucial  in  the  operation  of  helicopters  and  aircraft. 
In  1992.  U.S.  gear  manufacturers  filed  a  so-called  Section  232  Petition  with  the  U.S.  Commerce 
Department,  claiming  that  the  shifting  of  gear  manufacturing  from  the  United  States  to  foreign  defense 
contractors  had  created  a  critical  shortage,  which  could  create  a  national  security  threat  to  the  United 
States  under  emergency  circumstances,  ine  Commerce  Department  rejected  the  industry's  contentions. 
Foreili  says  prime  contractors  such  as  United  Technologies  and  General  Electric,  who  have  both  shifted 
gear  manufacturing  to  Europe,  led  the  effort  to  persuade  Commerce  to  re;ec:  the  gear  manufacturers" 
petition.  Foreili  says  that  a  variety  of  partnership  agreements  bef-ve-n  U.S.  and  foreign  defense 
contractors  have  led  to  gear  manufacturing  being  shifted  abroad  and  also  claims  that  some  items  that  are 
supposedly  made  in  the  U.S.  are  sometimes  actually  produced  abroad:  "Sikorsky  (a  United  Technclogie; 
Company)  makes  the  C.H-53  helicopter,  but  it  buys  the  gears  from  Fiat  and  imports  them  Into  the  United 
States  in  kit  form  and  as«miies  them  in  the  United  States.  These  gears  are  counted  as  American-made, 
even  though  they  are  not." 

Foreili  believes  that  the  prime  motivation  in  seeking  regulatory  changes  ever  spare  parts  is 
another  step  In  the  exporting  of  American  joes  and  manufacturing- 

"If  the  Defense  Department  alters  the  rules  lo  exclude  parts  manufacturers  from  making 
competitive  bids  on  military  contracts,  then  two  things,  will  happen: 
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1)  The  government  wii!  jgsin  pay  through  the  nose  for  spare  parts,  because  the  subcontractors  car; 
manufacture  the  par:>  cheaper  than  '.he  OEMs. 

2}  The  OEMs  like  Genera!  Electric  and  United  Tecrr.oUigirs  will  licer.se  the  parts  makir.z  abroad  and 
gi\  e  the  parts  work  to  foraigr.  suppliers. 

As  ail  of  us  are  chasine  the  dollar,  ever/  cent  ct'unts.  It  makes  sense  that  the  OEMs  should  wane 
the  business,  because  it  means  more  work  for  therr..  Whon  the  cMangt»s  in  the  program  hapcer.ed  {to  open 
up  bidding  of  parts  to  bidding  .rem  beyond  the  OEMs)  there  was.ni  r.tuch  opposition,  because  the  OEM's 
didn't  need  the  business.  Now  they  do.  Or  rather,  because  they  can't  get  the 'sup port  to  develop  engines 
and  systems  thernselves.  they  i.-e  entering  into  ventures  with  French  and  Italian  firms,  who  are  willL-.g  to 
do  the  work.  ;ne  U.S.  company  gets  the  foreign  partners  to  take  joint  responsibility  for  developing  an 
engine,  and  in  return  the  foreign  company  demands  that  a  key  compor.ent  like  gearing  be  made  by  them." 

Reynolds  argues  that  too  often  U.S.  tax  dollars  pay  to  deveioo  a  component  and  the 
manufacturing  gets  shifted  abroad.  He  cites  the  example  of  General  Electrics  CFM-So  engine  originally 
developed  for  the  Air  Force's  KC-13S  tanfcen 

"A  classic  example  of  our  reliance  on  foreign  partners  is  the  CrM-36  engine  made  by  General 
Electric.  General  Electric  is  a  parmer  with  Sn*cmj.  a  French  company,  to  make  the  engine  for  two  reasons: 

'.)  General  Electric  needed  an  westor  to  rvrlp  finance  building  she  engine. 

2)  A  French  foreign  parmer  jives  General  Electric  better  sales  potential  in  France  and  in  Europe." 

A  spokesman  for  the  General  Electric  Aircraft  Engine  Croup  based  In  Cincinnati.  Ohio  says  that 
Sr.ecma  anc  General  Eiectric  became  partners  in  developing  the  CFM-56  engine  in  1974.  Ke  says  the 

angir;*  was  originally  developed  to  power  the  L'.S  Air  Force?':  tarJter.  Ke  *rg"j«d  that  General 

Electric  needed  to  enter  into  a  partnership  to  produce  the  engine  with  the  French  engine  manufacturer, 
"because  she  high  cost  of  developing  an  engine  can  reach  SI  billion."  The  spokesman  said  the  partnership 
with  Snecma  helped  win  the  engine  contract  on  the  Airbus  A-320  plus  help  market  engines  in  Europe. 
Ke  said  that  Seeing  737s  are  a! sc  powered  by  the  U.S.-French  made  engine. 


OVER-ALL  CONCLUSIONS 

At  a  rime  when  thousands  of  U.S.  defense  workers  are  losing  their  jobs,  it  is  difficult  to 
understand  hew  prime  defense  contractors  and  the  COD  can  support  regulatory  changes  that  might  shirt 
defense  jobs  abroad  or  undermine  the  abiliry  of  American  companies  to  protect  U.S.  defense  jobs.  Part  of 
the  problem  is  that  both  she  R&D  regulatory  change  and  the  proposed  change  related  to  scare  parts  are 
highly  technical  and  difficult  to  understand.  It  is  difficult  to  question  a  move  that  is  supported  by  the 
leading  names  in  the  US.  defense  industry.  Also,  these  corporations  may  fee:  trapped  by  the  need  to 
survive  so  that  protecting  VS.  jobs  and  technology  is  not  a  top  priority.  The  loss  of  U-S.  detense  jobs  and 
technology  cannot  be  allowed  to  continue  and  the  Clinton  Administration  can  help  enhance  jobs  and 
manufacturing  in  defense  by  taking  the  following  steps: 

1)    Ensure  COD  insists  cr.  low  offset  requirements  on  all  military  sales  agreements. 

2;  Reverse  the  decision  to  eliminate  RitD  charges  on  commercial  military  sales  and  instead  give  COO 
authority  so  waive  the  charge  in  foreign  sales  to  reduc?  offsets  and  where  price  is  really  an  issue. 

3)  Give  sma'i  defense  contractors  fair  access  to  spare  parts  work  and  prohibit  spare  parts  work  from 
beme  shifted  directly  or  indirectly  abroad  as  a  result  of  proposed  changes  in  the  technical  data  rights 
regulations. 

Finally.  France  was  recently  the  subject  of  a  warning  by  the  CIA  that  it  may  have  undertaken 
industrial  espionage  against  several  US.  aerospace  companies.  The  action  caused  the  Defense 
Department  to  order  a  boycott  of  military  aircraft  from  the  Tarls  Air  Show.  UrJess  the  present  trend  of 
shifting  American  jobs  and  technology  to  win  foreign  sales  is  reversed,  it  may  soon  not  oe  necessary  for 
France,  or  anyone  else,  to  engage  in  espionage  tc  acquire  top  U.S.  military  secrets:  all  they  may  have  to 
do  is  wave  a  check  book. 
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WORLD 

WELCH  SEES  THE  FUTURE.  IT'S  CHINA,  INDIA,  MEXICO 


ore  than  500  million  of 
India's  people  live  in 
poverty.  The  govern- 
ment of  Prime  Minister 
P.V.  N'arasimha  Rao  is 
teetering  as  Hindu  militants  gain 
ground.  Xenophobic  politicians  have 
forced  U.  S.  agricultural  giant  Cargill  to 
abandon  a  salt-mining  venture,  and  they 
promise  similar  action  against  Coca-Cola. 
PepsiCo,  and  McDonald's.  Thousands 
gather  at  an  antiforeigner  rally  in  the 
southern  city  of  Bangalore. 

On  the  surface,  it  doesn't  seem  like 
the  most  promising  investment  opportu- 
nity. But  it  is  in  such  developing  giants 
as  India  that  GE  Chief  Executive  John  F. 
Welch  Jr.  sees  the  future.  For  the  past 
few  years,  teams  of  General  Electric  Co. 
executives  have  crisscrossed  India  me- 
thodically with  the  tenacity  often  asso- 
ciated with  a  Japanese  keirelsu.  Today, 


GE  is  far  and  away  the  biggest  U.  S.  in- 
vestor in  India,  with  $100  million  sunk 
into  factories  making  medical-imaging 
equipment,  plastics,  kitchen  appliances, 
and  lamps.  Sales  in  India  have  gone 
from  almost  nothing  to  $400  million.  The 
goal:  $1  billion  before  the  decade's  end. 

The  way  Welch  sees  it,  GE's  aggres- 
sive pushes  into  India,  China,  and  Mex- 
ico are  no  longer  a  matter  of  choice: 
They  could  well  determine  the  future 
of  the  S57  billion  titan.  America's  third- 
most-profitable  company.  Total  revenues 
have  climbed  a  bare  3%  in  each  of  the 
past  two  years,  and  the  prospects  for 
strong  U.S.  growth  are  marginal.  Last 
fall,  after  looking  down  from  his  Guang- 
dong hotel  window  at  a  vast  sea  of  con- 
struction cranes.  Welch  set  out  once  and 
for  all  a  strategy  that  would  shift  the 
company's  "center  of  gravity"  from  the 
industrialized  world  to  Asia  and  Latin 


'km; 


NORTHERN  CHINA  A  STATE  NURSERY  USES  BOTTLES 
MADE  OF  RECYCLED  GE  PLASTIC 
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VICE-CHAIRMAN 
FRESCO: 
"THE  MODERN 
COMPANY  HAS 
SPREAD  ITS 
BRAINS-ITS 
CENTERS  OF 
EXCELLENCE. 
IT  REALLY  IS  A 
CITIZEN  OF  MANY 
COUNTRIES 
RATHER  THAN  A 
CITIZEN  OF  ONE" 


CHAIRMAN  AND  CEO  WELCH: 
IFTHE  STRATEGY  "IS  WRONG, 
[T'S  A  BILLION  DOLLARS— A 
COUPLE  OF  BILLION  DOLLARS. 
IF  IT'S  RIGHT,  IT'S  THE  FUTURE 
OFTHE  NEXT  CENTURY  FOR 
THIS  COMPANY" 


America.  By  2000.  those  markets  could 
provide  more  than  $20  billion  in  rev- 
enues.  double  the  current  level— and 
more  than  25%  of  GE's  total  sales. 

Certainly.  GE  is  no  stranger  to  inter- 
national business.  From  jet  engines  to 
credit  cards,  its  products  and  services 
are  sold  throughout  the  industrial  world. 
It  competes  against  the  likes  of  Hita- 
chi. Siemens,  and  ABB  Asea  Brown  Bove- 
ri.  But  GE  has  never  really  been  a  global 
company,  just  a  U.  S.  company  operating 
internationally,  and  most  of  its  activity 
has  been  in  Europe  and  Japan. 

Now.  at  the  behest  of  the  hard-charg- 


ing Welch  and  Vice-Chairman  Paolo 
Fresco,  an  urlxine  Italian  who  lives  in 
London.  GE  is  betting  on  the  three  de- 
veloping giants— China.  India,  and  Me* 
ico— with  Southeast  Asia  close  behind 
Total  population:  roughly  2.5  billion 
some  10  times  the  L".  S.  In  all  four  mar 
kets.  political  and  economic  risks  loom, 
but  GE  reckons  that  placing  many  small 
stakes  of  a  few  tens  of  millions  of  dollars 
each  will  cushion  it.  If  the  strategy  "is 
wrong,  it's  a  billion  dollars,  a  couple  of 
billion  dollars."  says  Welch,  who  spends 
weeks  in  far-flung  capitals  pushing  the 
plan.  "If  it's  right,  it's  the  future  of 


the  next  century  for  this  company." 

GE  brings  a  powerful  arsenal  to  the 
battle,  including  a  team  of  globe-trot- 
ting managers  and  the  technologies  most 
in  demand  in  countries  with  primitive  in- 
frastructures. In  some  cases,  GE  relies  on 
exports  from  the  U.  S.  of  high-value 
goods  such  as  jet  engines  and  turbines. 
In  others,  it  is  becoming  a  local  assem- 
bler of  low-technology  goods  or  even  a 
full-scale  maker  of  appliances  and  other 
products  for  export.  And  GE  has  signed 
a  deal  with  Rupert  Murdoch's  Star  TV  to 
launch  an  Asian  version  of  its  business 
and  news  CNBC  channeL  General  Electric 
Capital  Services  helps  bind  it  all  togeth- 
er. "They  can  combine  great  equipment, 
the  ability  to  structure  deals,  and  a  fi- 
nancing arm  that's  like  having  an  in- 
house  Wall  Street  banker."  says  M. 
Shawn  Cumberland.  Hong  Kong-based 
managing  director  of  Wing  Merrill  Inter- 
national Inc.  developer  of  power  plants. 
"monopoly  katu.*  Welch  chose  GE's 
-  targets  personally  after  a  decade  of  trav- 
el to  Asia  and  around  the  world.  Fresco 
and  other  lieutenants  were  high  on  Asia 
and  Latin  America,  where  the  potential 
!  stood  in  stark  contrast  to  the  low 
trrowih  forecast  for  the  U.S.  and  Eu- 
.  rope.  Welch  concluded  these  markets 
I  needed  just  the  mix  of  capital  and  tech- 
I  nology  GE  offers.  "We're  a  company  with 
|  great  infrastructure  strengths  and. 

thereiore.  a  company  that  ought  to  go 
I  where  the  growth  is."  he  says.  "It's  clear 
.  to  anyone  that  the  growth  will  be  in 
i  the  Pacific  Rim.  India,  and  Mexico." 
|     But  such  a  strategy  provokes  contro- 
versy at  home.  GE  and  other  U.  S.  com- 
panies-have shed  hundreds  of  thousands 
of  jobs  in  the  past  decade.  While  these 
losses  would  be  even  greater  without 
huge  exports  from  the  U.S.,  that's  little 
consolation  to  some.  "I  think  there 
should  be  laws  narrowing  the  kind  of 
work  that  can  go  overseas."  says  William 
H.  Bywater.  president  of  the  Interna- 
tional Union  of  Dectrical  Workers. 

For  Bywater.  shifting  GE's  focus  hits 
close  to  home.  Twenty  years  ago.  his 
union  had  70.000  members  at  GE:  by  the 
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end  of  this  year,  that  number  will  likely 
fall  to  30.000.  'Jack  is  the  best  Monoi»>- 
ly  player  I've  ever  seen."  says  Bywa- 
ter.  "He  makes  great  deals  for  the  share- 
holders. But  I've  got  to  look  at  what  is 
going  to  help  the  economy  of  the  U.  S." 

To  its  credit.  GE  has  changed  its  push 
since  the  1980s  when  it  simpiy  shut 
down  plants  at  home  and  bought  what  ic 
needed  abroad.  To  a  much  greater  ex- 
tent, the  new  strategy  aims  at  pene- 
trating fresh  markets,  rather  than  hunt- 
ing for  cheap  labor.  GE  argues  that  this 
is  a  net  plus  to  the  U.  S.  Last  year,  for 
example,  it  exported  S5  billion  more 
than  it  imported— twice  as  much  as  five 
years  ago.  GE  points  to  Mexico,  where 
its  operations  import  some  S730  million 
in  U.  S.  goods,  compared  with  the  5500 
million  GE  exports  from  Mexico.  More- 
over. GE's  total  exports  of  58  billion  help 
support  some  160.000  jobs  in  the  U.  S.. 
based  on  Commerce  Dept.  assumptions. 

For  better  or  worse.  GE's  new  push 
has  an  unstoppable  momentum.  Alrendy. 
Fresco's  efforts  have  caused  a  dramatic 
change  in  where  GE  makes  money.  In 
1980,  only  two  of  GE's  many  businesses 
were  true  global  players:  plasties  and 
jet  engines.  Since  1987.  though,  revenues 
from  outside  the  U.  S.  have  risen  at  an 
annual  rate  of  30%  and  now  contribute 
40%  of  the  company's  total  sales.  That's 
up  from  29%  five  years  ago.  The  day  is 
not  far  off  when  the  company  that 
helped  electrify  America  will  earn  more 
money  outside  its  borders  than  inside. 
"Being  national  doesn't  pay."  says  Fresco. 
WELCH'S  caorl  To  put  heft  behind  its 
strategy  shift,  GE  is  transforming  its 
management  ranks,  moving  Welch  confi- 
dants to  front-line  positions  in  the  field 
and  attempting  to  create  what  Fresco 
calls  "global  brains"  to  manage  opera- 
tions in  distinctly  Third  World  cultures. 
This  summer.  Fresco  dispatched  W. 
James  McNerney  Jr.,  a  fast-track  young 
executive,  from  a  Plainvule  (Conn.)  elec- 
trical unit  to  Hong  Kong  in  a  senior 
post  overseeing  expansion.  "We  really 
want  to  have  the  same  market  shares  in 
Asia  that  we  do  in  the  U.S."  says 
McNerney,  one  of  the  inner  core  of  exec- 
utives. That  means,  according  to  the  GE 
credo,  either  No.l  or  No.  2.  McNerney's 
move  is  just  the  latest  in  a  shift  of  man- 
agement abroad  that  has  seen  the  num- 
ber of  officers  in  Asia  double,  to  20. 

That's  in  keeping  with  GE's  projec- 
tions for  the  region.  The  Power  Sys- 
tems unit,  which  makes  generators  and 
turbines,  expects  50%  of  its  future  busi- 
ness to  come  from  Asia.  Ditto  for  Medi- 
cal Systems,  which  has  seen  its  over- 
seas revenues  soar  from  15%  in  1985  to 
50%  now.  GE  Aircraft  Engines,  downsiz- 
ing because  of  a  slump  in  orders  from 
battered  U.S.  airlines,  won  two  hu^e 
orders,  worth  5425  million,  from  Chi- 
nese regional  airlines  this  summer.  "Ten 


HEAD  EAST— AND  GUN  THE  ENGINES 


A sense  of  '^loom  hangs  over 
General  Electric  Co.'s  sprawl- 
ing jet-  engine  plant  in  Cincin- 
nati, where  the  work  force  is  shrinking 
from  17.000  two  years  ago  to  8.000 
eariy  next  year.  Halfway  across  the 
world,  though,  it's  a  different  story. 
Managers  in  the  Beijing  office  of  GE's 
engine  division  are  competing  flat-out 
against  Prat:  &  Whitney  and  Rolls- 
Royce  PLC  to  secure  orders  in  the 
world's  hottest  aviation  market.  Chi- 


na's airline  industry  plans  to  buy  100 
widebody  aircraft  engines  a  year.  "Chi- 
na has  become  a  strategic  battle- 
ground." says  David  Voeller.  president 
of  GE  Aircraft  Engines'  China  division. 

To  bolster  its  presence.  GE  is  send- 
ing in  more  troops.  It  now  has  a  63- 
member  Beijing  staff— triple  1991's— 
with  engineers  in  10  cities  across  the 
country.  Although  GE  has  been  selling 
jet  engines  in  China  for  14  years,  only 
in  the  past  year  has  it  made  China  a 
priority.  Since  the  beginning  of  1992, 
GE  has  won  3500  million  in  engine  or- 
ders from  Chinese  carriers.  The  jet- 
engine  market  in  China  mirrors  the 
competitive  state  of  the  world  mar- 
ket, with  (»E  claiming  about  one-third 
of  all  orders  and  Pratt  the  same.  Rolls 


and  others  lag  behind.  China's  airiines 
use  or  have  ordered  46  GE  engines 
and  an  additional  200  engines  made 
by  GE's  joint  venture  with  France's 
snecma.  Most  Chinese  airlines  have 
bought  new  Boeing  737s,  which  use 
the  GE-SNECMA  CFM56  engine. 

On  other  Boeing  aircraft,  where  air- 
liners have  a  choice  of  engines,  GE  is 
cutting  aggressive  deals  by  sharply 
discounting  prices.  In  March.  China 
Southern  chose  the  new  GE90  engine— 
which  is  costing  GE  5L5  bil- 
lion to  develop— for  its  new 
Boeing  777s.  As  the  ink  was 
drying  on  the  China  South- 
ern deal  GE  won  a  5225  mil- 
lion order  with  Xian-based 
China  Northwest  for  en- 
gines to  power  6  to  10  Air- 
bus Industrie  A300s. 
payoffs?  To  operate  in  Chi- 
na's freewheeling  atmos- 
phere, GE  has  to  walk  a  fine 
line.  The  Chinese  practice 
of  payoffs  and  cozy  deals 
conflicts  with  GE's  dean  cor- 
porate image— and  U.  S. 
antibribery  laws.  But  the 
large  size  of  GE's  deals  helps 
the  company  avoid  problems 
with  corruption,  says  Voel- 
ler. "The  bigger  projects  re- 
ceive so  much  scrutiny  that 
there  isn't  much  opportu- 
nity for  that  kind  of  thing," 
he  says.  Also,  the  company 
has  found  a  way  to  give 
some  perks  to  local  officials 
without  violating  American 
law— by  training  some  of 
them  in  the  U.S.  Last 
April,  it  sent  35  senior  Chi- 
nese corporate  executives  to 
GE's  Crotonville  (N.Y.)  campus  for  a 
management-training  seminar. 

With  the  current  economic  retrench- 
ment in  China  and  the  resulting  damp- 
down  on  lending.  GE  is  using  its  own 
resources  to  keep  partners'  operations 
humming  and  its  own  markets  intact. 
It's  buying  several  million  dollars' 
worth  of  parts  from  an  aircraft  factory 
in  the  northern  dty  of  Xian  and  ship- 
ping them  back  home  to  use  in  ma- 
rine and  industrial  engines.  And  its 
GE  Capital  Services  arm  will  help  Chi- 
nese airlines  facing  tighter  credit  to 
lease  new  jets  with  GE  engines.  With 
other  markets  stuck  in  the  doldrums. 
GE  is  relying  on  China  to  keep  its  en- 
gine division  flying. 

By  Lyme  Curry  in  Beijing 
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years  from  now,  Asia  will  be  the  biggest 
market  for  us."  says  David  Voeller.  who 
runs  CE  Engines'  Beijing  office. 

It's  easy  to  understand  why  GE  exec- 
utives drool  over  China.  It  plans  to  add 
more  than  3100  billion  in  power-generat- 
ing equipment  by  2000.  It  is  buying  100 
jet  engines  a  year  for  wide- 
body  aircraft.  And  it  has 
only  L300  CT  scanners  for 
its  62.000  hospitals  and 
200.000  clinics.  So  CE  has 
tripled  its  staff  in  Beijing 
and  is  even  planning  to 
send  an  engineer  to  Inner 
Mongolia  to  service  aircraft 
stopping  overnight.  "GE  has 
undergone  a  complete  turn- 
about within  the  past  9  to 
12  months."  says  a  rival. 

China  is  in  the  midst  of 
creating  a  financial  sector  mm 
that  can  fund  its  growth, 
and  GE  Capital  sees  opportunity  there, 
too.  The  finance  arm.  which  already  has 
SL5  billion  worth  of  aircraft  on  lease  to 
Chinese  carriers,  is  trying  to  talk  Beijing 
into  letting  it  set  up  one  of  the  country's 
first  commercial  lending  operations.  The 
goal:  to  finance  massive  capital  spending 
projects,  such  as  a  superhighway  linking 
Beijing  to  Hong  Kong,  and  the  inevitable 
equipment  purchases  that  will  arise. 


SOON,  GE 
WILL  MAKE 
MORE  MONEY 
OUTSIDE 
AMERICA 
THAN  INSIDE 


GE  is  reaching  deep  into  its  bag  of 
tricks  to  win  business  in  these  fast-de- 
veloping countries.  In  Indonesia,  where 
the  company  is  part  of  a  S2  billion  pow- 
er-plant project,  GE  has  offered  an  array 
of  technologies  to  help  upgrade  the  man- 
ufacturing base.  And  it  has  set  up 
GE  Technology  Indonesia, 
which  will  enter  into  joint 
ventures  in  its  tech-trans- 
fer schemes.  That  is  a  far 
cry  from  the  days  when 
developing  nations  looked 
at  big  multinationals  as  ex- 
ploiters. Indeed,  such  com- 
pany-to-country technology 
deals  could  become  a  mod- 
el for  GE  as  it  moves  into 
less  developed  markets 
such  as  Vietnam,  where  it 
has  set  up  an  office  in  an- 
■■—  ticipation  of  the  lifting  of 
the  U.  S.  embargo. 
While  the  majority  of  GE  plants  in 
Asia  are  aimed  at  satisfying  local  de- 
mand, it's  a  slightly  different  case  in 
Mexico.  In  effect,  GE  is  fully  integrating 
the  country  into  its  emerging  North 
American  manufacturing  strategy,  even 
while  the  debate  on  the  North  American 
Free  Trade  Agreement  rages.  In  1990,  in 
a  joint  venture  with  Mexican  appliance 
company  Mabe,  GE  built  a  factory  in 


San  Luis  Potosi.  The  idea  was  to  take 
advantage  of  30%  lower  labor  costs  to 
produce  gas  ranges  for  North  America. 
The  plant  has  been  a  smashing  success, 
turning  out  nearly  30%  of  the  gus  stoves 
bought  in  the  U.  S.  each  year.  The  facto- 
ry will  reach  1  million  units  in  just  its 
third  year  of  operation,  and  plans  call  for 
a  25%  increase  in  output  next  year. 
just  thi  nocR.  But  the  strategy  in  Mex- 
ico is  more  than  searching  for  a  cheaper 
work  force.  GE  has  been  a  household 
name  in  Mexico  for  nearly  100  years, 
producing  everything  from  light  bulbs  to 
plastic  resin  in  20  factories  scattered 
across  the  country.  But  in  the  1980s,  GE 
made  a  push  into  big-ticket  businesses, 
such  as  appliances  and  power  plants, 
taking  the  company,  with  its  21,000  Mex- 
ican employees,  to  a  higher  plane.  With 
Mabe.  it's  tapping  into  the  hungry  do- 
mestic market  for  such  items  as  refriger- 
ators and  washing  machines,  where  de- 
mand is  growing  5%  to  7%  a  year.  And 
GE's  power  business  is  leading  an  inter- 
national consortium  to  build  a  $600  mil- 
lion natural-gas-burning  power  plant 
near  the  U.  S.  border.  GE's  Mexico  sales 
were  SL5  billion  last  year— up  from  $900 
million  the  year  before.  Says  Fresco: 
"We  have  a  target  to  double  that  again 
over  the  next  couple  of  years." 

Mexico  is  also  a  laboratory  of  sorts 


For  three  decades,  GE's  medical  sys- 
tems division  ignored  India.  While 
rivals  Siemens.  Philips,  and  Toshiba 
dominated  the  market  for  diagnostic 
medical  equipment.  General  Electric  Co. 
let  India  fade  from  its  radar  screen.  Two 
years  ago,  the  company  had  just  a  sliver 
of  the  country's  $80  million  market  in 
medical  equipment. 

But  now  GE  is  playing  catch-up  with  a 
vengeance.  A  joint  venture  with  local 
personal  computer  maker  Wipro  Ltd., 
formed  three  years  ago,  produces  CT 
scanners,  applications  software,  and  var- 
ious ultrasound  devices— including  a  20- 
pound  portable  unit  that  is  being  devel- 
oped especially  for  the  Indian  market. 
The  venture's  goal:  to  boost  sales  tenfold, 
to  $200  million,  by  the  year  2000. 

GE's  showpiece  in  India  is  its  50%- 
owned  medical  systems  venture,  which  is 
based  in  the  southern  city  of  Bangalore. 
Hardly  a  factor  in  India  two  years  ago, 
CE  is  coming  on  strong  in  ultrasound  de- 
vices, used  for  everything  from  detecting 
gallstones  to  monitoring  the  development 
of  a  fetus  in  a  womb.  The  availability 
of  the  machines,  though,  while  boosting 


infant  health,  has  created  some  unintend- 
ed consequences.  In  India  as  in  other 
developing  countries,  the  technology  is 
often  used  to  determine  the  sex  of  a  fe- 
tus—which in  turn  often  leads  to  abor- 
tions of  females.  While  some  women's 
groups  in  India  criticize  the  machines' 
new  availability,  Wipro  GE  President  Vi- 
vek  Paul  says  that  sex  determination  is 
a  "very,  very  small  percentage  of  their 


Still,  ultrasound  is 
a  $16  million  market  in  India,  growing  at 
a  20%  annual  clip.  CE  hopes  to  boost  its 
profile  even  more  next  year,  when  it 
rolls  out  its  next-generation  portable 
ultrasound,  aiming  to  put  the  machines  in 
the  reach  of  India's  1,000  largest  hospi- 
tals and  numerous  small  clinics.  And  by 
squeezing  75%  of  the  functions  of  a  con- 
ventional ultrasound  into  a  20-pound  unit, 
says  Paul,  the  device  could  fit  in  the 
back  seat  of  a  car  as  a  doctor  makes 
rounds  at  remote  clinics.  GE  is  working 
with  local  finance  companies  to  help  clin- 
ics and  hospitals  pay  for  the  machines. 

The  basic  ultrasound  technology  comes 
from  GE's  75%-owned  Tokyo  joint  ven- 


ture with  Yokogawa  Medical  Systems 
Ltd.  GE  entered  the  venture  in  1982  to 
obtain  knowhow  for  "economy*  diagnostic 
equipment,  which  was  dominated  by  the 
Japanese. 

To  actually  design  the  new  product. 
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for  GE's  attempts  to  re- 
cruit and  develop  global 
brains  in  its  manage- 
ment ranks.  This  chal- 
lenge of  creating  a  tier 
of  internationally  savvy 
executives  is  as  big  as 
any  the  giant  faces. 
Part  of  the  answer  is  to 
reach  beyond  its  ranks 
to  tap  outsiders.  Stan- 
ford University  business 
school  graduate  James 
T.  Polsfut.  34.  for  exam- 
ple, joined  GE  18 
months  ago.  after  help- 
ing manage  the  city  of 
Denver's  infrastructure 
projects.  A  self-de- 
scribed 'Spanish  junkie" 
who  won  a  fellowship  to 
study  in  Costa  Rica  in 
the  1980s,  Polsfut  is  one 
of  GE's  three  business-development  man- 
agers in  Mexico.  In  contrast,  the  acting 
president  in  Mexico,  Paul  McBride.  is  a 
15-year-veteran  of  GE's  plastics  opera- 
tion. His  preparation  for  the  assignment 
was  a  two-month  course  in  Spanish. 

To  make  this  management  mux  work. 
GE  is  exporting  the  training  programs 
and  concepts  it  has  made  de  rigueur  in 
the  U.  S.  GE's  focus  on  lean  manage- 
ment, quick  response,  speeded-up  prod- 
uct cycles,  and  productivity  is  now  mov- 


SOUTHERN  CHINA  GE  EXPECTS  50%  OF  ITS  FUTURE  POWER 
BUSINESS.  SUCH  AS  THESE  TURBINES,  TO  COME  FROM  ASIA 


ing  offshore,  along  with  its  capital  and 
technology.  In  Mexico,  for  example.  GE  is 
starting  a  program  for  middle  managers, 
who  will  be  rotated  through  different 
assignments  for  two  years.  Those  chosen 
will  work  by  day  and  study  by  night. 
While  common  in  the  U.S.,  such  pro- 
grams are  new  to  Mexico.  In  the  U.  S.. 
meanwhile,  new  managerial-level  hires 
are  given  courses  in  global  issues  at 
GE's  Crotonville  (N.Y.)  training  center. 
The  teaching  goes  both  ways.  Senior 


executives  are  routinely 
sent  on  four-week  fo- 
rays to  foreign  markets, 
then  returned  to  Cro- 
tonville to  brief  Welch. 
Fresco,  and  others. 

When  all  these  ideas 
come  together.  GE  will 
be  what  Welch  calls  a 
multipolar  and  multicul- 
tural company.  It  isn't 
there  yet.  but  if  any 
part  of  the  group  is 
close,  it  could  well  be 
the  Medical  Systems 
unit  in  Milwaukee.  One 
of  GE's  hottest  business- 
es, with  $3.5  billion  in 
sales  last  year,  it  is  a 
crucible  of  management 
and  cultural  experimen- 
tation—and a  Welch  fa- 
vorite. For  one  thing. 
Medical  is  skilled  at  moving  its  technol- 
ogy between  markets.  The  low-end  gear 
GE  will  make  in  China  and  India  was 
developed  in  Japan  with  GE's  75%  joint- 
venture  partner.  Yokogawa  Medical  Sys- 
tems. In  turn,  engineers  in  India  and 
China  are  developing  low-cost  products 
that  could  serve  markets  in  Latin  Amer- 
ica and  the  U.  S..  where  there  is  a  de- 
mand for  cheaper  machines  from  a  cost- 
conscious  medical  community. 
Medical  Systems  is  also  bringing  peo- 


however,  GE  is  tapping  India's  vast  pool 
of  inexpensive  but  gifted  engineers.  Wi- 
pro,  which  has  tie-ups  with  Sun  Micro- 
systems and  Epson,  brought  experience 
in  designing  computers,  a  key  compo- 
nent of  diagnostic  equipment.  Most  of 


the  all-Indian  team  of  eight  engineers 
working  on  the  project  came  from  Wipro. 
GE  hopes  to  market  the  budget  devices 
in  other  developing  countries,  too. 

Boosting  market  share  in  higher-end 
products  will  be  more  challenging.  Sie- 


mens, which  has  been  making  X-ray  ma- 
chines in  India  since  the  1960s  and  con- 
trols more  than  half  of  the  overall  diag- 
nostic market,  has  a  reputation  for 
superior  technology  and  service.  So  to 
get  its  name  out,  Wipro  GE  has  begun 
sponsoring  lecture  tours  in  India  by  fa- 
mous American  surgeons  who  use  its 
equipment.  It  recently  flew  Dr.  Harold 
Coons,  a  surgeon  at  Sharp  Memorial 
Hospital  in  San  Diego,  to  Bombay  to 
demonstrate  a  fertility  procedure. 
Slow  Pftoctss.  Still,  the  competition  isn't 
resting.  Siemens  is  boosting  its  manu- 
facturing in  India,  too.  Philips  also  is 
now  making  low-cost  ultrasound  devices 
in  the  country,  and  Toshiba  is  exploring  a 
production  facility.  GE  is  "going  at  it  in  a 
much  more  professional  way."  concedes 
Umush  Chandra  Dimri,  marketing  direc- 
tor for  Siemens'  Medical  Engineering 
Div.  in  New  Delhi.  "But  their  success 
won't  come  fast." 

But  while  it  may  have  difficulty  being 
No.  1  or  2  in  every  segment,  CE  figures 
markets  such  as  India's  are  too  important 
to  ignore.  "If  you  aren't  in  Asia,"  says 
Joren  Malm,  president  of  GE  Medical 
Systems'  Asia  operations,  "in  10  or  15 
years  you  might  as  well  be  nowhere." 
India  slipped  from  GE's  sight  once  be- 
fore. It  won't  happen  again. 

By  Pete  Engardio  in  Bangalore 
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pie  and  ideas  from  those  far-flung  lands 
back  to  Milwaukee,  where  it's  common 
to  see  engineers  and  managers  from 
Asia  working  side  by  side  with  Ameri- 
cans and  Europeans.  Designers  in  Mil- 
waukee also  rely  on  software  developed 
by  the  joint-venture  partner  in  India. 
"We're  going  beyond  the  manufactur- 
ing* in  using  foreign  work,  says  Claude 
Bench imol,  a  French  manager  who  runs 
worldwide  CT  engineering  out  of  Mil- 
waukee. "We're  doing  joint  design." 

For  ail  GE's  businesses,  the  question  is 
no  longer  whether  they  will  push  into 
developing  markets,  but  just  how  big 
they  will  become.  In  the  past  few  years, 
that  new  reality  has  set  in.  drummed 
in  by  Welch  and  Fresco.  It's  a  strategy 
that  seems  likely  to  pay  off  for  GE.  its 


shareholders,  and  its  cadre  of  U.  S.  man- 
agers. It's  also  a  win  for  the  thousands 
of  workers  whose  jobs  are  more  depen- 
dent on  orders  from  the  emerging  new 
markets.  Up  against  the  toughest  Japa- 
nese and  European  giants.  GE  insists  its 
global  push  is  boosting  competitiveness, 
which  in  turn  safeguards  U.  S.  jobs. 

In  effect.  GE  is  telegraphing  the  mes- 
sage that  for  the  company  to  remain 
competitive  and  profitable,  it  has  to  es- 
tablish deep  manufacturing,  technologi- 
cal, and  financial  roots  elsewhere,  even  if 
that's  at  the  expense  of  some  factory 
jobs  in  the  U.  S.  tied  to  slower  markets. 
The  modern  company  has  to  spread  its 
brains,  its  centers  of  excellence."  says 
Fresco.  "It  really  is  a  citizen  of  many 
countries  rather  than  a  citizen  of  one." 


This  debate  over  a  major  company's 
responsibility  to  its  home  market  has 
been  ra^im:  for  decades.  It  can  only  in- 
tensify as  hundreds  of  other  U.  S.  com- 
panies wrestle  with  the  opportunities 
and  challenges  that  Welch  and  Fresco 
see  in  the  developing  world.  Increasing 
numlwrs  of  U.  S.  companies,  no  longer 
aUe  to  rely  on  the  world's  largest  indig- 
enous market,  now  are  trying  to  learn 
to  compete  globally.  GE  is  one  modeL  It 
will  lie  up  to  the  likes  of  Welch.  Fresco, 
and  their  colleagues  to  prove  that  great- 
er global  success  on  the  part  of  one  of 
America's  strongest  and  biggest  compa- 
nies pays  off  at  home.  too. 

By  Tim  Smart  in  Fairfield,  CotuL,  Pete 
Engardio  in  Xeic  Delhi,  and  Geri  Smith 
in  San  Luis  Polosi.  Mexico 


THIS  VENTURE  IS  COOKING  WITH  GAS 


An  engineer  huddles 
over  an  Apollo 
workstation  from 
Hewlett-Packard,  design- 
ing parts  for  a  gas-range 
prototype.  Nearby,  a  her- 
metically sealed  chamber 
recreates  the  heat  and  hu- 
midity of  Mexico's  Yucatan 
peninsula,  and  40  probes 
tell  a  computer  how  well  a 
refrigerator  is  performing 
under  tropical  conditions. 
"Just  a  few  years  ago.  we 
had  to  take  readings  by 
hand."  recalls  Luis  Hoyos 
Parrao.  He's  director  of 
the  new  S7  million  re- 
search and  development 
center  built  by  appliance 
maker  Organizacion  Mabe 
in  Queretaro.  in  central  Mexico,  soon 
to  be  dedicated  by  none  other  than 
President  Carlos  Salinas  de  Gortari. 
With  its  state-of-the-art  technology  and 
top-notch  research,  it's  just  the  kind  of 
project  Salinas  loves— proof  that  Mexi- 
can manufacturers  can  compete  at  the 
highest  levels. 

In  this  case,  though,  the  company 
is  half-Mexican.  The  partner  is  Gener- 
al Electric  Co.  Now  six  years  old.  the 
joint  venture  is  a  model  of  the  north- 
south  cooperation  that  supporters  of 
the  North  American  Free  Trade 
Agreement  dream  of:  GE  has  access 
to  low-cost  labor  and  Mexico's  fast- 
growing  appliance  market.  At  the  same 
time,  Mabe  piggybacks  on  GE's  world- 
wide purchasing  clout  and  its  cutting- 
edge  technology.  "They  learn  some 
things  from  us.  and  we  learn  from 
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them."  says  President  J.J.  Dupuis. 

Mabe  also  plays  a  key  role  in  GE's 
plan  for  North  America.  In  the  past 
five  years.  Mexico  has  displaced  Asia 
as  the  most  important  source  of  mini- 
refrigerators  for  the  U.  S.  One  reason: 
Sanyo  Electric  Co.  now  ships  most  of 
the  LI  million  minirefrigerators  im- 
ported each  year  from  a  border  as- 
sembly plant  in  Tijuana.  Mabe.  mean- 
while, has  countered  Sanyo,  grabbing 
nearly  30%  of  total  U.  S.  imports. 
uckt  touch.  Gas  ranges,  though,  are 
Mabe's  strongest  export.  GE  had  never 
before  manufactured  the  appliances. 
So  in  an  unusual  reversal  of  roles. 
Mabe  provided  the  knowhow.  while  the 
American  partner  weighed  in  with 
manufacturing  technology  and  produc- 
tion schemes.  The  venture  hit  pay  dirt: 
It  now  supplies  fully  one-third  of  all 


the  gas  stoves  bought  in 
the  U.  S. 

In  Mexico,  that's  reason 
enough  for  bragging.  But 
the  same  success  is  con- 
troversial in  the  U.S., 
where  the  Nafta  debate 
is  in  full  swing.  GE  hastens 
to  point  out  that  80%  of 
the  ranges'  components 
come  from  the  U.  S.,  creat- 
ing an  estimated  2.500 
American  jobs,  equal  to 
those  in  Mexico.  Last  year, 
Mabe  imported  $20  million 
more  in  products  from  the 
U.  S.  than  it  exported,  in- 
sists Dupuis. 

GE  avoids  the  image  of 
being  a  foreigner  in  Mexi- 
co by  maintaining  as  light 
a  management  hand  as  possible.  Lo- 
cal Mexican  executives  report  directly 
to  GE's  appliance  chiefs  in  Louisville, 
not  to  a  GE  country  manager  in  Mexi- 
co. That  approach  allowed  Mabe  to  try 
out  management  and  production  con- 
cepts such  as  multiskills  training  and 
just-in-time  systems  as  quickly  as  GE 
does  at  home. 

The  new  RsD  center,  painted  in  bold 
blues  and  oranges,  stands  as  a  monu- 
ment to  GE's  big  bet  on  Mexico.  Near- 
ly half  of  its  148  researchers  and  engi- 
neers have  studied  at  GE's  Louisville 
center.  Its  research  team  bristles  with 
advanced  degrees,  and  two-thirds  of 
the  researchers  are  30  or  younger. 
"We're  advancing  quickly  here,"  says 
Director  Hoyos.  It's  an  understatement 
GE  can  certainly  live  with. 

By  Geri  Smith  in  Queretaro 
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